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COIJET   OF  APPEALS 


07  THX 


STATE  OF  NEW  YORK, 


-^T    TUB    OCTOBER   TKR]M.    -A..    D.   X&VO.  I      43        l, 

jl56    801 


/^ 


Antoine  Matjbek,  Plaintiff  in  Error,  v.  The  People, 

Defendant  in  EiTor. 

All  instructions  or  information  given  by  the  court  to  the  jury,  having  a 
tendency  to  Influence  the  verdict,  are  a  part  of  the  trial,  within  the  pro- 
vision of  the  statute  (2  R  S.,  759,  §  13),  that  no  person  indicted  for  felony 
can  be  tried,  unless  he  be  personally  present  during  such  trial. 

Accordingly,  where  the  plaintiff  in  error  having  been  indicted,  and  being  on 
his  trial  for  murder,  after  the  juiy  had  retired  to  deliberate  upon  their  ver- 
dict, they  returned  into  court  and  asked  certain  questions  of  the  court  as  ^ 
to  what  had  been  the  evidence  on  particular  points,  to  which  the  court 
replied,  giving  the  information  requested. — Heldy  that  this  was  a  pro- 
ceeding upon  the  trial  within  the  statute,  and  the  prisoner  not  having 
been  present,  it  was  error,  for  which  his  conviction  must  be  reversed.  <L- 

Mddj  further,  that  neither  the  presence  of  the  prisoner's  counsel,  nor  his 
omission  to  object,  could  waive  the  illegality. 

(Argued  July  5th,  1870;  and  decided  October  11th,  1870.) 

EfiROE  to  the  General  Term  of  the  Supreme  Court  in  the 
second  district,  to  review  an  affirmance  of  a  conviction  of 
the  plaintiff  in  error,  at  the  Rockland  Oyer  and  Terminer  in 
October,  1869,  for  the  murder  of  Joachim  Fnerter. 
HilND  —  Vou  IV.  1 


2  Maueer  v.  The  People.  [Oct., 

Statement  of  case. 

It  appeared  in  tlie  bill  of  exceptions  included  in  the  error 
book,  that  "  sometime  after  the  jury  had  retired  to  deliberate 
on  their  verdict  in  said  cause,  and  before  the  verdict,  and 
about  the  hour  of  midnight,  they  returned  into  court  and 
asked  the  following  questions  of,  and  received  the  following 
instrnctions  fi'om  the  court,  viz. :  ^  The  jury,  by  iheir  fore- 
man, asked  the  court  to  re-state  the  dates  as  to  the  clothing, 
and  wlien  it  was  bought  and  pawned,'  to  which  the  court 
•  replied :  '  The  prisoner  says  he  bought  them  of  a  man  at 
Raber's  saloon,  in  Delancy  street.  On  the  eleventh  of  March, 
prisoner  offered  a  pawn  ticket  to  Knowlton.  On  the  same 
day,  the  witness,  Grossman,  says,  he  and  the  prisoner  went  to 
the  pawn  office  in  Christie  street,  where  the  witness  bought 
a  coat  and  pants  of  prisoner.  The  pawn  ticket  is  dated 
March  tenth.'  Question  by  a  juror:  'When  did  prisoner 
first  make  a  statement  about  the  murder  ? '  The  court  replied : 
'  On  the  twelfth  of  March,  at  Piermont,  also  to  Grossman, 
on  going  to  pawn  office.'  Thereupon  the  jury  again  retired 
to  further  deliberate.  The  prisoner  was  not  in  the  court 
room  when  tlie  jury  thus  came  in  at  midnight,  or  when  they 
asked  for  or  received  such  instructions.  The  prisoner's 
counsel  was  present  and  took  no  exception  or  objection,  and 
did  not  suggest  that  his  client  was  not  present ;  and  the 
attention  of  the  court  was  not  directed  to  that  fact.  This 
fact  is  stated  as  a  ground  of  error  in  behalf  of  the  prisoner, 
and  the  same  was  made  a  ground  in  a  motion  in  arrest  of 
judgment. 

"  After  the  verdict  in  said  cause  was  rendered,  and  before 
judgment  and  sentence  therein,  the  prisoner's  counsel  moved 
said  court  that  the  judgment  in  said  cause  be  arrested  on  the 
grounds,  that  a  part  of  said  trial  took  place,  and  instructions 
were  given  by  the  court  to  the  jury  in  said  cause  in  the 
absence  of  the  prisoner ;  that  this  fact  rendered  the  verdict 
void,  and  no  legal  judgment  or  sentence  could  be  passed 
thereon.  (The  said  motion  was  denied,  and  the  prisoner's 
counsel  then  and  there  duly  excepted)." 
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"  The  court  thereupon  passed  sentence  of  death  upon  the 
Baid  defendant." 

C.  JP.  Hoffman^  for  the  plaintiff  in  error,  upon  the  points 
discussed  by  the  court,  cited  2  R.  S.,  Edmond's  Ed.,  759, 313 ; 
People  V.  PerkiiiB  (1  Wend.  E.,  91) ;  Rex  v.  Streeh  (2  Car. 
&  P., 413) ;  PrineY.  Comm.  (6  Harris,  103) ;  Mills y.  Comm, 
(9  Harris,  627) ;  1  Bishop's  Cri.  Pro.,  682 ;  1  Chitt.  Cr.  Law, 
629,  630,  633 ;  2  Leach,  6i6 ;  Post.  76 ;  1  Bailey,  631 ;  3 
Camp.,  309. 

H.  B.  Fenton  (district  attorney),  cited  Hariung  v.  People 
(17  How.,  85) ;  Oardiner  v.  People  (6  Barb.,  155) ;  WiUis 
V.  People  (32  N.  T.,  715) ;  Shorter  v.  People  (2  K  T.,  193) ; 
St^hem  V.  People  (19  N.  T.,  459). 

Gboveb,  J.  The  statute  (2  E.  S.,  759,  §  13,  Edmond's 
Edition)  provides  that  no  person  indicted  for  any  felony  can  be 
tried,  unless  he  be  personally  present  during  such  trial.  The 
personal  presence  of  the  defendant  during  his  trial  being  thus 
made  essential  by  statute  to  the  legality  of  the  trial,  it  is 
manifest  that  neither  he  or  his  counsel,  can  by  consent  or 
otherwise,  waive  such  presence  so  as  to  make  the  trial  legal, 
if  conducted  in  his  absence. 

The  clause,  "during  such  trial,"  as  used  in  the  statute, 
includes  all  proceedings  had  in  impanneling  the  jury,  the 
introduction  of  evidence,  the  summing  up  of  counsel,  and 
the  charge  of  the  court  to  the  juiy,  receiving  and  recordmg 
the  verdict.  In  all  these  proceedings,  the  legislature  has 
deemed  the  presence  of  the  accused  essential  to  the  attain- 
ment of  justice  and  the  protection  of  the  innocent.  The 
charge  of  the  court  to  the  jury  includes  all  instructions  of 
the  court  to  the  jury  upon  points  of  law,  and  all  comments 
upon  the  evidence.  Those  familiar  with  trials  for  crime  must 
be  aware  that  the  presence  of  the  accused  is  quite  as  neces- 
sary and  important  to  him  during  the  latter  as  the  former. 
The  charge  may  all  be  given  at  one  time,  before  the  jury 
retire  fof  deliberation  upon  their  verdict ;  or  after  they  retire 
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they  may  request  further  instructions  upon  the  law,  or 
information  as  to  the  testimony,  and  for  this  purpose  return 
into  court,  as  in  the  present  case.  Any  further  communica- 
tion made  by  the  court  to  the  jury  is  a  part  of  the  charge, 
and  will  influence  the  verdict  quite  as  much,  if  not  more, 
than  the  instructions  given  before  the  jury  retired  from 
the  bar  in  the  first  instance.  It  is  equally  essential  that 
the  accused  should  be  present,  and  the  statute  requires 
such  presence,  during  the  former  equally  with  the  latter. 
It  makes  no  difference*  that  the  communications  consist 
only  of  answers  given  by  the  court  to  questions  pro- 
posed by  the  jurors.  If  such  questions  relate  only  to  the 
law,  the  answers  thereto  are  subject  to  exceptions  in  like 
manner  as  any  legal  instructions  given  in  any  part  of  the 
charge.  If  the  questions  relate  to  the  evidence,  it  is  equally 
important  that  the  accused  have  the  opportunity  of  correct- 
ing any  error  in  the  answers,  or  of  calling  attention  to  other 
parts  of  the  evidence  explanatory  thereof,  or  that  may  modify 
its  effect.  These  considerations  show  the  importance  of  the 
right  secured  by  the  statute  to  the  accused,  which  scarcely 
requires  any  argument.  The  real  and  only  question  here,  is 
whether  communications  made  by  the  court  to  the  jury,  after 
they  have  once  retired  to  deliberate  upon  their  verdict, 
answering  questions  proposed  by  the  jury,  which  relate  to  the 
case,  and  have  a  bearing  upon  the  verdict  to  be  rendered,  are 
a  part  of  the  charge,  and  consequently  a  proceeding  upon  the 
trial  within  the  meaning  of  the  statute.  If  a  part  of  the 
charge,  it  is  clear  that  it  is  a  proceeding  upon  the  trial.  The 
right  of  the  defendant  to  take  exception  to  any  legal  proposi- 
tion thus  given,  shows  that  it  is  a  proceeding  upon  the  trial ; 
as  it  is  only  upon  the  trial  that  exceptions  can  be  taken  to 
the  ruling  of  the  court  upon  legal  propositions.  (2  E.  S., 
760,  §21.)  As  the  instnictions  were  a  proceeding  in  the 
trial,  the  statute  forbade  their  being  given  in  the  absence  of 
the  accused.  The  presence  of  his  counsel  at  the  time,  and 
his  failure  to  object,  was  no  waiver.  By  no  consent  of  the 
accused,  or  of  his  counsel,  can  an  indictment  for  a'felony  be 
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lawfully  tried  in  his  absence,  for  the  sufficient  reason,  that 
the  statute  forbids  it.  In  Cancemi  v.  The  People  (18  X.  Y., 
128),  it  was  held  by  this  court,  that  the  consent  of  the  defend- 
ant to  be  tried  by  a  jury  of  eleven,  and  be  bound  by  their 
verdict,  was  wholly  invalid,  and  that  a  judgment  against  him, 
based  upon  such  verdict,  must  be  reversed,  for  the  reason  that 
the  tribunal  thus  constituted  had  no  jurisdiction.  The  like 
reason  is  applicable  to  the  present  case.  The  court  has  no 
jurisdiction  to  try  an  indictment  for  felony  unless  the 
accused  be  present.  It  is  a  famiUar  maxim  that  consent  will 
not  confer  jurisdiction,  although  it  is  a  sufficient  answer  to 
any  error  committed  in  its  exercise.  It  is  urged  by  the 
counsel  for  the  people,  that  the  objection  is  unavailing,  for 
the  reaspn  that  the  accused  was  not  prejudiced  by  the  com- 
munications made  to  the  jury.  A  sufficient  answer  to  this  is, 
that  this  is  not  established.  It  may  well  be  that  the  accused, 
if  present,  would  have  been  able,  by  calling  attention  to  other 
portions  of  the  testimony,  to  have  produced  an  impression 
upon  the  jury  favorable  to  himself.  Of  this  opportunity  he 
was  deprived.  But  the  fact,  if  established,  would  be  no 
answer  to  the  objection.  Any  instructions  or  information 
given  by  the  court  to  jury,  having  a  tendency  to  influence  the 
verdict,  is,  within  the  statute,  a  proceeding  upon  the  trial,  and 
this  is  prohibited  unless  the  accused  be  present.  A  trial, 
wholly  or  in  part,  conducted  in  his  absence  is  illegal,  and  he 
has  an  absolute  right  to  a  reversal  of  the  judgment,  and  to  a 
new  trial.  This  disposes  of  the  case,  and  renders  an  exami- 
nation of  the  other  questions  discussed  unnecessary. 

The  judgment  must  be  reversed,  and  a  new  trial  ordered. 

All  the  judges  concurring,  judgment  reversed  and  new 
trial  ordered. 
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43     J        Teead-wiell  W.  Eemsek  and  James  Hannegan,  Plaintifls  in 
, !2-i"l  Error,  v.  The  People,  Defendants  in  Error. 

^/ii^      jgl  In  a  criminal  trial,  evidence  of  the  good  character  of  a  prisoner  is  of  value 

'  not  only  in  doubtAil  cases,  but  also  when  the  testimony  tends  very 

strongly  to  establish  the  guilt  of  the  accused.  It  wUl,  of  itself,  some- 
times create  a  doubt,  when,  without  it,  none  would  exist 
Accordin^y,  where  the  Judge  charged  that  good  character  was  a  f&ci  to  be 
considered  by  the  Jury  like  every  other  fact  in  the  case,  no  matter  what 
the  other  testimony  in  the  case  might  be,  but  when  the  evidence  is  posi- 
tive, leading  to  a  conclusion  logically  and  fkii'ly  derived  of  guilty  ih)m  aU 
the  testimony,  the  simple  fact  that  a  person  possesses  previous  good 
character  vrill  be  of  no  avail. — Eieldf  error. 

(Argued  October  12th,  1870 ;  decided  October  18th,  1870.) 

Erbob  to  the  Supreme  Court  at  Gh^neral  Term  in  the  first 
judicial  district  to  review  an  a£Srmance  of  a  conviction  of  the 
plaintiffs  in  error  for  grand  larceny  in  the  General  Sessions 
of  the  city  of  New  York. 

The  defendants  were  policemen,  tried  and  convicted  of 
larceny  perpetrated  upon  George  W.  Wells,  in  the  city  of 
New  York,  on  the  6th  of  December,  1869^ 

Evidence  was  given  on  the  trial  strongly  tending  to  show 
the  guilt  of  the  prisoners.  On  their  part,  besides  other  evi- 
dence, they  showed  their  own  previous  good  character.  The 
recorder,  at  the  dose  of  the  evidence  and  in  reply  to  a  request 
of  the  prisoner's  counsel  to  charge,  stated,  "  that  good  char- 
acter is  a  fact  to  be  considered  by  the  jury  like  every  other 
fact  in  the  case,  no  matter  what  the  other  testimony  in  the 
case  may  be." 

He  subsequently,  in  delivering  his  charge  to  the  jury, 
gave  them  the  following  instructions  on  the  subject  of  the 
good  character :  "  They  bring  evidence  of  previous  good  char- 
acter, and  certainly,  so  far  as  character  is  concerned,  both 
these  men  have  shown  an  exemplary  character  from  child- 
hood up,  which  has  been  vouched  for  by  the  fathers  of  the 
respective  men,  and  by  gentlemen  who  are  well  known  in 
this  community ;  as  has  been  stated  to  you  by  the  district 
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attorney  in  his  summing  up,  where  the  evidence  is  positive, 
leading  you  to  a  conviction,  logically  and  fairly  derived, 
of  guilty,  from  all  the  testimony,  the  simple  fact  that  a  person 
possesses  previous  good  character  will  be  of  no  avail.  It  is 
only  in  cases  where  you  have  a  well  reasoned  doubt,  a  doubt 
logically  arrived  at,  arising  out  of  all  the  testimony,  that  evi- 
dence of  good  character  steps  in,  and  then  it  becomes  your 
duty  imder  your  oath  to  give  a  verdict  in  favor  of  the  pris- 
oner ;  such  win  be  your  duty  on  this  occasion,  if  you  have 
any  such  doubt  arising  oat  of  the  whole  of  the  testimony." 
And  to  this  part  of  the  charge  the  prisoner  excepted. 

Sidney  S.  Sticartj  for  the  plaintiffs  in  error,  on  the  ques- 
tion of  the  effect  of  good  character,  cited  2  Russell  on  Crimes, 
785 ;  People  v.  Lamh  (2  Keyes,  360) ;  Cancemi  v.  The  Peo- 
ple (16  IS.  Y.,  501)  ;  Stevens  v.  The  PeopU  (4  Park.,  396) ; 
Felix  V.  Tlie  State  (18  Ala.,  720) ;  State  v.  Ford  (3  Strothart, 
517) ;  Webster's  case,  5  Cush.,  295  ;  5  Porter,  382 ;  Ryan  v. 
The  People  (19  Abbott  Pr.  E.,  232). 

Samuel  B,  Garvin^  district  attorney,  for  the  defendants  in 
error. 

Allen,  J.  I  doubt,  if  the  response  of  the  judge  to  the 
request  of  the  counsel  for  the  prisoners  to  charge  as  stated  in 
respect  to  the  evidence  of  good  character  by  the  accused,  can 
be  regarded  as  a  part  of  the  charge  and  instructions  to  the 
jury.  It  was  a  transaction  between  the  counsel  and  the 
court,  and  constituted  no  part  of  the  charge  and  instructions 
addressed  to  the  jury.  But  if  otherwise,  then  it  must  be 
read  as  the  jury  was  bound  to  receive  it,  in  connection  with 
the  other  parts  of  the  charge  upon  the  same  subject,  and  as 
qualified  and  limited  by  the  instructions  subsequently  given. 
By  the  charge  thus  read,  the  jury  were  told,  in  substance,  that 
good  character  was  a  fact  to  be  considered  by  the  jnry  like 
every  other  fact  in  the  case,  no  matter  what  the  other  testi- 
mony in  the  case  might  be ;  but  when  the  evidence  is  positive, 
leading  to  a  conviction  logically  and  fairly  derived  of  guilty 
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from  a.  I  the  testimony,  the  simple  fact  tliat  a  person  possesses 
previous  good  character  will  be  of  no  avail ;  that  it  is  only 
in  cases  where  the  jury  have  a  well  reasoned  doubt,  a  doubt 
logically  aiTived  at,  arising  out  of  all  the  testimony,  that 
evidence  of  good  character  steps  in,  and  then  it  becomes  the 
duty  of  the  jury  to  give  a  verdict  in  favor  of  the  prisoner. 
This  is  the  entire  charge  as  to  the  effect  to  be  given  to  evi- 
dence of  good  character ;  and  it  was  clearly  en^oneous  and 
well  calculated  to  mislead  the  jury  to  the  prejudice  of  the 
prisoner. 

1.  It  was  delusive  to  say  to  the  jury  that  the  fact  of  good 
character  was  to  be  considered  in  every  case,  no  matter  what 
the  other  testimony  might  be,  and  yet  that  in  a  class  of  cases, 
by  reason  of  the  character  of  the  other  evidence,  good  cha- 
racter would  be  of  no  avail ;  that  is,  that  the  jury  must  exclude 
from  their  minds,  in  the  consideration  of  that  class  of  cases, 
all  evidence  as  to  character.  It  was  in  effect  saying  to  them 
that  in  such  cases  evidence  of  good  character  was  not  admis- 
sible to  affect  the  result,  although  permitted  to  be  laid  before 
them. 

2.  It  was  error  to  charge  the  jury  that  in  any  case  evi- 
dence of  good  character  would  be  of  no  avail.  '.There  is  no 
case  in  which  the  jury  may  not,  in  the  exercise  of  a  sound 
judgment,  give  a  prisoner  the  benefit  of  a  previous  good 
character.'N.  No  matter  how  conclusive  the  other  testimonv 
may  appear  to  be,  the  character  of  the  accused  may  be  such 
as  to  create  a  doubt  in  the  minds  of  the  jury,  and  lead  them 
to  believe,  in  view  of  the  improbabilities  that  a  person  of 
such  character  would  be  guilty  of  the  offence  charged,  that 
the  other  evidence  in  the  case  is  false,  or  the  witnesses  mis- 
taken. An  individual  accused  of  crime  is  entitled  to  have  it 
left  to  the  jury  to  form  their  conclusion  upon  all  the  evidence 
whether  he,  if  his  chai*acter  was  previously  unblemished,  has 
or  has  not  committed  the  particular  crime  alleged  against 
him.  (2  Euss.  on  Crimes,  785.)  The  weight  of  the  evidence 
is  for  the  jury  alone  to  determine.  (3  Greenl.  on  Ev.,  §  25.) 
Instructions  to  juries,  in  substance  and  character  lite  those 
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given  in  this  case,  are  condemned  by  writers  of  authority  upon 
evidence  and  upon  common  law,  who  unite  in  saying  that  the 
good  character  of  the  party  accused  is  an  ingredient  which 
ought  always  to  be  submitted  to  the  consideration  of  the  jury. 
(Kuss.  on  Crimes  and  Greenl.  Ev.,  supra ;  Eoscoe's  Crimi- 
nal Ev.,  -89,  90.)  It  is  not  submitted  to  the  jury  when  they 
are  told  that  it  will  be  of  no  avail  in  a  given  class  of  cases. 
The  jury  had  a  right  to  understand  that  the  law  withheld 
from  the  accused,  in  such  cases,  aU  benefit  of  a  previous 
good  character  as  bearing  upon  the  question  of  guilt  or  inno- 
cence. Evidence  of  good  character  is  not  only  of  value  in 
doubtful  cases,  and  in  prosecutions  for  minor  offences,  but 
is  entitled  to  be  considered,  when  the  crime  charged  is 
atrocious,  and  also  when  the  testimony  tends  very  strongly  to 
establish  the  guilt  of  the  accused.  It  will  sometimes  of 
itself  create  a  doubt  when  without  it  none  would  exist.  ( Can- 
cemi  V.  People^  16  N.  Y.,  601 ;  Stevens  v.  People^  4  Park., 
396 ;   Commonwealth  v.  Webster ^  5  Cush.,  295.) 

3.  It  was  error  to  cliarge  the  jury  that  it  was  only  in  cases 
of  doubt  arising  upon  the  evidence  that  "  evidence  of  good 
character  steps  in."  This  was  but  a  corollary  from  and 
necessary  sequence  of  the  former  proposition.  The  judge 
was  instructing  the  jury  upon  the  effect  to  be  given  to  one 
species  of  evidence,  as  distinguished  from  the  other  evidence 
supposed  to  bear  more  directly  upon  the  question  of  guilt  or 
innocence  of  the  accused,  and  the  doubt  referred  to  was  a 
doubt  arising  upon  the  other  evidence  submitted  to  them,  and 
not  a  doubt  arising  upon  all  the  evidence,  including  that  of 
character.  The  structure  of  the  sentence  calls  for  this  inter- 
pretation, and  will  admit  of  no  other.  The  charge  was  then 
to  the  effect,  that  if  there  was  a  doubt  of  the  guilt  of  the 
prisoners  upon  the  other  evidence,  the  jury  might  give  them 
the  benefit  of  their  good  character,  and  acquit.  If  the 
offence  had  not  been  proved  by  the  prosecution,  to  the 
reasonable  satisfaction  of  the  jury,  they  were  entitled  to  an 
acquittal,  without  establishing  a  good  character.  The  benefit 
of  a  doubt  arising  upon  the  evidence  is  given  to  all  persons 
Ha^  D  --  Vol.  IV        2 
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tried  for  crime,  irrespective  of  previous  character.  The  pre- 
sumption of  innocence,  will,  in  all  such  cases  turn  the  scale 
in  favor  of  the  accused.    (3  Greenl.  Ev.,  §  29.) 

The  whole  charge  read  together,  upon  the  subject  of  charac- 
ter  was  erroneous,  and  well  excepted  to. 

The  judgment  must  be  reversed  and  a  new  trial  granted. 

Church,  Ch.  J.,  Folqee,  Eapallo  and  Andbews,  J  J.,  con- 
curred with  Allen,  J. 

Grover,  J.,  read  an  opinion  agreeing  with  the  doctrine 
of  the  majority  as  to  the  effect  of  good  character,  but  for 
aflSrmance,  on  the  ground  that  the  charge,  looking  at  the 
whole  of  it,  was  to  be  construed  as  instructing  the  jury,  that 
good  character  was  to  be  considered  like  any  other  testi- 
mony upon  the  question  of  guilt,  but  that  previous  good  char- 
acter furnishes  no  defence  to  a  party  accused  of  crime, 
when  his  guilt  is  determined  by  a  consideration  of  all  the  evi- 
dence ;  and  that  the  charge  so  construed  was  not  erroneous. 
Peckham,  J.,  concurred  with  Grover,  J; 

Judgment  reversed  and  new  trial  ordered. 


The  People  ex  rel.  Chas.  H.  Lee,  Nehemlah  Case  and 
George  W.  Tew,  Kespondents,  v.  The  Board  op  Super- 
visors of  the  Countt  op  Chautauqua,  Appellants. 

a 

A  clause  in  the  general  act  of  the  legislature  "  making  appropriations  for 
certain  expenses  of  govemment,  and  for  supplying  deflciencics  in  former 
appropriations/*  appropriating  from  the  State  treasury  the  stun  of  $10,000 
for  the  construction  of  a  bridge  over  the  Catturaugus  creek  at  a  particu- 
lar locality,  under  the  dh*ection  of  certain  commissioners  named,  further 
provided,  that  the  supervisors  of  the  counties  of  Erie  and  Chautauqua 
should  assess  upon  their  respective  counties  a  moiety  of  such  fhrther 
sum,  not  exceeding  $10,000,  as  the  said  commissioners  should  certiiy  to 
be  necessary  for  the  completion  of  the  bridge. — EBtd^  that  the  latter  pro- 
vision was  unconstitutional  and  void.  As  to  this  provision,  the  bill  is  a 
**  locar'  bill,  and  the  subject  of  it  is  not  expressed  in  the  title.  It  is  also 
in  conflict  with  the  constitution  in  that  the  title  embraces  more  than  one 
subject,  which  renders  the  private  or  local  provisions  embraced  therein 
invalicL 
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An  act  is  local  within  the  meaning  of  the  constitution,  which,  in  its  subject, 
relates  but  to  a  portion  of  the  people  of  the  State  or  to  their  property ; 
and  may  not,  either  in  its  subject,  operation,  or  immediate  and  necessary 
results,  affect  the  people  of  the  State  or  their  property,  in  general. 

— FOLGEB,  J. 

(Argued  October  11th,  1870;  and  decided  October  18th,  1870.) 

This  is  an  appeal  from  an  order  of  the  General  Term  of 
the  late  eighth  judicial  district  of  the  Supreme  Court  in  affirm- 
ing an  order  of  a  Special  Term,  held  in  Erie  county,  direct- 
ing that  a  peremptory  mandamus  issue  to  the  appellants. 

The  facts  of  the  case  are  these :  In  the  year  1868,  there 
was  passed  by  the  legislature  of  the  State,  the  annual  act, 
making  appropriations  for  certain  expenses  of  government, 
and  for  supplying  deficiencies  in  former  appropriations.  It 
is  chapter  717  of  the  Laws  of  1868,  and  became  a  law  on  the 
eighth  day  of  May,  1868.  Its  title  is  this :  "  An  act  making 
appropriations  for  certain  expenses  of  government  and  for 
supplying  deficiencies  in  former  appropriations."  It  appro- 
priates money  from  the  State  treasury  for  a  large  number  of 
objects,  and  among  other  provisions  in  it  is  the  following : 
*'For  the  construction  of  a  bridge  across  the  Cattaraugus 
creek  at  upper  Irving,  near  the  Indian  reservation,  under 
direction  (rf  Charles  H.  Lee,  Nehemiah  Case  and  George  W. 
Tew,  $10,000.  The  supervisors  of  the  counties  of  Erie  and 
Chautauqua,  shall  assess  upon  their  respective  counties  a 
moiety  of  such  further  sura,  not  exceeding  $10,000,  as  the 
said  commissioners  shall  certify  to  be  necessary  for  the  com- 
pletion of  the  said  bridge.  The  commissioners  shall  have 
power  to  obtain  any  necessary  materials  for  building  said 
bridge  of  the  Seneca  nation  of  Indians.''  Tiiis  is  all  upon 
this  matter  which  is  to  be  found  in  the  statute.  The  persons 
named  in  this  provision,  the  relators  in  this  case,  assumed  the 
direction  of  the  construction  of  the  bridge.  They  certified 
to  the  board  of  supervisors  of  Chautauqua  county,  that  the 
amount  necessary  for  the  completion  of  it  in  addition  to  the 
sum  appropriated  from  the  State  treasury,  was  the  further 
sum  of  $10,000,  and  that  it  was  necessary  for  the  board  to 
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assess  upon  that  county  a  moiety  of  sucli  further  sum.  The 
board  refused  to  assess.  An  alternative  mandamus  was 
applied  for  and  was  granted.  To  this  the  board  made  return 
admitting  all  the  facts,  but  alleging,  as  a  justification  of  a 
refusal  to  assess,  the  ground  that  the  above  quoted  provision 
from  the  act  "  is  a  local  law,  and  that  it  is  not  referred  to  in  the 
title  of  the  said  act";  meaning  by  this,  that  the  provision  is 
local,  and  the  subject  of  it  is  not  expressed  in  the  title  of  the 
act  in  which  it  is  contained.  In  opposition  to  the  motion  for 
a  peremptory  mandamus  this  was  the  ground  taken.  On 
appeal  from  the  order  of  Special  Term,  granting  a  peremp- 
tory mandamus,  it  was  the  ground  taken  at  General  Term, 
and  it  is  the  one  insisted  upon  here. 

Walter  Z.  Sessions  for  the  appellants,  cited  People  v. 
mUs  (35  New  York,  M9) ;  PeopU  v.  O'Brien  (38  K  Y., 
193) ;  The  Town  of  FishkiU  v.  Fishkill  Plk.  Road  Co.  (22 
Barb.,  634) ;  People  ex  rel.  Fairling  v.  Covvmissioners  of 
Highways  of  Palatine  (53  Barb.,  70) ;  Pullman  v.  Mayor ^ 
c&Cy  of  New  Torh  (54  Barb.,  169) ;  1  Wendell's  Blackstone, 
85;  Smith's  Comm.,  §795;  Wright  v.  Paton  (10  Johns., 
300). 

George  B.  Hibbard,  for  the  respondents,  cited  People  v. 
Supervisors  of  Chenango  Co,  (8  N.  Y.,  317,  324) ;  Darling- 
ton V.  Mat/or  (2  Eobt,  274 ;  Aff 'd.,  31  N.  Y) ;  In  re  De 
Vaucene  (31  Howard,  289, 343) ;  People  v.  Toynbee  (3  Kern., 
441) ;  Comm.  v.  Ketchings  (5  Gray,  486) ;  People  v. 
McCunn  (16  N.  Y.,  58) ;  WiUiams  v.  PeopU  (24  N.Y.,  405) ; 
Wellington  v.  Petitioners  (16  Pick.,  87,  95) ;  Sharpless  v. 
Mayor  (21  Pa.,  147, 164) ;  Fletcher  v.  Peck  (6  Cranch,  87) ; 
PeopU  V.  mr.  T.  C.  P.  B.  (34  Barb.,  123) ;  McComber  v. 
The  Mayor  (17  Abb.,  35,  39) ;  Boosevelt  v.  Godard  (52 
Barb.,  633,  545) ;  People  v.  Canal  Appraisers  (33  N.  Y., 
461) ;  Morgan  v.  Kmg  (35  N.  Y.,  454) ;  Conner  v.  Mayor 
(5  N.  Y.,  285) ;  Comyn's  Dig.  Chemin,  B.  1 ;  Blackstone, 
Book  1,  357 ;  2  Bacon's  Abr.,  Title  Bridges ;  Sun  Ins.  Co. 
v.  The  Mayor  (8  N.  Y.,  241);  Crowell  v.  Lawrence  (36 
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Barb.,  177) ;  Bunham  v.  Ocion  (35  How.,  48) ;  Bretz  v. 
The  Mayor  (35  How.,  130) ;  PhUlipa  v.  Mayor  (1  Hilt., 
483) ;  Morris  v.  The  People  (3  Den.,  381) ;  Pierce  v.  Eim- 
loll  (9  Greenl.,  64);  Bunham  v.  Wehsier  (5  Mass.,  266); 
Tovm  of  Guilford  v.  Supervisors  of  Chenango  (13  N.  T., 
143) ;  Brewster  v.  City  of  Buffalo  (19  N.  T.,  116) ;  Grant 
V.  Courier  (24  Barb.,  232);  The  People  v.  Supervisors  of 
Orange  (17  N.  T.,  235);  Brewster  v.  City  of  Syracuse  (19 
K.  Y.,  116) ;  4m.  T  Co.  v.  Buffalo  (20  N.  Y.,  388) ;  Pae^ 
Ins.  Co.  V.  Soule  (7  Wallace,  433,  443) ;  LuJce  v.  City  of 
Brooklyn  (43  Barb.,  54,  57). 

Foloer,  J.  (After  stating  the  facts.)  The  Constitution 
provides,  in  section  sixteen  of  article  three,  that,  "  No  private 
or  local  bill,  which  may  be  passed  by  tlie  legislature,  shall 
embrace  more  than  one  subject,  and  that  shall  be  expressed 
in  its  title." 

It  has  been  held,  that  the  placing  by  the  legislature,  in  a 
private  or  local  bill,  of  matter  of  public  or  general  law,  does 
not  render  the  act,  so  far  as  the  matter  of  public  or  general 
law  is  concerned,  obnoxious  to  the  section  of  the  Constitution 
above  quoted.  For  the  reason,  that  pro  ta/ntOj  the  bill  is  not 
private  or  local,  but  is  general  and  public.  {The  People  v. 
McCann,  16  K  Y.,  58-60 ;  WiUiams  v.  The  People,  24  N. 
Y.,  405 ;  and  see  Dwarris  on  Stat.,  2d  vol.,  p.  472). 

We  do  not  find,  however,  that  it  has  ever  been  authorita- 
tively asserted,  and  are  not  disposed  to  concede,  that  the 
joining  of  two  subjects  in  a  bill,  one  public  or  general,  and 
one  private  or  local,  will  save  the  private  matter  of  the  bill 
from  conflicting  with  that  clause  of  the  section  of  the  Consti- 
tution which  prohibits  a  private  bill  from  embracing  more 
than  one  subject. 

The  authorities  above  cited  do  not  hold  that,  by  the  intro- 
duction of  the  public  or  general  matter  into  the  bill,  the  biU 
loses  its  character  as  a  private  or  local  bill,  and  the  conclusion 
from  what  is  held  by  them,  must  be,  that  such  a  bill  has  two 
characters ;  and  for  so  much  of  its  contents  as  are  general  or 


14         Thb  People  v.  Supervisors  of  Chautauqita.      [Oct., 

Opinion  of  the  Court,  per  Folgbb,  J. 

public,  it  is  a  general  or  public  bill ;  and  for  so  much  of  its 
contents  as  are  private  or  local,  it  is  a  private  or  local  bill. 
(And  see  Dwarris  on  Statutes,  vol.  1,  p.  354.) 

It  was  conceded  on  the  argument,  that  the  subject  of  the 
provision  above  quoted  is  not  private.  The  inquiry  then  is, 
is  it  local,  within  the  fair  scope  and  meaning  of  that  word,  as 
used  in  the  Constitution  ? 

The  meaning  of  the  word  in  the  Constitution  may  be 
reached  in  two  ways :  First,  by  ascertaining  what  the  framers 
of  that  instrument  desired  to  guard  against  by  placing  this 
section  in  it,  and  thus  finding  the  meaning  with  which  they 
charged  the  word.    What  evil  existed,  to  their  perception, 
which,  in  their  judgment,  needed  the  remedy  of  so  solemn  a 
prohibition  against  its  further  practice  ?    We  gather  that  in 
the  convention  which  proposed  the  Constitution  of  1846,  the 
habit  of  the  legislature  was  assumed  to  have  been,  or  it  was 
feared  it  might  be,  to  place  in  bills  largely  of  a  general 
nature,  and  having  titles  expressive  only  of  such  nature,  pro- 
visions bearing  upon  private  interests,  or  affecting  portions 
only  of  the  State,  or  its  people ;  or  to  mass  such  provisions  in 
bills  with  vague  or  narrowed  and  deceptive  titles ;  or  in  bills, 
seeming  from  their  titles  to  be  local  or  private,  to  include 
important  provisions  of  a  general  or  public  nature.     So  that 
the  titles  of  the  bills  gave  no  notice  to  the  public  or  the 
citizen  without,  or  to  the  legislature  within,  what  provisions, 
diverse  and  faulty  in  subject,  might  be  hidden  in  their  numer- 
ous sections.    And  that  it  was  believed,  that  in  this  way, 
laws  were  enacted  unjustly  benefiting  or  harming  the  indi- 
vidual,  or  seriously  affecting  more  or   less  circumscribed 
portions  of  the  State ;  or  that  general  or  public  laws  were 
adopted,  with  no  notice  to  the  public,  the  individual,  or  the 
locality,  of  the  legislative  purpose ;  indeed,  with  no  notice 
from  the  title,  to  legislators  not  in  the  secret,  of  what  the  bill 
contained  on  which  they  were  called  to  vote.    This  was  the 
evil  to  be  remedied. 

The  design  was,  then,  that  no  individual  or  knot  of  indi- 
viduals,  should   be  especially  helped  or  harmed  by  a  bill, 
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TinJess  that  bill  was  confined  to  one  subject,  and  its  title 
expressed  the  subject.  The  design  was,  that  no  segi'egated 
portion  of  the  State,  or  of  its  people,  should  be  made  the 
subject  of  legislative  action,  unless  the  bill,  ejQTective  thereof, 
in  its  title  gave  notice  to  it  and  its  representatives  of  such 
purpose.  The  design  was,  that  no  enactment  of  general  or 
public  nature,  should  pass  unchallenged,  under  the  guise  of 
a  private  or  local  purpose;  and  that  there  should  be  no 
combination,  in  one  bill,  of  several  private  or  local  subjects. 
Apply,  then,  in  this  light,  this  section  of  the  Constitution  to 
the  provision  of  law  under  consideration.  The  object  of  the 
provision,  is  to  effect  the  building  of  a  bridge  over  a  certain 
creek.  It  may  be  presumed,  that  the  bridge  was  to  lead  over 
that  stream  a  public  way  coming  to  its  banks,  and  that  such 
way  extended  in  its  connections  over  the  State,  and  that  so, 
the  whole  people  would  or  could  use  this  bridge.  But  this 
does  not  give  the  character  to  this  particular  provision  of  the 
act;  for  this  is  not  the  subject  of  it.  'fhe  subject  of  the 
provision,  is  the  appropriation  and  raising  of  money  for 
effecting  that  object. 

The  money  is  to  be  obtained,  one  portion  of  it,  from  the 
treasury  of  the  State;  so  far  it  affects  all  the  tax-payers  of 
State.  One  portion  of  it  is  to  be  assessed  upon  taxable  pro- 
perty of  the  county  of  Chautauqua,  and  one  portion  of  it  on 
that  of  the  county  of  Erie.  Separate  or  join  these  two 
counties  in  the  operation  of  the  provision,  and  it  is  but  a 
portion  of  the  State  which  is  affected  by  it,  and  a  part  of  its 
people.  The  provision  bears  upon  the  taxable  property  of  a 
certain  marked-out  locality,  the  separated  tax-payers  of  that 
locality,  and  no  portion  of  the  State  outside  the  lines  of  tliose 
counties.  No  people  of  the  State,  not  tax-payers  within  them, 
have  interest  in  the  subject  of  the  enactment.  Assuming  that 
by  the  title  of  this  bill,  this  act  did  not  express  this  sub- 
ject, the  tax-payers  of  Chautauqua  had  no  sign  or  hint  that 
a  burden  was  to  be  placed  upon  them.  The  designated  por- 
tion of  the  State  knew  not,  by  the  title  of  the  act,  that  the 
purpose  of  the  legislature  was  to  affect  it  by  one  of  the  pro- 
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visions  of  that  act.  Here  then,  the  design  of  the  Constitu- 
tion in  this  prohibition  was  thwarted.  A  portion  of  the 
State,  a  part  of  its  people,  are  affected  by  legislation,  without 
expression  in  the  title  of  the  law,  that  such  intent  is  formed. 
If  to  effect  the  contrary  of  this  was  the  design  of  the  Con- 
stitution, and  if  the  word  local  in  its  connection  with  the 
other  words  in  the-  section,  was  used  to  express  that  design, 
then  the  word  local,  as  applied  to  a  bill,  to  an  act,  to  a  law, 
means  such  bill,  act,  or  law  as  touches  but  a  portion  of  the 
territory  of  the  State,  a  part  of  its  people,  a  fraction  of  the 
property  of  its  citizens.  In  short,  it  means  such  a  provision 
of  law  as  that  under  consideration. 

Second :  by  ascertaining  what  meaning  has  been  given  to  this 
word  by  writers  and  courts  when  applied  to  a  statute.  Per- 
haps it  is  not  easy  to  give  a  general  rule  or  definition  of  it, 
which  will  be  so  exact  in  its  scope  and  limit  as  accurately  to 
include  every  proper  case,  and  to  exclude  all  others.  And 
this  may  be  the  reason  why  it  has  been  but  seldom  attempted 
in  the  decisions.  Elemental  writers  aid  us  somewhat. 
Bouvier  (Law  Diet.,  voce  local)  defines  local,  fixedness  in  a 
place ;  "  local  taxes  or  those  which  are  collected  for  particular 
districts."  At  the  word  statute,  he  makes  no  mention  in  his 
division  of  statutes  of  those  which  are  local,  but  defines  pri- 
vate acts  as  those  relating  to  any  particular  place,  or  to  seve- 
ral particular  places,  or  to  one  or  several  particular  counties. 
In  his  view,  local  and  private  would  seem  to  be  convertible 
terms.  So  Kent  (Comm.,  vol.  1,  p.  415)  makes  no  division  of 
statutes,  save  into  public  and  private,  and  defines  the  latter 
as  such  as  concern  the  particular  interest  or  benefit  of  certain 
individuals  or  particular  classes  of  men  operating  upon  a  par- 
ticular thing  or  private  persons ;  and  says,  also,  "  the  most 
comprehensive  if  not  the  most  precise  definition  in  the  Eng- 
lish books  is,  that  public  acts  relate  to  the  kingdom  at  large." 
Bouvier  (Institutes,  vol.  3,  p.  95)  defines  the  local  courts  of 
the  United  States  as  those  having  jurisdiction  over  a  limited 
temtory  only ;  some  larger,  some  smaller.  Jacobs  (Law 
Diet.,  voce  Statute)  classes  acts  as  general  or  special,  public  or 
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private ;  and  defines  special  and  private  acts  in  nearly  the 
words  used  by  Kent.  He  says  that  they  are  classed  in  three 
series :  1.  Public  general  acts.  2.  Local  and  personal  acts 
to  be  judicially  noticed.  3.  Local  and  personal  acts  not 
printed.  And  in  the  second  series,  he  classes  road  acts  and 
others  of  an  extensive  nature  made  public  acts  by  a  clause  in 
them  requiring  that  judicial  notice  be  taken  of  them, 
Dwarris  on  Statutes,  vol.  2,  p.  463,  makes  the  same  division 
as  Jacobs,  and  adds :  "  Acts  relating  to  any  particular  place,  or 
to  divers  particular  towns,  or  to  one,  or  to  divers  particular 
counties,  are  private  acts."  "  A  statute,"  he  says,  "  which 
concerns  the  public  revenue  is  a  public  act ;  but  some  clauses 
therein  may,  if  they  relate  to  private  persons  only,  be  private." 
And  in  volume  1,  at  page  354,  he  says :  ^'  Every  bill  for  the 
particular  benefit  of  a  person  or  company,  or  a  locality  in  which 
the  whole  community  is  not  interested,  is,  in  a  parliamentary 
sense,  a  private  bill."  Smith's  Comm.  on  Constitutional  and 
Statutory  Construction,  page  419,  speaking  of  the  provision 
in  the  Constitution  of  this  State  (article  1,  section  97),  that  the 
assent  of  two-thirds  of  the  members  elected  to  each  branch 
of  the  legislature,  shall  be  requisite  to  every'  bill  appropriat- 
ing the  public  moneys  or  property  for  local  or  private  pur- 
poses," goes  so  far  as  to  make  the  word  local,  when  applied  to 
statutes,  embrace  all  that  is  intermediate  an  individual  pereon 
and  interest  on  the  one  hand,  and  the  aggregate  body  politic 
on  the  other ;  and  claims  that  to  give  full  force  and  effect  to 
the  word  local,  in  the  sense  in  which  it  is  used  in  the  clause 
of  the  Constitution  there  considered,  it  must  apply  whenever 
the  subject  of  the  enactment  falls  short  of  affecting  the  unity 
of  interest  in  the  whole  body  politic,  and  that  in  such  case 
the  purpose  falls  under  the  denomination  of  a  local  one,  and 
is  included  within  the  circle  of  restraint,  which  the  framers 
of  the  Constitution  have  by  the  term  local  prescribed. 

It  will  be  observed  that  in  some  of  these  writers,  the  word 
local  does  not  occur,  as  applied  to  statutes;  but  that  the 
word  private,  is  used  to  designate  a  statute  applicable  to  a 
limited  district,  as  well  as  to  individuals. 
Hand— Vol.  IV  3 
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The  framers  of  the  Constitution,  it  is  seen,  nse  each  word, 
and,  of  course,  as  having  a  different  meaning*  We  judge 
that  they  employed  the  word  private,  as  applicable  to  per- 
sons only;  and  the  word  local,  as  applicable  to  territory 
only ;  but  both,  as  words  signifying  a  narrowing  or  restrict- 
ing of  purpose.  Hence,  authoritative  definitions  of  the  word 
private,  as  applied  to  a  law,  throw  light  upon  the  meaning 
of  the  word  local,  as  so  applied. 

Though  this  subject  has  come  before  the  courts  of  this 
State  repeatedly  since  the  adoption  of  the  Constitution  of 
1846,  and  this  prohibition  of  it  been  considered  in  reference 
to  its  effect  on  different  acts,  the  most  of  the  cases  assume  or 
pronounce  the  particular  act  as  local  or  not  local,  within  the 
meaning  of  that  word  in  this  section  of  the  Constitution, 
without  attempting  to  lay  down  any  general  rule  by  which 
such  question  may  be  determined  in  other  cases.  Many  of 
the  cases,  while  conceding  without  discussion  that  the  law  in 
question  in  Ihem  is  local,  preserve  its  validity  by  deciding 
tliat  but  one  subject  is  embraced  in  it,  and  tliat  such  one 
subject  is  suflSciently  expressed  in  the  title,  or  pronounce  it 
void,  in  whole  or  in  part,  as  in  conflict  with  the  clause  in 
the  Constitution ;  such  are  Mbsher  v.  Hilton  (15  Barb., 
657) ;  De  Camp  v.  Eoelcmd  (19  Barb.,  81) ;  FishTcill  v.  F. 
&  B.  FVk  B.  Co.  (22  Barb.,  634) ;  Brewster  v.  City  of 
Syr.  (19  N.  Y.,  116) ;  The  People  ex  rd.  v.  Lawrence  (36 
Barb.,  177) ;  Ouiwater  v.  Tlie  Mayor  (18  How.  Pr.  Eep., 
572),  and  many  others.  They  aid,  however,  by  the  compari- 
son which  may  be  instituted  between  the  subjects  of  the  act5 
considered  in  them,  and  any  other  act  subjected  to  the  tests 
of  the  constitutional  prohibition. 

There  are  other  cases  which  aid  more  dii*ectly  in  being 
decisions  upon  acts  closely  resembling  the  provision  under 
consideration.  Thus  The  Sun  Mut.  Ins.  Co.  v.  The  Mayor^ 
<&c.  (4  Seld.,  241-52),  assumes  or  concedes  that  "  An  act  to 
enable  the  supervisors  of  the  city  and  county  of  New  York 
to  raise  money  by  tax,'^  is  local.  Sharp  v.  The  May  or y  die, 
(31  Barb.,  562),  and  Pullman  v.  The  Mayor^  c&c.  (54  Barb., 
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169),  do  the  same.  There  are  still  other  eases  which  do,  to 
greater  or  less  extent,  propose  a  rule  or  definition  of  what  isj 
or  is  not,  a  local  bill.  Tims,  Williams  v.  The  People,  above 
cited,  speakin/a^  of  an  act  entitled  *'  An  act  in  relation  to 
police  and  courts  in  the  city  of  New  York,"  which,  among 
other  provisions,  provided  that  a  larceny  from  the  person  of 
another,  of  property  less  in  value  tlian  twenty-five  dollars, 
might  be  punished  as  for  grand  larceny,  says :  "  It  has  no 
doubt  features  which  savor  of  locality,  for  it  punishes  a  well 
known  common  law  offence  more  severely,  if  committed 
under  peculiar  circumstances,  within  the  limits  of  that  city 
than  if  committed  elsewhere.  But  it  prescribes  the  rule  of 
conduct  for  all  persons,  whether  resident  of  the  city  or  of  any 
other  part  of  the  State,  and  its  increased  penalties  ai^ 
intended  to  protect  residents  of  other  localities  equally  with 
inhabitants  of  the  city,  etc.,  etc.  I  cannot  think  that  a 
statute,  having  such  consequences,  is  to  be  classed  with  spe- 
cial provisions  making  appropriations  for  particular  roads, 
public  buildings  or  the  like,  situated  in  particular  local 
divisions." 

The  People  v.  McConviUe  (35  N.  Y.,  449-51)  adopts  that  in 
Burrill's  Law  Dictionary,  and  defines  the  word  local  as  "  relat- 
ing to  place,  belonging  or  confined  to  a  particular  place,  distin- 
guished from  ^eneral,  personal  or  transitory ;"  and  pronounces 
local,  the  act  then  under  consideration,  for  that  "  it  has  no 
force,  beyond  a  particular  city  or  county,  and  is  therefore 
confined  to  a  particular  locality."  It  cannot  be  said,  that  an 
act  having  force  only  in  one  county  is  local,  but  that  an  act 
having  force  in  two  counties  is  general.  For  the  territory 
circumscribed  by  the  boundary  lines  of  two  adjoining  coun- 
ties, is  as  much  a  particular  locality  as  that  within  the  lines 
of  one  county.  The  former  is  just  as  much  marked  off  irorsx 
the  rest  of  the  State,  by  the  provisions  of  an  act  relating  to 
it  alone,  as  is  the  latter.  In  re  De  Yaucene  (31  How.  Pr. 
R.,  289),  while  conceding  that  a  law,  applying  in  its  prac- 
tical operation  to  a  limited  district  of  the  State,  is  local, 
maintains,  that,  if  the  law  relates  to  a  subject  affecting  the 
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general  welfare  and  interest  of  the  whole  State,  and  not  of 
that  district  alone,  it  will  be  general.  But  the  provision  of 
law  under  consideration  in  this  case,  not  only  in  its  practical 
operation  applies  to  a  limited  district  of  the  State,  but  the 
subject  of  it,  to  wit,  the  raising  of  money  by  the  taxation  of 
the  property  of  that  district,  affects  the  welfare  and  interest 
of  that  district  alone.  The  People  v.  (yBrieji  (38  N.  Y., 
198),  makes  a  distinction  between  local  and  general  acts, 
holding  that  the  former  are  confined  to  the  persons  and  pro- 
perty  of  a  specific  locality,  while  the  latter  embraces  either 
the  persons  or  the  property  of  the  people  of  the  State  gene- 
rally, or  of  some  class  of  persons  or  species  of  property,  not 
limiting  the  operation  to  ariy  particular  locality  less  than  the 
wliole. 

Burnham  v.  Acton  (35  How.  Pr.  R.,  48)  discusses  an 
act  relating  to  the  board  of  health  of  the  metropolitan  dis 
tricts,  and  holds  it  is  not  local,  because  in  its  large  and 
general  powers  all  the  people  of  the  State  are  interested  ;  to 
its  provisions  all  the  people  of  the  State  are  amenable ;  and 
by  its  penalties,  they  may  all  be  reached. 

The  People  ex  reh  t.  Alleuj  Comptroller,  decided  in  the 
Court  of  Appeals  (3  Hand,  278),  the  meaning  of  the  word 
local,  as  it  is  used  in  section  nine  article  one,  of  the  State 
Constitution  above  quoted,  being  under  consideration,  says : 
^^  An  appropriation  of  money  by  the  legislature,  must  gene- 
rally be  regarded  as  for  a  local  purpose,  where  the  money  is  to 
be  expended  in  a  particular  locality,  and  the  people  of  that 
locality  are  to  be  directly  and  mainly  benefited,  notwith- 
standing the  public  are  incidentally  and  remotely  benefited 
also.^ 

In  the  case  before  us,  the  subject  of  the  law  is,  that  money 
is  to  be  raised  from  a  pailicular  locality,  and  the  people  of 
that  locality  are  to  be,  by  its  raising,  directly  and  mainly 
affected,  while  the  public  are,  in  the  use  of  the  bridge,  to  be 
benefited.  If,  in  the  former  case,  the  purpose  of  the  appro- 
priation is  local,  in  the  latter  the  subject  of  the  law  is 
local. 
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Clark  V.  3Tl<j  City  of  JanesviUe  (10  Wis.,  136, 179)  holds 
that  the  word  general,  when  applied  to  a  law,  is  sometimes 
used  as  contra-distinguished  from  local,  and  that  then  it  would 
mean,  operating  over  the  whole  temtory  of  the  State,  instead 
of  in  a  particular  locality. 

It  must  be  held,  then,  from  the  authorities  also,  that  an  act 
is  local  within  the  meaning  of  the  Constitution,  which  in  its 
subjects  relates  but  to  a  portion  of  the  people  of  the  State, 
or  to  their  property ;  and  may  not,  either  in  its  subject,  opera- 
tion, or  immediate  and  necessary  results,  affect  the  people  of 
the  State,  or  their  property  in  general. 

The  provision  of  law  under  consideration,  is  such  an  one. 
It  is,  therefore,  obnoxious  to  the  prohibition  contained  in  the 
sixteenth  section  of  the  third  article  of  the  Constitution, 

The  counsel  for  the  respondent  cites  us  to  Pierce  v.  KimbcM 
(9  Greenleaf,  Maine,  54).  But  looking  into  the  case,  it  will 
be  seen,  that  it  is  not  counter  to  tlie  views  herein  expressed. 
For  the  decision  goes  substantially  upon  the  ground  taken  in 
The  People  v.  Williams^  in  De  Vaticene  in  re^  and  in  Barrir 
hoin  v.  Acton  above  cited,  and  the  same  is  to  be  said  of 
Bumhcmi  v.  Webster  (5  Mass.,  266),  also  cited  by  the  counsel 
for  the  respondents. 

But  it  is  claimed,  that  if  it  is  held  that  this  provision  of - 
law  is  local,  yet  the  constitutionality  of  the  law  is  preserved 
because  the  subject  of  the  enactment  is  expressed  in  the  title. 
That  title  is,  ^^  An  act  making  appropriations  for  certain 
expenses  of  government,  and  for  supplying  deficiencies  in 
former  appropriations."  It  is  said  in  argument,  that  the  con- 
structing of  this  bridge  was  a  certain  expense  of  government, 
and  the  directing  of  the  assessment  of  a  tax  upon  the  taxa- 
ble property  of  Chautauqua  county  to  aid  in  constructing  it, 
was  an  appropriation  for  a  certain  expense  of  government, 
and  so  the  subject  of  the  enactment  was  expressed  in  its  title. 
It  is  true,  that  there  is  a  government  of  the  county  of  Chau- 
tauqua, and  that  it  has  certain  expenses ;  but  it  is  either  that 
government,  which  is  over  it  in  common  with  all  the  other 
countiee  of  the  State,  which  makes  its  laws  at  the  State  capi« 
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tal,  or  it  is  that  local,  domestic  government  which  has  its  seat 
and  exercises  its  powers,  and  enactsits  laws  within  the  county 
lines.  It  would  be  absurd  to  suggest,  that  hearing  of  this 
bill  by  its  title,  as  pending  in  the  legislature  at  the  State 
capital,  it  would  for  a  moment  be  supposed,  that  it  was  the 
offspring  of  that  local  goyemment.  And  referring  it  then 
for  its  parentage  to  the  government  of  the  State,  its  title  is 
naturally  taken  as  expressive  of  the  expenses  of  the  State 
government,  and  of  a  purpose  to  appropriate  money  from  the 
State  treasury  for  those  expenses,  certainly  not  as  expressing 
the  purpose  of  raising  money  to  meet  an  expense  of  that 
local  government  for  the  construction  of  a  bridge,  by  an 
assessment  of  the  taxable  property  of  the  counties  of  Erie  and 
Chautauqua.  It  seems  clear  to  us,  that  the  subject  of  tliis 
provision  is  not  expressed  in  the  title  of  the  act,  and  that  it 
is  in  conflict  with  the  Constitution  in  this  respect. 

We  are  also  of  opinion  that  it  conflicts  with  the  Constitu- 
tion, in  tliat  it 'embraces  more  than  one  subject.  Though 
this  provision  should  be  found  to  be  the  only  one  in  the  act, 
private  or  local  in  its  subject,  it  must  be  conceded,  that  there 
is  another  subject  in  it,  and  though  that  be  general  or  public, 
and  thus  itself  be  valid,  by  its  presence,  it  aids  not  this  which 
is  local,  in  a  violation  of  the  Constitution.  It  cannot  be 
maintained,  that  this  particular  provision  can  be  torn  from 
the  act  as  a  whole,  and  be  treated  of  by  itself.  The 
bill  which  passed  the  legislature  was  the  whole  bill,  com- 
prising this  and  all  subjects  which  may  be  found  in  it. 
As  to  this  provision,  it  is  a  local  bill.  But  the  bill  has  in  it 
more  than  one  subject.  It  has  the  local  subject  and  many 
general  subjects.  Hence,  taken  in  its  aspect  as  a  local  bill,  it 
conflicts  with  the  organic  law.  Any  other  view  would  tend 
to  thwart  the  purpose  of  the  Constitution.  That  purpose  is, 
that  every  bill  on  a  private  or  local  subject,  shall  stand  alone, 
and  ask  for  legislative  favor  on  its  own  merits.  It  is  as 
faulty  and  as  much  counter  to  the  design,  to  be  convdyed  by 
a  general  or  public  subject,  as  to  join  with  other  subjects, 
private  or  local,  and  together  obtain  success.    If  one  private 
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or  local  provision  in  a  bill,  treating  also  of  subjects  general 
or  public,  may  be  detached  from  them  in  consideration,  and 
if  the  title  of  the  bill,  being  found  to  express  its  subject,  the 
provision  may  be  pronounced  valid ;  why  may  not  many  provi- 
sions on  subjects  of  private  or  local  legislation,  in  a  bill  treat- 
ing also  of  subjects  general  or  public,  be  taken  each  by  itself  in 
turn,  and  the  title  of  the  bill  being  found  to  express  its  sub« 
ject,  all  in  turn  be  held  valid  ?  Thus  would  the  Constitution 
be  effectually  frustrated.  The  tnie  view  is,  that  such  a  bill 
is  general,  and  it  is  local.  Being  local  and  embracing  more 
than  one  subject,  it  is,  therefore,  as  to  the  private  or  local 
subject,  void. 

For  the  reason  that  this  part  of  the  act  is  local,  that 
the  act  embraces  more  than  one  subject,  and  that  the  subject 
of  this  provision  is  not  expressed  in  the  title  of  the  act,  we 
think  that  the  provision  under  consideration  is  unconstitu- 
tional and  void. 

The  order  appealed  from  should  be  reversed,  with  costs  to 
the  appellants. 

AU  the  judges  concurring,  order  reversed. 


Edwaed  0.  Walsh,  Executor  of  Maby  Flinn,  Ecspondent, 

V.  Millie  Powers,  Appellant. 

Where  an  infant  purchases  lands  and  subsequently,  before  his  majority, 
sells  the  land,  his  retention  of  the  proceeds  of  such  sale  after  he  comes 
of  age,  is  not  such  an  affirmance  of  his  contract,  as  to  render  valid 
against  him  an  obligation  given  by  him  as  a  consideration  for  the 
land. 

Accordmgly,  where  an  infant  buys  land  subject  to  a  mortgage  thereon, 
which,  in  and  by  the  deed,  she  covenants  to  pay  as  a  part  of  the  consi- 
deration of  the  conveyance,  and  subsequently,  but  before  she  comes  of  age, 
she  conveys  the  land  to  another  (for  a  lai^r  price),  and  retains  and 
enjoys  the  proceeds  of  such  sale  for  several  ^ears  after  she  attains  her 
majority, — Hddy  she  nevertheless  is  not  liable  on  her  covenant  to  pay  the 
mortgage. 
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Her  appearance  in  a  suit  to  foreclose  the  mortgage,  as  a  party  defendant, 
and  a  judgment  of  foreclosure  against  her  in  that  suit,  ate  no  bar  to  her 
setting  up  her  infancy  as  a  defence  in  an  action  against  her  by  her 
grantor  to  recover  the  amount  of  a  judgment  against  him  for  the  defici- 
ency, which  he  had  been  obliged  to  pay. 

Omissions  and  defects  in  a  finding  may  be  supplied  by  inferences  in  the 
api)ellate  court  in  support  of  a  judgment,  but  not  the  entire  want  of  a 
finding,  especially  in  the  absence  of  evidence  of  the  necessary  facts  in  the 
case. 

(Argued  October  18th,  1870;  decided  October  18th,  1870.) 

Appeal  from  the  judgment  of  the  General  Term  in  the 
second  judicial  district  aflSrming  a  judgment  for  the  plaintiff* 
ordered  on  a  trial  by  the  judge  without  a  jury. 

On  the  20th  of  February,  1855,  one  Edward  A.  Walsh 
was  the  owner  of  a  piece  of  real  estate  in  the  city  of  New 
York.  On  or  about  that  day  he  gave  a  bond  and  mortgage 
upon  it  to  one  Whitehead  to  secure  the  payment  of  $3,596. 

On  the  20th  of  June,  1856,  Walsh  conveyed  the  property 
to  the  defendant  for  the  consideration  of  $9,300 ;  the  defend- 
ant  in  the  deed  of  conveyance  assumed  and  agreed  to  pay 
the  mortgage.  At  the  time  the  defendant  took  such  convey- 
ance from  Walsh,  she  was  but  nineteen  or  twenty  years  of 
age.  On  the  21st  of  January,  1857,  the  defendant  conveyed 
such  property  to  one  Brouwer  for  the  consideration  of 
$12,000;  Brouwer  also  agreed  to  pay  this  mortgage. 

On  the  Yth  day  of  June,  1860,  Whitehead  commenced  an 
action  in  the  Supreme  Court  to  foreclose  the  mortgage,  and 
made  the  defendant  a  party  by  serving  her  with  a  summons, 
and  complaint,  and  notice  of  the  object  of  th6  action. 

The  defendant  appeared  in  that  action  by  her  attorney,  and 
a  judgment  of  foreclosure  was  entered  therein  on  the  20th  of 
July,  1860.  The  property  was  sold  under  such  foreclosure, 
and  on  the  10th  of  September,  1860,  a  judgment  was  entered 
against  Walsh  for  $1,504.04  deficiency. 

On  the  19th  of  December,  1866,  Walsh  paid  this  judg- 
ment for  •  deficiency,  and  assigned  his  claim  against  the 
defendant  to  the  plaintiff  ^s  testatrix,  who  commenced  this 
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action  on  the  covenant  in  the  deed  from  Walsh  to  the  defend- 
ant 

During  all  these  transactions,  the  defendant  was  and  still 
is  a  married  woman.  She  is  now  the  owner  of  several 
pieces  of  real  estate  in  her  own  right,  and  has  a  separate 
estate.  It  does  not  appear  that  she  had  a  separate  estate  at 
the  time  of  conveyance  to  her. 

The  canse  was  tried  by  the  court  without  a  jury,  and  a 
judgment  rendered  for  the  plaintiff  against  the  defendant, 
charging  her  separate  estate  with  the  amount  of  the  judg- 
ment for  deficiency.  The  judge  found  that  the  defendant 
was  about  nineteen  or  twenty  years  of  age  when  she  bought, 
but  did  not  find  whether  she  was  of  age  when  she  sold  to 
Brouwer.  He  did  find,  "  that  she  retained  the  estate  conveyed 
to  her,  and  all  benefits  and  proceeds  thereof 

The  defendant  claimed  that  the  plaintiff  was  not  entitled 
to  recover  on  the  following  grounds : 

1st.  Because  at  the  time  of  this  transaction  the  defendant 
was  a  married  woman. 

2d.  Because  at  the  time  she  took  this  deed,  and  entered 
into  the  covenant  upon  which  this  action  was  brought,  and 
at  the  time  she  sold  the  property,  she  was  an  infant  under 
the  age  of  twenty-one  years. 

On  appeal  to  the  General  Term,  the  judgment  was  affirmed, 
Mr.  Justice  Lott  dissenting  from  the  majority  of  the  court 
on  the  question  of  the  ratification  of  the  contract  in  question. 

Ira  D.  Warren^  for  the  appellant,  upon  the  points  dis- 
cussed by  the  court,  cited  Voerhees  v.  Voorhees  (24  Barb., 
150) ;  Urban  v.  Grimes  (2  Grant's  Cases,  96) ;  Bigelow  v. 
Gravins  (2  Hill,  120) ;  Goodsell  v.  Meyet^s  (3  Wend.,  479) ; 
MiUard  v.  Hewett  (19  Wend.,  301) ;  Everson  v.  Carpenter 
(17  Wend.,  422);  Wakeman  v.  Sherman  (5  Seld.,  91); 
Chandler  v.  Glover  (32  Penn.  St.  R.,  509) ;  Hodges  v.  Hunt 
(22  Barb.,  150) ;  Tucker  v.  Mordand  (10  Peters,  88) ;  WaU 
kins  V.  Stevens  (4  Barb.,  175) ;  Smith  v.  Mayo  (9  Mass.,  62) ; 
AcTdey  v.  Dygert  (33  Barb.,  177) ;  Proctor  v.  Sea7*s  (4  Allen, 
95) ;  2  Kent,  9th  ed.,  p.  264,  note  3  and  cases. 
Hand— Vol.  IV-  4 
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Sarmid  Hand^  for  the  respondent,  upon  the  same  points, 
cited  Henry  v.  Root  (33  N.  Y.,  543) ;  Lynd  v.  Bxidd  (2 
Paige,  191) ;  Kitchen  v.  Lee  (11  Paige,  107) ;  Wood  v.  Gob- 
ling  (1  N.  Y.  ]>g.  Obs.,  74) ;  Loch  v.  SmUh  (41  N.  H.,  346) ; 
Kline  v.  Beele  (6  Conn.,  494,  and  cases  there  cited) ;  Holmes 
V.  Blogg  (8  Taunt.,  35) ;  Hastings  v.  DoUarhide  (24  Cal., 
195) ;  Badger  v.  Phinney  (15  Mass.,  359) ;  Bartholomew  v. 
Finnemore  (17  Barb.,  428) ;  McConnick  v.  Leggett  (8  Jones, 
Law,  425);  Pursley  v.  JK^y*  (17  Iowa,  311);  Boody  v. 
McKenney  (10  Shep.,  524);  Bryden  v.  Bryden  (9  Mete., 
519). 

Allen,  J.  The  infancy  of  the  defendant  at  the  time  of 
the  alleged  undertaking  upon  which  the  action  is  based, 
appears  by  the  record  as  found  by  the  judge  at  the  trial  upon 
the  evidence.  The  obligation  was  therefore  voidable  at  her 
option,  and  the  action  cannot  be  maintained  unless  ratified 
and  affirmed  after  she  attained  her  majority ;  and  the  onus  of 
showing  such  ratification  was  upon  the  plaintiff.  A  continue 
ance_jn^j]>osse6sion  of  the  premises,  the  conveyance  of  which 
constituted  the  consideration  of  her  contract,  and  a  sale  of 
the  same  by  her  after  slie  became  of  age,  would  have  been 
an  affirmance  of  the  Jransaction  by  which  she  acquired  tlie^ 
title,  and  entitled  the  plaintiff  to  recover  in  the  action. 
{Lynde  v.  Buddy  2  Paige,  191 ;  Henry  v.  Booty  33  N.  Y., 
526 ;  Bryden  v.  Bryden^  9  Met.,  519.) 

So,  too,  the  retention  of  the  property,  and  an  omission  to 
disaffirm  within  a  reasonable  time  after  arriving  at  the  age 
of  twenty-one  years,  would  have  operated  as  an  affirmance  of 
the  contract,  and  been  an  answer  to  the  defence  of  infancy. 
{Kline  V.  BeebCy  6  Conn.,  494 ;  Cecil  v.  Salisbury y  2  Vernon, 
324.)  An  infant  will  not  be  permitted  to  retain  property 
purchased  by  h^r,  and  at  the  same  time  repudiate  the  con- 
tract of  purchase.  {Kitchen  v.  LeCy  11  Paige,  107.)  But  in 
this  case,  although  the  fact  of  infancy  at  the  time  of  the 
alleged  contract  is  expressly  found,  which  entitled  the  defend- 
ant to  a  judgment,  unless  by  some  act,  after  she  became  of 
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age,  she  had  ratified  and  affirmed  the  contract,  no  such  act 
is  found.  The  affirmance  of  the  contract,  as  suggested,  was 
a  fact  to  be  proved  by  the  plaintifi^,  and  to  be  affirmatively 
found  by  the  judge,  to  avoid  the  defence  of  infancy  clearly 
established.  While  every  intendment  will  be  in  support  of  a 
judgment,  and  nothing  will  be  taken  by  inference  against  it 
upon  appeal,  this  court  cannot  infer  or  assume  the  exist- 
ence of  a  fact  lying  at  the  foundation  of  the  action,  in  the 
absence  of  any  finding  upon  the  subject,  or  evidence  warrant- 
ing such  a  finding.  Omissions  and  defects  in  a  finding  may 
be  supplied  by  inference,  but  not  the  entire  want  of  finding, 
in  the  absence  of  evidence  of  the  necessary  fact  appearing  in 
the  case.  This  defence  of  infancy  is  established  by  the  deci- 
sion and  findings  of  the  judge,  with  no  fact  in  avoidance  of  it. 
It  is  true  that  the  judge,  as  "  a  conclusion  of  law,  finds  that 
the  acts  of  the  defendant,  after  reaching  the  age  of  twenty- 
one  years,  were  a  ratification  of  tlie  obligation,"  etc.  But 
he  does  not  find  any  act  to  have  been  performed  by  her  after 
that  period,  except  the  appearance  by  an  attorney  in  the 
action  to  foreclose  the  mortgage ;  nor  does  he  find  that  by 
her  acts  she  ratified  the  contract  after  becoming  of  age,  even 
if  such  finding,  without  specifying  the  particular  acts  relied 
upon,  would  have  been  sufficient ;  and  neither  the  evidence 
Ivor  the  findings  and  statements  of  the  judge  show  that  the 
defendant  had  attained  her  majority  at  the  time  of  the  sale 
of  the  premises  by  her.  Indeed,  the  inference  from  the  case 
is  rather  adverse  to  such  a  conclusion.  A  possession  or  reten- 
tion of  the  fruits  of  her  sale  after  she  became  twenty-one 
years  of  age,  if  such  fact  was  clearly  established,  was  not  an 
act  in  affirmance  of  the  contract  with  the  plaintiff* 's  testator. 
It  was  not  the  exercise  of  any  control  over  the  property  con- 
veyed. A  tender  of  payment  by  her  to  her  grantor,  or  his 
representatives,  of  the  moneys  received  by  her,  would  not 
have  been  a  disaffirmance  of  the  contract. 

The  appearance  in  the  foreclosure  suit  was  not  an  act  tend- 
ing to  ratify  her  obligation.  She  was  not  called  upon  to 
interpose  the  defence  of  infancy  in  that  action.    It  would 
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have  been  unavailing  for  any  purpose.  The  question  could 
not  have  been  tried,  and  was  not  material  to  any  issue  that 
could  have  been  formed  there. 

The  judgment  must  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

All  the  judges  concurring,  judgment  reversed  and  new 
trial  ordered. 


The  People,  Plaintiff  in  Error,  v,  Majitin  Allex,  Defend 

ant  in  Error. 

Upon  a  criminal  trial,  after  the  prisoner  has  pleaded  "  not  guilty,"  it  is  within 
the  discretion  of  the  court  to  permit  him  to  interpose  a  special  plea,  setting 
up  defects  in  the  organization  of  the  grand  Jury  which  found  the  indict- 
ment, and  a  refusal  to  allow  the  plea  cannot  be  alleged  as  error. 

A  motion  in  arrest  of  judgment,  after  verdict,  can  only  be  properly  based 
upon  error  appearing  upon  the  face  of  the  record,  and  which,  after  judg- 
ment, may  be  reviewed  upon  writ  of  error.  It  cannot  be  grounded  "upon 
any  defect  in  evidence  or  improper  conduct  on  the  trial.  The  decision  of  the 
court  upon  such  motion,  even  if  erroneous,  is,  itself,  no  ground  of  error,  for 
the  same  objection  can  be  raised  upon  writ  of  error,  and  after  judgment, 
the  remedy  by  motion  in  arrest  is  gone,  and  the  case  is  to  be  determined 
by  the  record,  as  if  no  such  motion  had  been  made. 

The  ruling  of  the  court  upon  motion  in  arrest  is  not  the  subject  of  excep- 
tion, as*,  in  criminal  cases,  only  exceptions  during  the  trial  are  allowed. 

Where  the  juror  is  challenged  to  the  favor,  although  the  facts  proved 
before  the  triers,  would  be  ground  for  challenge  for  principal  causey 
yet  the  question  of  competency  belongs  exclusively  to  the  triers, 
and  the  court  cannot  be  called  upon  to  rule,  as  matter  of  law,  that  the 
juror,  upon  the  facts  proved,  is  incompetent 

An  opinion  formed  as  to  the  general  character  of  the  prisoner  does  not  per 
se  disqualify  a  juror.    Andrews,  J. 

(Argued  October  12th,  1870;  decided  October  2oth,  1870.) 

Errob  to  the  General  Term  of  the  Supreme  Court  in  the 
first  judicial  department,  to  bring  up  for  review  the  reversal 
by  that  court  of  a  conviction  (on  the  27th  of  November,  1869) 
of  the  defendant  in  error,  of  grand  latceny,  in  the  court  of 
General  Sessions  for  the  city  and  county  of  New  York,  Bed- 
ford, city  judge,  presiding. 
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The  charge  was  for  stealing  money  from  the  pockets  of  one 
Smith,  while  the  latter  was  iu  bed  with  two  women  of  the 
town,  at  a  house  in  Howard  street.  New  York. 

The  money  was  taken  by  some  one  entering  the  room, 
while  he  was  in  bed  with  the  two  women. 

The  pocket-book  and  money  were  carried  inside  the  vest ; 
the  pocket-book  and  money  were  there,  when  he  met  the  girls. 

A  part  of  the  money  lost  was  fonnd  on  the  prisoner. 

The  prisoner  was  arrested  in  a  room  adjoining  the  one 
where  the  robbery  was  committed,  and  the  sum  of  $380  was 
found  on  him,  of  which  a  part  was  identified  as  complainant's. 

There  was  a  door  opening  from  the  room  where  defendant 
was  arrested  to  the  room  where  the  larceny  was  committed, 
and  also  a  hole  through  the  partition  which  came  to  the  top 
of  the  lounge,  so  that  the  room  where  tiie  prosecutor  was, 
when  lighted,  could  be  §een  in  every  part. 

The  defendant  in  error  was  indicted  at  an  Oyer  and  Ter- 
miner held  on  the  first  Monday  of  October,  1869.  The  indict- 
ment was  sent  to  the  General  Sessions,  where  on  the  9th  of 
November,  1869,  the  prisoner  was  arraigned  and  pleaded  not 
guilty.  He  was  put  upon  his  trial  on  the  26th  of  November, 
1869. 

While  impanneling  the  jury,  one  McDowell  was  called  as  a 
juror,  and  was  challenged  to  the  favor  by  the  prisoner ; 
McDowell  stated  before  the  triers  that  he  had  formed  an 
opinion  as  to  the  character  of  the  prisoner,  that  he  had  heard 
something  which  biassed  him  as  to  his  character;  that  his 
general  opinion  was  that  prisoner's  character  was  bad. 

The  prisoner's  counsel  thereupon  asked  the  court  to  charge 
the  ti-iers,  as  a  matter  of  law,  that  the  witness  having  stated 
that  he  had  formed  a  bad  opinion  of  the  prisoner's  general 
character,  he  is  incompetent  as  a  juror.  The  court  declined 
so  to  charge,  and  the  defendant's  counsel  excepted.  The  triers 
found  McDowell  indifierent,  and  he  was  sworn  and  served  as 
a  juror. 
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Before  the  jury  were  sworn,  the  prisoners  counsel  appKed 
to  the  court  to  permit  the  prisoner  to  interpose  "  a  special 
plea,  that  the  grand  jury  by  whom  the  indictment  was  found 
in  the  Court  of  Oyer  and  Terminer  presided  over  by  Mr. 
Justice  Ingraham,  and  convened  on  the  first  Monday  of 
October,  1869,  was  an  illegally  constituted  grand  jury  and 
tribunal,  as,  at  the  time  the  grand  jury  preferred  and  found 
the  indictment,  a  grand  jury  previously  duly  impanneled 
according  to  the  law  and  the  statute  in  such  case  made  and 
provided  was  then  in  session  at  the  Court  of  Oyer  and  Term- 
iner then  in  session,  presided  over  by  Mr.  Justice  Cardozo." 

The  plea  was  overruled  on  the  ground  it  was  too  late,  the 
prisoner  already  having  pleaded  not  guilty.  Exception  was 
taken  to  the  ruling. 

At  the  close  of  the  trial,  and  after  the  jury  had  brought  in 
a  verdict  of  guilty,  and  the  prisoner  was  brought  up  for  sen- 
tence, he  made  a  motion  in  arrest  of  judgment,  stating  as 
ground  thereof,  the  facts  as  to  the  grand  jury  set  up  in  his 
special  plea.  The  motion  was  denied  and  exception  taken. 
All  these  exceptions  appeared  in  the  bill  of  exceptions. 

The  General  Term  granted  a  new  trial  on  the  ground  of 
error,  as  to  the  juror,  McDowell.    (iNORAnAM,  J.,  dissenting.) 

Samiiel  B,  Garvin  (district  attorney),  for  the  plaintiff  in 
error,  on  the  question  of  challenge  to  the  favor,  cited  Smith 
V.  Floyd  (2  Park.,  663) ;  22  K  T.,  151 ;  21  K  Y.,  134 ;  2 
Abb.,  368 ;  18  Barb.,  522  ;  2  Barb.,  216 ;  4  Den.,  935.  That 
the  special  plea  was  too  late,  the  plea  of  not  guilty  having 
already  been  made,  he  cited  1  Colby's  Cr.  Law,  285  ;  McMil- 
lan V.  State  (8  Sme.  &  Mar.,  587) ;  People  v.  Benjamin  (2 
Park.,  201) ;  People  v.  Origin  (2  Barb.,  427).  There  was  no 
proof  of  the  truth  of  the  special  plea  by  aflSdavit  or  other- 
wise.   (1  Colby's  Cr.  Law,  271 ;  2  E.  S.,  731,  §  75.) 

William  F,  Howe^  for  the  defendant  in  error,  cited,  on  the 
question  of  challenge.  People  v.  Bodine  (1  Den.,  308) ; 
Freeman  v.  People  (4  Den.,  9).    That  there  could  not  be  two 
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gi'and  juries  sitting  at  the  same  time  for  the  same  county, 
attending  courts  of  the  same  jurisdiction,  he  cited  Dalton,  C, 
185 ;  Bums,  Tit.  Sessions ;  Lambard,  Lib.  4,  C.  5 ;  Terms  de 
Ley.,  293;  Wood's  Inst.  Tit.  Oyer  and  Terminer;  Bums 
Inst.,  same  title ;  Jacob's  Law  Diet.,  same  title ;  20  N.  Y., 
544 ;  Hawk.,  P.  C,  East,  P.  C. ;  Bacon's  Ab.,  Titles,  "Juries," 
"Sessions,"  ."Gaol  Delivery,"  "Oyer  and  Terminer"  and 
"  Indictment." 

Andrews,  J.  Tlie  special  plea,  founded  upon  the  alleged 
illegal  organization  of  the  grand  jury,  which  found  the 
indictment,  was  overruled  by  the  court,  on  the  ground  that  it 
should  have  been  intei'posed  before  the  plea  to  the  merits. 

When  it  was  offered,  the  plea  of  not  guilty  had  been 
entered,  and  several  jurors  had  been  impaneled  and  sworn. 

The  prisoner  had  waived  his  right  to  take  advantage  by 
plea  of  the  alleged  defect,  and  the  refusal  of  the  court  to 
entertain  it  at  that  stage  of  the  proceedings  was  in  its  discre- 
tion, and  was  not  the  subject  of  exception.  (2  Hale,  155 ;  1 
Bishop's  Cr.  Pro.,  §  440 ;  1  Colby's  Cr.  Law,  285  ;  MoQuiUen 
State  V.  (8  Sme.  &  Mar.,  587.) 

After  verdict,  motion  in  arrest  of  judgment  was  made  on 
the  same  gi'ound  stated  in  the  special  plea,  and  the  particular 
facts  in  which  the  alleged  error  consisted,  were  stated  to  the 
court. 

The  court  denied  the  motion,  on  the  ground  that  this  ques- 
tion was  not  properly  before  it,  and  to  this  ruliiig  the  prisoner 
excepted. 

The  motion  in  arrest,  and  the  proceedings  upon  it,  are 
incorporated  in  the  bill  of  exceptions. 

It  does  not  appear,  however,  in  the  record,  how  the  grand 
jury  was  organized,  or  that  the  fact  alleged  as  error,  in 
respect  to  its  organization,  existed. 

The  only  suggestion  of  such  fact  is  found  in  the  special 
plea,  and  in  the  statement  of  the  counsel  for  the  prisoner  on 
the  motion  in  arrest. 
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The  court  neither  affirmed  or  denied  the  fact,  but  disposed 
of  the  motion,  without  considering  it. 

On  this  state  of  the  record,  the  question  in  respect  to  the 
grand  jury  is  not  before  us. 

A  motion  in  arrest  is  a  proceeding  in  behalf  of  a  prisoner, 
after  verdict  and  before  sentence,  and  designed  to  stay  sen- 
tence and  judgment,  for  error  appearing  on  the  face  of  the 
record. 

It  is  grounded  upon  the  same  objections  which  will  support  a 
writ  of  error,  and  no  defect  in  evidence  or  improper  conduct 
on  the  trial  can  be  urged  at  this  stage  of  the  proceedings. 

When,  however,  judgment  is  once  given,  the  writ  of  error 
is  the  only  remedy  for  error  of  record.  (Cro.  Jac,  404 ;  1 
Chitty's  Cr.  L.,  661,  Y47.) 

The  decision  of  the  court  upon  the  motion  in  arrest,  if 
erroneous,  is  not  of  itself  ground  of  error,  for  the  same  objec- 
tions can  be  raised  upon  the  writ  as  upon  motion  in  arrest, 
and  are  not  waived  by  the  omission  to  urge  them  before 
judgment.  After  judgment,  the  remedy  by  motion  in  arrest 
is  gone,  and  the  case  is  to  be  determined  by  the  record  as 
thourii  such  motion  had  not  been  made. 

Nor  is  the  decision  of  the  court  upon  the  motion  the  sub- 
ject of  exception.  The  statute  allowing  biUs  of  exception  in 
criminal  cases  applies  only  to  exceptions  taken  upon  the 
trial,  and  no  others  can  be  brought  into  the  record.  (2  Eev. 
St.,  §  29;  FreeTTian  v.  People^  4  Den.,  10;  Gardner  v. 
People^  6  Par.,  143.) 

The  prisoner  could  have  raised  the  question  as  to  the 
organization  of  the  grand  jury  by  plea  interposed  at  the  pro- 
per time,  or  upon  the  judgment  record,  where  by  certiorari, 
obtained  upon  allegation  in  diminution,  the  fact  constituting 
the  alleged  error  should  be  made  to  appear  therein.  (Can- 
cemi's  Case,  18  N.  T.,  128 ;  People  v.  McGuire,  2  Park., 
148.) 

The  juror,  McDowell,  on  being  called,  was  asked  if  he  had 
formed  an  opinion  as  to  the  guilt  or  innocence  of  the  accused. 
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and  he  replied  that  he  had  not.  He  was  then  challenged  by 
the  prisoner's  counsel  for  favor,  but  no  ground  of  challenge, 
except  in  general  terms  for  favor  was  stated. 

Upon  his  examination,  the  juror  testified  that  he  had 
formed  an  opinion  as  to  the  general  character  of  the  prisoner, 
and  on  being  asked  what  it  was,  replied,  "Well,  as  to  his 
character,  I  have  heard  something ;  I  am  biased." 

On  the  question  being  repeated,  he  replied,  "  My  general 
opinion  is  that  it  is  bad." 

The  counsel  for  the  prisoner  then  asked  the  court  to  charge 
the  triers  as  matter  of  law,  that  the  witness  having  stated 
that  he  had  foi*med  a  bad  opinion  of  the  prisoner's  general 
character,  was  incompetent  as  a  juror. 

The  court  refused,  and  the  counsel  for  the  prisoner  excepted. 

It  is  the  right  of  a  prisoner  to  be  tried  by  an  impartial 
jury,  and  the  juror  must  be  indifierent  both  as  to  the  person 
and  the  cause  to  be  tried.  {People  v.  Vermilyeaj  7  Cow., 
103  ;  People  v.  Freeman^  Den.,  9.) 

The  right  of  challenge  is  given  to  him,  so  that  it  may  be 
ascertained,  if  the  jurors  called  are  indiflTerent,  and  if  found 
not  to  be  so,  that  they  may  be  excluded. 

But  the  prisoner  must  be  governed  in  exercising  this  right 
by  the  settled  rules  of  proceeding. 

If  the  objection  he  makes  to  a  juror,  in  law  implies 
partiality  or  bias,  he  must  challenge  for  principal  cause,  and  in 
that  case,  the  court  determines  the  sufficiency  of  the  ground 
of  challenge  as  a  question  of  law,  and  whether  the  facts 
proved  support  it.  . 

If  the  challenge  is  to  the  polls  for  favor,  the  form  of  the 
challenge  imports  that  the  juror  is  not  in  law  disqualified ; 
and  if  the  prisoner  challenges  a  juror  for  favor,  altliough  the 
fact  proved  on  the  trial  of  the  challenge  should  have  been 
ground  for  challenge  for  principal  cause,  yet  the  determina- 
tion of  the  question  of  competency  belongs  in  such  case  to 
the  trier,  and  not  to  the  court.  {People  v.  Bodine^  swpra  ; 
People  V.  Freeman^  8up7*a.) 

It  was  not,  therefore,  the  right  of  the  prisoner  in  this  case 
Hand  —  Vol.  IV.  5 
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to  call  upon  the  court  to  rule,  as  matter  of  law,  that  the  juror, 
upon  the  fact  proved,  was  incompetent. 

The  prisoner,  by  his  own  act,  had  remitted  the  final  decision 
of  that  question,  as  one  of  fact,  to  the  triers. 

It  seems  to  be  settled  that  when  a  juror  has  formed  and 
expressed  an  opinion  as  to  the  guilt  or  innocence  of  the 
accused,  he  is  in  law  incompetent. 

But  we  think  that  the  mere  statement  of  a  juror  that  he 
has  formed  an  opinion  that  the  general  character  of  the  pri- 
soner is  bad,  will  not  sustain  a  challenge  for  principal  cause, 
and  that  such  an  opinion,  especially  where  the  grounds  of  it 
or  its  strength  or  general  character  are  not  disclosed,  does  not, 
per  sey  disqualify  liim.  {People  v.  Lohraan^  2  Bar.,  216 ; 
mme  case^  1  Com.,  879.) 

If  such  a  rule  was  established,  it  might  happen,  as  was  well 
said  by  Strong,  J.,  in  the  case  of  People  v.  Lohmauy  that 
notorious  criminals  could  not  be  tried  at  all. 

The  fact  stated  by  the  juror  was  to  be  considered  by  the 
trier,  and  his  competency  was  to  be  determined  by  them 
upon  all  the  facts,  having  in  view  the  cardinal  rule  that  a 
juror  should  "  stand  indifferent  as  he  stands  unsworn." 

There  was  no  error  in  the  proceedings  in  the  General  Ses- 
sions, and  the  judgment  of  the  General  Term  should  be 
reversed  and  that  of  the  Sessions  affirmed. 

All  the  judges  concurring,  judgment  reversed,  and  judg- 
ment of  sessions  affirmed. 
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Samuel  Freeman,  Appellant  v.  Julia  Ann  Freeman  et  al. 

Respondent. 

A  parol  promise  by  the  owner  of  land  to  "  give  "  it  to  another,  accomp- 
anied by  actual  delivery  of  the  possession  thereof  to  him,  w^ill  be  enforced 
in  equity  by  a  decree  for  specific  performance,  where  the  promisee, 
induced  by  such  promise,  has  made  substantial  improvements,  and  con- 
siderable expenditures  upon  the  premises  with  the  knowledge  of  the 
promissor. 
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Accordingly,  where  the  plaintiff  had  placed  his  son,  and  son's  wife  (the 
defendant^,  in  possession  of  a  lot  of  land,  telling  them  that  it  should  be 
theirs  as  long  as  they  lived,  and  that  *'  he  had  bought  the  place  for  a 
h(Hiie  for  them,  and  gave  it  to  them,"  and  they  had  thereupon  kept  poeses- 
sioUfpartially  cleared  the  land,  and  made  some  other  improrements  upon  it 
— El^  in  an  action  of  ejectment  brought  by  the  plaintiff,  these  &ctB 
being  set  up  by  the  defendants  as  a  ground  for  equitable  relief,  that  they 
were  entitled  to  a  decree  for  specific  performance  by  the  plaintiff  of  his 
promise  to  give  them  a  life  estate  in  the  land. 

The  real  ground  upon  which  equitable  Jurisdiction  is  exercised  in  such 
cases,  either  of  sale,  or  of  gift,  is  to  prevent  a  ihiud  being  practiced  upon 
the  parol  purchaser,  or  donee,  by  inducing  him  to  expend  his  m6ney  in 
improvements  upon  the  fkith  of  the  promise,  and  then  depriving  him  of 
the  benefit  of  such  expenditures,  and  securing  them  to  the  seller  or  donor. 
— Gbovee,  J. 

(Argued  October  13th,  1870 ;  decided  October  25th,  1870.) 

Appeal  from  an  order  of  the  General  Term  of  the  Supremo 
Court  in  the  sixth  judicial  district,  reversing  a  judgment  for 
the  plaintiff  entered  upon  the  report  of  a  referee,  and  order- 
ing a  new  trial. 

The  action  was  ejectment,  and  the  answer  set  up  a  claim 
for  specific  performance  of  a  contract  to  give  the  premises  in 
controversy. 

The  defendants  are  husband  and  wife,  and  the  defendant, 
James  W.  Freeman,  is  a  son  of  the  plaintiff,  Samuel  Freeman. 
Soon  after  their  marriage  they  moved  to  a  small  lot  in  the 
village  of  SmithviUe,  in  the  county  of  Chenango.  While 
residing  there,  and  in  February,  1860,  the  plaintiff  purchased 
a  place  for  them,  situate  in  the  town  of  Taylor,  in  the  county 
of  Cortland.  This  is  the  land  described  in  the  complaint.  The 
premises  contained  forty  acres  of  land,  then  all  woodland, 
except  about  six  acres.  The  defendants  went  into  the  pos- 
session of  the  premises  in  1860,  and  cleared  about  twenty 
acres  thereon,  built  an  addition  to  the  house,  fenced  the  land, 
and  made  other  improvements  on  the  premises  in  question, 
and  continued  to  occupy  the  same  till  April,  1866,  at  which 
time  James  W.  Freeman  left  his  wife,  Julia  Ann,  and  his 
fitmily  in  possession  of  the  premises,  and  went  to  reside  with 
his  &ther. 
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In  August,  1866,  this  action  was  commenced  by  the  plain- 
tiff to  recover  possession  of  the  premises,  Julia  Ann  being  in 
possession.  Before  the  commencement  of  the  suit,  the  plain- 
tiff had  served  notice  upon  her  to  quit.  James  "W.  Freeman 
did  not  defend  the  action.  The  action  was  tried  before  a 
referee  who  made  a  report  in  fevor  of  the  plaintiff.  He  found 
as  &cts,  that  the  plaintiff  himself  put  the  defendants  in  pos- 
session ;  that  before  doing  so,  he  told  them  that  the  premises 
should  be  theirs  as  long  as  they  lived,  and  that  he  afterwar|[ 
said  to  them  that  "  he  had  bought  the  place  for  a  home  for 
them  and  gave  it  to  them,"  and  that  the  improvements  were 
subsequently  made  by  them.  The  defendant,  Julia  A.  Free- 
man, appealed  to  the  General  Term  of  the  Supreme  Court, 
where  the  judgment  of  the  referee  was  reversed,  and  a  new 
trial  granted  (reported  51  Barb.,  306),  and  from  this  order 
granting  a  new  trial,  the  plaintiff  has  appealed  to  this  court. 

M.  M.  Waters^  for  the  appellant,  that  the  agreement  to 
give  is  not  one  of  the  agreements  within  the  meaning  of  the 
statute  (2  K.  S.,  135,  §  10),  as  in  a  gift  there  is  no  such  thing 
as  **  partial  performance  "  on  the  part  of  the  donee,  within 
the  meaning  of  that  term  as  used  in  courts  of  equity,  cited 
6  Barb.,  98 ;  6  Paige,  293 ;  Fentimany.  Smith  {4:  East.,  109) 
The  King  v.  InhabitanU  of  Homdon  (4  M.  &  Gr.,  562) 
Heiolins  v.  Shipman  (5  B.  &  C,  221) ;  Wood  v.  Leadheter 
(13  M.  &  W.,  838) ;  Byran  v.  Wh^il^  (8  B.  &  C,  288) 
Cocker  v.  Cooper  (1  Cr.  Mees.  &  R.,  418) ;  Bird  v.  IRggin 
son  (4  Nev.  &  Man.,  505) ;  Cook  v.  Steams  (11  Mass.,  536) 
Hayes  v.  Richardson  (1  Gill  &  Johns.,  336);  Prince  v 
Ciw^XlO  Conn.,  375);  Munford  v.  Whitney  (15  Wend.,  380) 
MiUerY.  Avburn  <k  Syracuse  R,  R.  Co.  (6  BQU,  61) ;  Broion 
V.  Woodworth  (5  Barb.,  551). 

That  chancery  will  never  decree  specific  performance  of  a 
mere  voluntary  agreement,  he  cited  Willard's  Equity  Juris- 
prudence, page  263;  Story  Eq.,  §§433,  706a,  750,  769,  706, 
706a,  793a,  983,  677,  987, 1040 ;  1  Cow.,  711 ;  4  John.  Ch., 
600 ;  Willard  on  Real  Estate,  544 ;  11  Pet.,  229. 


ISIO.]  Freeman  v.  Freeman.  37 


Opinion  of  the  Court,  per  Gboyer,  J. 


Miner  dk  Kem^  for  the  respondents,  cited  1  Binney,  378 ; 
2  Casey,  519 ;  6  Watts,  309 ;  Rugus  v.  Walker  (12  Penn. 
St,  174) ;  King  v.  Thompson  (9  Peters,  205) ;  24  Vermont, 
560;  3  Gill,  138;  3  Maryland  Ch.,  119;  4  Maryland,  311; 
6  Barbour,  106 ;  14  Johnson,  15,  36 ;  3  Sandf.  Ch.,  279, 284 ; 
4  Comst.,  410. 

Geoveb,  J.    As  the  order  of  the  General  Term  does  not 
show  that  it  was  based  upon  errors  of  fact,  it  must  be  assumed 
by  this  court  to  have  been  based  upon  errors  of  law  only. 
The  facts  must  be  assumed  to  have  been  correctly  found  by 
the  referee.     The  only  legal  questions  arise  upon  the  excep- 
tion taken  by  the  respondent  to  the  legal  conclusion  drawn  by 
the  referee  from  the  facts  found  by  him.     That  conclusion 
was,  that  although  the  plaintiff  gave  said  premises  to  the 
defendant,  yet  said  gift,  being  by  parol,  was  not  valid  and 
passed  no  title  either  legal  or  equitable  to  the  premises  set 
out  in  the  complaint,  and  therefore  he  ordered  judgment  for  the 
plaintiff  for  the  recovery  of  the  possession  thereof.    If  this 
legal  conclusion  from  the  facts  found  be  correct,  the  General 
Term  erred  in  reversing  the  judgment,  and  the  order  appealed 
from  must  be  reversed.    While  the  evidence  contained  in  the 
case  and  exceptions  cannot  be  looked  into  for  the  purpose  of 
finding  additional  facts,  as  a  ground  for  the  reversal  of  the 
judgment,  yet  it  may  be  for  the  purpose  of  determining  the 
meaning  of  the  findings  of  the  referee.   When  these  are  read, 
aided  by  this  light,  the  referee  finds  that  when  the  plaintiff 
purchased  the  lands  in  controversy,  being  about  forty  acres 
of  land,  wild,  with  the  exception  of  about  six  acres  which 
had  been  wholly  or  partially  cleared,  he  gave  it  to  the 
defendants.    That  is,  that  he  promised  to  give  it  to  them  for 
their  lives  and  the  life  of  the  survivor,  in  case  they  would 
move  to  and  reside   thereon,  and   that  in  pursuance  of 
such  promise,  the  defendants  moved  to  the  premises  and 
occupied  the  same  from  February,  1860,  to  the  time  of  the 
trial  of  the  action.    That  the  defendants  cleared  twelve  or 
fifteen  acres  of  the  land  and  fenced  the  same,  and  built  an 
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addition  to  the  house  upon  the  premises,  being  somewhat 
assisted  therein  by  the  plaintiff.  That  the  defendants  have 
paid  a  portion  of  the  taxes  assessed  upon  the  land.  I  have 
assumed  that  the  referee  by  the  words  "  gave  the  land  to  the 
defendants"  meant  to  be  understood,  that  he  promised  to  give 
it  to  them.  That  such  was  his  meaning  appears  from  the 
evidence,  as  there  was  no  evidence  of  any  attempt  at  the 
former,  while  the  proof  of  the  latter  was  ample.  The  ques- 
tion then  is,  whether  a  parol  promise  by  one  owning  lands 
to  give  the  same  to  another  will  be  enforced  in  equity,  when 
the  promissee  has  been  induced  by  the  promise  to  go  into 
possession,  and,  with  the  knowledge  of  the  promissor,  make 
comparatively  large  expenditures  in  permanent  improve- 
ments upon  the  land.  It  is,  and  must  be  conceded,  that  if  the 
promise  by  parol  was  to  sell  the  land  for  a  valuable  considera- 
tion to  be  paid  therefor  by  the  promissee,  such  promise  under 
this  precise  state  of  facts  would  be  enforced.  The  ground 
upon  which  this  equitable  jurisdiction  is  exercised,  altiiough 
sometimes  said  to  be  part  performance,  really  is  to  prevent  a 
raud  being  practiced  upon  the  parol  purchaser  by  the  seller, 
by  inducing  him  to  expend  his  money  upon  improvements 
upon  the  faith  of  the  contract,  and  then  deprive  him  of  tlie 
benefit  of  the  expenditure,  and  secure  it  to  the  seller  by  permit- 
ting the  latter  to  avoid  the  performance  of  his  contract  In 
the  case  supposed,  there  has  been  no  part  performance  of  the 
contract,  strictly  speaking,  except  the  taking  possession ;  no 
part  of  the  purchase-money  having  been  paid,  and  yet  the 
cases  are  numerous  where  perfonnance  of  such  contract  has 
been  decreed  in  equity,  where  possession  has  been  taken  under 
the  contract  and  large  expenditures  upon  permanent  improve- 
y  ments  made.  In  the  present  case,  possession  has  been  taken 
under  the  promise  and  the  expenditures  upon  improvements 
made,  yet  it  is  insisted  that  equity  will  not  enforce  the  prom- 
mise  for  the  reason  that  it  was  to  give,  instead  of  having  been 
to  sell  the  land  for  a  valuable  consideration.  Permitting  the 
promissor  to  avoid  performance  operates  as  a  fraud  as  much 
in  the  latter  as  in  the  former  case,  so  far  as  expenditures  upon 
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improvements  are  concerned.  The  comisel  for  the  appellant 
insists  that  there  has  been  no  part  performance  of  the  con- 
tract to  give  the  land.  The  answer  to  this  is,  that  possession 
has  been  taken,  and  valuable  improvements  made  upon  the 
faith  of  the  promise.  These  acts  constitute  part  performance 
by  the  respondents.  It  is  true  that  the  plaintiff  has  done 
nothing  by  way  of  performance  on  his  part.  It  is  not  neces- 
sary that  he  should.  Part  performance  by  the  party  seeking 
to  enforce  the  contract  is  sufficient.  It  is  further  insisted,  that 
an  executory  promise,  not  founded  upon  any  valuable  con- 
sideration, is  a  mere  nude  pact,  furnishing  no  grounds  for  an 
action  at  law,  and  that  performance  of  such  a  promise  will 
not  be  enforced  in  equity.  This  is  true  so  long  as  the  pro- 
mise has  no  consideration.  Anything  that  may  be  detri- 
mental to  the  promissee  or  beneficial  to  the  promissor  in  legal 
estimation  will  constitute  a  good  consideration  for  a  promise. 
Expenditures  made  upon  permanent  improvements  upon  land 
with  the  knowledge  of  the  owner,  induced  by  liis  promise, 
made  to  the  party  making  the  expenditure,  to  give  the  land 
to  such  party,  constitute  in  equity  a  consideration  for  the 
promise.  {Lobddl  v.  Lobdell^  33  How.,  347;  id.,  1,  32; 
Crosbie  v.  McDauL^  13  Vesey,  147 ;  Sh&phard  v.  Bivin^  9 
Qill,  32 ;  Parsons  on  Contract,  3  vol.,  p.  859.)  The  statute  of 
frauds  has  no  bearing  upon  the  case.  If  the  promise  reduced 
to  writing  could,  under  the  circumstances,  be  enforced  in 
equity,  it  may  be,  although  by  parol.  (2  Statutes  at  Large,  139, 
§  10.)  The  order  granting  a  new  trial  must  be  affirmed, 
and  judgment  final  upon  the  stipulation  rendered  against  the 
plaintiff. 

All  concurring.     Order  of  General  Term  affirmed  and 
judgment  for  defendant  ordered.  ./ 
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The  People    on    the    relation    of  Sabah   Ann  Baeboub, 
Respondent,  v.  Benjamin  Gates,  Appellant. 

The  authority  of  a  mother  to  give  a  valid  consent  to  the  binding  of  her 
minor  child  as  an  apprentice  or  servant,  where  the  father  is  dead,  or 
not  in  a  legal  capacity  to  givo  such  consent,  is  not  derived  from  the 
Revised  Statutes,  but  exbted  previous  to  their  enactment. 

Her  authority  was,  by  the  Revised  Statutes,  extended  to  cases  of  abandon- 
ment, or  neglect  to  provide  for  his  fkmily  by  the  father.  (3  R  S.,  154, 
§2.)  And  in  those  cases  only,  was  the  certificate  of  that  fstct  by  a  jus- 
tice of  the  peace  of  the  town,  indorsed  on  the  indentures,  requisite. 

Held,  accordingly,  that  where  the  father  was  dead,  no  certificate  of  the  Jus- 
tice was' necessary  to  render  valid  the  mother's  consent. 

The  peculiar  doctrines  and  practices  of  the  Shaker  communities  are  not 
recognized  by  the  courts  as,  per  m,  ground  for  taking  fi*om  them  the  cus- 
tody of  infants  bound  to  them  under  the  forms  of  law,  and  with  the 
consent  of  the  proper  authorities. 

The  act  of  Congress,  known  as  the  internal  revenue  act,  so  far  as  it  pre- 
scribes a  rule  of  evidence,  as  to  documents  wanting  a  proper  revenue 
stamp,  is  operative  only  in  the  federal  courts,  and  has  no  application  to 
the  courts  of  a  State. 

(Argued  October  18th,  1870 ;  and  decided  October  25th,  1870.) 

Tras  is  an  appeal  from  an  order  made  by  the  General  Term 
of  the  third  judicial  district,  aflSrming  an  order  made  by  Mr. 
Justice  MiLLEB,  at  Special  Term,  discharging  an  apprentice 
on  habeas  corpus. 

On  the  8th  of  July,  1869,  Mr.  Justice  Miller,  on  the  peti- 
tion of  the  relator,  issued  a  habeas  corpus,  directed  to  the 
appellant,  requiring  him  to  produce  the  body  of  Marion  S. 
D.  Barbour  before  the  justice  on  the  16th  day  of  July  then 
instant.  The  appellant  produced  Marion  and  made  due 
return  to  the  writ,  which  was  answered  by  the  relator.  The 
matter  was  then  referred  to  a  referee  to  take  the  testimony, 
who  afterward  made  his  report. 

The  evidence  showed  that  before  May  9th,  1866,  the  rela- 
tor, with  her  two  children  Marion  and  Eliza,  aged  respectively 
six  and  four  years,  went  to  live  with  the  society  of  Shakers, 
at  Mt.  Lebanon  in  the  county  of  Columbia. 
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That  on  the  9th  day  of  May,  1866,  the  relator,  her  husband 
being  then  dead,  bound  her  children,  including  the  said 
Marion,  to  Benjamin  Gates,  one  of  the  two  trustees  of  the 
society.  Marion  remained  with  the  society  with  the  consent 
of  the  relator  until  the  21st  of  June,  1869,  when  tlie  latter 
left  them  and  reclaimed  the  custody  of  her  child,  which  was 
refused. 

Judge  Miller,  holding  Special  Term  at  his  chambers  on 
the  15th  of  November,  1869,  awarded  the  custody  of  Marion 
to  her  mother,  holding  the  indenture,  by  which  Marion 
was  bound,  invalid  as  to  her,  because  the  certificate  of  the 
death  of  the  father  of  Marion  was  made  by  a  justice  of  the 
town  of  Chatham,  and  not  by  a  justice  of  the  town  of  New 
Lebanon,  where  the  indenture  was  executed,  and  because 
such  certificate  was  not  indorsed  upon  that  paper,  but  anbther. 

The  facts  appearing  as  to  the  certificate  of  the  justice  of 
the  peace,  were  these :  The  relator  had  two  minor  children, 
Marion,  and  a  younger  one,  both  of  whom  were  bound  to 
the  defendant  at  the  same  time.  There  was  a  separate  inden- 
ture executed  for  each  child.  A  certificate  of  a  justice  of  the 
peace  of  the  town  of  Chatham,  certifying  to  the  death  of 
the  father,  was  indorsed  on  the  indenture  of  the  younger 
child.  No  certificate  was  indorsed  upon  Marion's  indenture. 
The  town  where  the  indentures  were  executed  was  not  Chat- 
ham, but  Lebanon. 

There  were  no  revenue  stamps  affixed  to  the  indenture  at 
the  time  of  execution. 

The  defendant  is  an  unmarried  man,  and  without  property. 

The  following  account  of  some  of  the  doctrines  of  the 
society  was  given  in  the  testimony  of  one  of  its  members 
taken  before  the  referee : 

The  elders  have  the  control  of  the  family,  under  the  super- 
vision of  the  ministry ;  the  supreme  head  is  the  ministry. 
There  is  no  such  thing  as  marriage  in  the  society. 

Q.  Is  there  any  other  authority  of  any  kind  and  nature 
that  you  regard  as  superior  to  the  orders  and  commands  of 
the  ministry  ?  A.  There  is  my  own  conscientious  knowledge 
Hand  —Vol.  IV.  6 
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of  right  and  wrong,  given  me  by  Almiglity  God ;  there  is  no 
other  rule  that  I  regard  superior  to  the  ministry  than  my 
own  conscience ;  I  appeal,  I  suppose,  to  the  same  authorities 
that  other  Christian  denominations  do  to  ascertain  the  will 
of  God. 

Q.  To  what  do  you  appeal  ?  A.  I  pray  to  God  and  Jesus 
Christ  for  the  same  things  that  other  Christians  do ;  have 
heard  Christians  of  other  denominations  pray ;  we  use  the 
Bible  as  otlier  Christians  do. 

Q.  Do  you  believe  in  any  other  revelation  except  that  con- 
tained in  the  Bible  ?  A.  Our  Bibles  are  bought  at  the  book 
stores  and  Bible  societies,  and  are  the  same  as  those  used  by 
other  Christians  so  far  as  I  know.  We  are  spiritualists  ;  to 
be  a  spiritualist  implies  that  one  believes  in  revelation  given 
by  spirits ;  that's  Worcester's  dictionary  definition ;  we  believe 
in  revelations  from  spirits,  and  that  there  is  such  a  thing  as 
holding  communication  with  spirits  of  deceased  persons. 

Q.  Is  the  duty  of  confessing  faults  or  sins  to  any  particular 
person,  or  to  one  another,  required  or  enjoined  by  the  rules, 
order  or  usages  of  your  church  ?  Witness  says :  I  decline  to 
answer  that  question  ;  it  is  too  foreign  to  the  subject. 

Q.  Is  it  required  by  the  rules  or  ordei^s  of  your  church,  or 
society,  or  family,  that  a  violation  of  an  order  of  the  minis- 
try be  confessed  to  the  elder,  or  some  other  officer  of  the 
jGimily  or  society  ?    A.  That's  our  rule. 

Q.  Ton  say  you  pray  to  God  and  to  Jesus  Christ ;  do  you 
pray  to  any  other  person,  or  thing,  or  spirit  ?  A.  I  do  ;  I 
should  pray  to  all  the  spirits  of  the  just ;  I  should  not  know 
what  else  to  pray  to ;  in  the  spirits  of  the  just  I  also  include 
the  angels. 

Q.  Then  you  believe  in  other  mediators  than  Christ?  A.  I 
believe  in  the  spirits  of  the  just  made  perfect,  and  in  the  angel& 

Q.  You  believe  Christ  is  a  mediator  between  God  and 
man  ?    A.  I  do. 

Q.  Do  you  believe  in  any  other  mediator  between  Gtod  and 
man  than  Christ?  A.  I  pray  to  spirits  and  angels,  and 
approach  God  through  that  medium. 
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Q.  Do  you  believe  that  Christ  has  been  manifest  in  flesh  ? 
A.  Yes,  in  Jesus  of  Nazareth. 

Q.  Is  that  the  only  time,  according  to  your  belief,  that  he 
was  manifest  in  the  flesh  upon  earth  ?  A.  By  the  word 
Christ,  I  suppose,  we  mean  Saviour ;  there  ought  to  have 
been  a  great  many  others  in  1800  years  that  were  capable  of 
saving  themselves  and  others  from  sin. 

Q.  Do  you  believe,  or  does  your  society  believe,  that  there 
have  been  others  than  Jesus  of  Nazareth  who  have  been 
capable  of  saving  themselves  and  others  from  sin  ?  A.  We 
think  there  have  been,  and  I  think  so. 

Q.  Will  you  be  kind  enough  to  name  one  that  you,  or  your 
society,  believe  possesses  that  power  ?  A.  We  think  George 
Fox  possessed  the  power  of  salvation  for  his  sect,  for  all  that 
professed  his  views  and  lived  in  righteousness  according  to 
his  ideas. 

.  Q.  What  relation  does  Ann  Lee  sustain  to  your  church, 
according  to^  the  views  of  your  church  ?  A.  We  believe  that 
Ann  Lee  holds  the  same  relation  to  our  church  in  the  power 
of  salvation  that  George  Fox  does  to  the  Quakers. 

Q.  Do  you  pray  to  Ann  Lee,  and  is  she  one  of  the  persons 
to  whom  your  church  prays  ?    A.  She  is  one. 

Q.  Is  it  not  enjoined  as  a  duty,  by  the  rules  and  orders  of 
your  church  and  society,  to  confess  sins  to  a  particular  person, 
or  some  person  or  persons  ?    A.  It  is. 

Q.  To  whom  are  these  confessions  required  to  be  made  ? 
A.  That  is  one  of  the  things  that  the  ministry  preside  over ; 
it  is  made  to  those  whom  they  appoint;  it  is  included  in  the 
duties  of  the  elders. 

Q.  Do  you  believe,  because  George  Fox  was  founder  of  the 
Quakers,  and  Ann  Lee  was  of  the  Shakers,  that  they  are  the 
saviors  of  those  that  believe  in  them  and  are  members  of 
their  diurch  ?  A.  Through  the  medium  of  Jesus  of  Nazareth ; 
the  saving  power  rested  in  him,  Jesus  of  Nazareth. 

Q.  Which  do  you  believe  to  be  superior  in  saving  power, 
Jesus  of  Nazareth  or  Ann  Lee  ?  A.  Jesus  of  Nazareth ; 
have  had  charge  of  teaching  the  children  at  Mount  Lebanon  ; 
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have  not  now ;  this  is  the  second  summer  I  have  not  taught ; 
Marion  was  one  of  the  members  of  the  school  while  I  had 
charge. 

Q.  Were  Marion  and  the  other  children  taught  by  you  the 
opinions  and  doctrines  you  have  here  stated  as  believed  by 
you  ?    A.  They  were. 

H.  E,  Andrews  and  Amasa  J.  ParJcer^  for  the  appellant, 
as  to  the  want  of  the  justice's  certificate,  cited  PiUon  v.  Holr 
hfrJbeck  (9  Barb.,  314) ;  In  re  McDowles  (8  Johns.,  328).  That, 
if  indenture  void,  the  only  thing  to  be  done  on  habeas  corpus 
was  to  leave  it  to  the  child  to  decide  with  whom  it  would  go, 
they  cited  In  re  McDowle^  supra  ;  People  v.  PiUon  (1  Sandf., 
679).  As  to  the  necessity  of  a  revenue  stamp  on  the  inden- 
ture, they  cited  Carpenter  v.  SneUing  (97  Mass.,  455) ;  Steele 
V.  Rush  (15  Pitts,  L.  J.,  61) ;  New  Haven  Co,  v,  Quintard 
(37  How.,  29) ;  Vorelech  v.  Eoe  (50  Barb.,  302) ;  Comp.  Bk. 
V.  Rouse  (13  Pitts,  L.  J.,  280) ;  Bumap  v.  Laly  (1  Lansing, 
111);  Day  v.  Baker  (36  Mo.,  125);  Plessinger  v.  Dupuy 
(25  Ind.,  419). 

J,  C  Nefwkirk^  for  the  respondent,  on  the  question  of  the 
certificate  of  the  justice,  cited  2  E.  S.,  154,  §  2 ;  Case  of 
Squires  12  Abb.,  38,  43.  As  to  the  powers  of  the  court  in 
disposing  of  the  custody  of  a  child  of  tender  years,  he  cited 
People  V.  Cooper  (8  How.,  288) ;  Wilcox  v.  Wilcox  (14  K 
T.,  576) ;  Crary's  Pr.,  vol.  1,  389,  390 ;  People  v.  Erhert  (17 
Abb.,  395) ;  People  v.  Porter  (1  Duer,  709). 

On  the  stamp  question,  he  cited  Howe  v.  Carpenter  (53 
Barb.,  382). 

Allen,  J.  The  objection  that  the  indenture  could  not  be 
read  in  evidence,  for  want  of  a  stamp,  as  prescribed  by  the 
United  States  internal  revenue  act,  was  not  tenable.  Tliat 
act,  so  far  as  it  prescribes  a  rule  of  evidence,  is  operative  only 
in  the  federal  courts,  and  has  no  application  to  the  courts 
of  a  State.    {Carpenter  v.  SneUing ^  97  Mass.,  452.)    It  is 
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not  claimed  that  the  instrument  was  void  for  the  omission 
of  the  stamp. 

The  tender  age  of  the  infant  at  the  time  of  entering  into 
the  apprenticeship,  does  not  vitiate  the  indenture.  The  statute 
requiring  her  signature  was  complied  with,  and  the  capacity 
to  bind  himself  or  herself,  with  the  consent  of  the  proper 
guardian,  is  conferred  upon  everj  male  infant,  and  every 
unmarried  female  infant  under  the  age  of  eighteen  years. 

The  disability  of  infancy  is  removed  as  to  all  infants,  and 
the  protection  of  the  infant  is  cast  upon  the  persons  or 
officers  whose  consent  is  required  by  the  act  (2  K.  S.,  154), 
and  the  courts,  whose  duty  it  might  be  to  release  infants 
from  apprenticeship,  ill  advised  and  injudicious,  and  which 
would  be  pernicious  to  their  interests.  At  common  law, 
the  parent  may  bind  his  infant  an  apprentice,  and  the 
statute  simply  controls  and  limits  this  authority,  by  requiring 
the  infant  to  be  a  party  to  the  deed.  (Matter  of  McDowles, 
8  J.  E.,  328.)  Notwithstanding  the  age  of  the  infant,  her 
execution  of  the  ^ticles  was  a  valid  compliance  with  the  stat- 
ute. The  certificate  of  the  justice  of  the  peace,  made  neces 
sary  by  the  statute  as  one  of  the  conditions  upon  which  the 
mother  can  consent  to  the  binding,  is  only  required,  when  hei 
power  to  act  depends  upon  the  abandonment  and  neglect  to 
provide  for  his  family  by  the  father.     (2  R.  S.,  154,  §  2.) 

The  authority  of  the  mother  to  act  in  such  a  case,  was  not 
first  given  by  the  Eevised  Statutes.  Before  that  time,  the 
mother  could  give  the  required  consent,  if  the  father  was  dead 
or  was  not  in  legal  capacity  to  give  such  consent,  and  no  certifi- 
cate or  preliminary  evidence  of  such  death  or  incapacity  was 
required,  neither  was  any  memorial  of  such  facts  required  in 
connection  with  the  indentures.     (1  E.  L.,  135,  §§  2  and  3.) 

The  legislature,  upon  the  revision  of  the  statutes,  extended 
to  the  mother  the  guardianship  of  her  cliildren  so  as  to  author- 
ize her  to  consent  to  the  binding  of  them  as  clerks,  apprentices 
or  servants  in  the  case  of  an  abandonment  or  neglect  to 
provide  for  his  family  by  the  father,  and,  either  because  such 
fact  was  not  likely  to  be  equally  notorious  and  publicly  kno\vn 
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as  the  otlier  facts,  upon  the  existence  of  which  the  authority 
of  the  mother  depended,  or  because  there  might  be  greater 
danger  of  a  fraud  upon  the  right  of  the  father,  or  for  some 
other  or  better  reasons,  satisfactory  to  the  legislature,  the 
certificate  of  a  justice  of  the  peace  of  the  town  to  the  fact 
was  required.  There  was  no  intention  to  embarrass  the 
mother  in  the  exercise  of  the  power  which  she  had  before 
then  exercised,  or  limit  its  exercise  by  imposing  new  forms 
and  requirements,  and  hence  the  provision  was  so  framed 
that  the  requirement  of  the  magisterial  certificate  should 
attach  only  to  the  last  of  the  conditions  precedent  upon  the 
authority  conferred,  to  wit,  "  the  abandonment  by  the  father 
of  his  family,  and  neglect  to  provide  for  them." 

The  provision  is  in  these  words :  "  If  he  (the  father)  be 
dead,  or  be  not  in  a  legal  capacity  to  give  his  consent,  or  if 
he  shall  have  abandoned,  and  neglected  to  provide  for  his 
family  and  such  fact  he  certijiedy  etc.^^* 

The  frame  of  the  sentence  clearly  separates,  and  indicates 
the  intention  of  the  legislature  to  distinguish  between  the 
two  clauses  and  restrict  "  such  fact "  in  its  application  to  the 
last  antecedent.  The  court,  therefore,  erred  in  holding  that 
the  indentures  were  void,  for  the  want  of  a  certificate  of  the 
death  of  the  father.  It  is  true,  that  notwithstanding  the 
validity  of  the  indentures,  it  would  have  been  competent  for 
the  Supreme  Court,  if  sufficient  cause  had  been  shown,  to  take 
the  custody  of  the  infant  from  the  defendant  and  commit 
her  to  the  care  and  nurture  of  her  mother  and  natural  guar- 
dian. This  might  have  been  done  by  reason  of  the  unfitness 
of  the  master  to  retain  and  have  the  training  and  education 
of  the  child,  or  other  causes,  showing  that  the  interest  of 
the  infant  required  such  transfer  of  custody ;  and  had  the 
decision  of  the  court  below  been  put  upon  such  ground,  it 
would  have  been  for  this  court  to  say,  to  what  extent  it  would 
review  it,  and  sit  in  judgment  upon  this  exercise  of  discretion. 
It  would  have  been  the  subject  of  review,  but  it  is  not  pit)- 
bable  that  it  would  have  been  very  closely  scrutinized  or 
reversed  except  for  manifest  error.      But  the  decision  is  not 
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made  to  rest  either  at  General  or  Special  Term  upon  this 
ground.  The  judge,  at  Special  Term,  expressly  says  "  that 
the  child  has  been  well  taken  care  of  by  the  person  having 
her  in  charge,"  and  that  the  evidence  did  not  establish  that 
there  was  any  matter  connected  with  the  society  to  which 
the  respondent  was  attached,  which  rendered  it  improper  for 
her  to  remain  there. 

The  judge,  pronoimcing  the  prevailing  opinion  at  General 
Term,  after,  in  substance,  disposing  of  the  case  and  holding 
tliat  the  indenture  was  void,  and  that  the  mother  was  not  estop- 
ped from  asserting  her  right  to  the  custody  of  the  child,  was 
strongly  inclined  in  favor  of  restoring  the  child  to  the 
motlier,  not  because  he  believed  its  present  guardian  would 
not  inculcate  habits  of  industiy,  virtue  and  sobriety,  but 
because  of  his  belief  that  the  wel&re  of  individuals,  of  fami- 
lies and  of  society  depend  upon  cherishing  and  preserving  the 
family  relation,  and  that  the  influence  and  tendency  of  the 
Shaker  institutions  was  to  alienate  the  affections  of  the  child 
from  its  parents.  But  these  views  were  not  acquiesced,  in  so 
far  as  the  record  shows,  by  either  of  the  other  judges,  and  the 
affirmance  of  the  order  at  Special  Term  was  not  based  upon 
them.  The  most  prominent  among  the  doctrines  and  prac- 
tices of  the  Shaker  community,  and  which  distinguish  it 
from  other  communions  and  societies,  are  those  of  communism 
or  a  community  of  property  among  the  members ;  there  being 
no  recognized  individual  or  separate  rights  of  property ;  and 
the  celibacy  and  perpetual  chastity  of  the  individual  mem- 
bers, together  with  an  attempted  and  professed  substitution 
of  a  general  love  and  affection  for  all  within  the  pale  of  the 
brotherhood,  for  the  more  limited  and  partial  affections  for 
relatives  and  kindred,  with  a  suppression  of  all  outward 
manifestations  of  partiality  for  kinsmen  and  friends. 

These  doctrines,  based  upon  what  are  regarded  by  the 
mass  of  Christians  as  erroneous  and  fanatical  views  of  the 
gospel,  lie  at  the  foundation  of  the  order,  and  have  been 
taught  and  practiced  from  its  first  existence.  And  yet  the 
legislature  and  the  courts  have  not  thought  that  these  pecu- 
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liarities  of  faith  and  practice  were  so  obnoxious  and  detri- 
mental to  individual  well-being  or  the  public  good  as  to 
deprive  the  members  of  the  community  of  the  care,  education 
and  training  of  children  legally  committed  to  their  care  and 
custody  by  parents  and  guardians.  The  legislature  has  not 
forbidden  the  binding  of  infants  to  them,  and  courts  have 
refused  to  recognize  these  peculiarities  as  good  ground  for 
taking  from  them  the  custody  of  infants  bound  to  them  under 
forms  of  law  and  with  the  consent  of  the  proper  autliorities. 
/n  the  matter  of  MoDowles  (8  J.  R.,  328),  People  v.  Pillow 
(1  Sandf.  R.,  672).  It  is  conceded  that  the  temporal  wants  of 
the  children  are  properly  cared  for,  and  that  they  are  edu- 
cated to  "  habits  of  industry,  virtue  and  sobriety,"  and  this 
would  seem  to  be  all  that  the  State  could  demand.  There  is 
an  entire  absence  in  this  case  of  any  evidence  of  the  fitness  or 
even  of  the  ability  of  the  mother  to  care  or  provide  for  this 
infant.  There  is  no  evidence  that  she  has  the  means  for  its 
support,  and  certainly  none  that  there  has  been  any  change 
in  her  circumstances  or  the  circumstances  and  prospects  of 
the  cliild  since  she  united  with  the  Shakers  and  gave  to  them 
her  child,  which  calls  for  an  interference  by  the  court,  in 
the  interests  of  the  child,  to  annul  the  indentures. 

Upon  the  case  now  made,  the  order  appealed  from  must  be 
reversed  and  the  habeas  corpus  dismissed. 

All  the  judges  concurring  but  Peckham,  J.,  who,  having 
been  a  member  of  the  General  Term  below,  did  not  sit. 

Ordered  accordingly. 


Charles  Lansing,  Administrator  of  Shubael  G.  Lansing, 
Appellant,  v.  Bebnasd  Blaib,  Respondent. 

Where,  at  the  tune  of  the  adoption  of  the  Code,  a  right  of  action  had 
accrued,  and  was  then  subsisting,  a  subsequent  oral  promise  to  pay,  is 
sufficient  to  take  the  case  out  of  the  operation  of  the  statute  of  limitations. 

Van  AlUn  v.  Fdlz  (1  Kcyes,  882),  approved  and  followed. 

(Argued  October  20th,  1870 ;  and  decided  October  25th,  1870^ 
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Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  third  judicial  district,  affirming  a 
judgment  for  the  defendant  rendered  upon  a  report  of  Hon. 
Henky  Hogeboom,  referee. 

This  action  was  commenced  the  2l8t  day  of  January,  1858, 
and  was  brought  to  recover  the  amount  of  two  promissory 
notes,  one  dated  September  5th,  1844,  for  $2,578.11,  payable 
one  year  from  date,  the  other  dated  January,  1845,  for  $2,000, 
and  also  payable  one  year  from  date.  The  two  notes  were 
made  by  the  defendant  payable  to  William  Lansing  or  order, 
and  at  the  time  of  the  commencement  of  this  action,  were 
owned  by  Shubael  G.  Lansing,  the  original  plaintiff. 

The  answer  sets  forth  two  defences  to  the  cause  of  action, 
first,  the  statute  of  limitations,  and  second,  payment. 

To  avoid  the  effect  of  the  statute  of  limitations,  the  plain- 
tiff, upon  the  trial  of  the  action  before  the  referee,  "  offered 
to  prove  a  parol  promise  made  by  the  defendant  to  the  plain- 
tiff, in  the  year  1854,  and  within  six  years  preceding  the  com- 
mencement of  this  action,  and  while  the  plaintiff  was  the 
holder  and  owner  of  these  notes  in  suit,  to  pay  the  same  to 
him,  the  plaintiff."  The  evidence  was  excluded  upon  the 
objection  "that  the  notes  appearing  to  be  barred  by  the 
statute  of  limitations,  cannot  be  revived  by  a  parol  promise," 
and  the  plaintiff  duly  excepted. 

The  plaintiff  then  gave  in  evidence  a  letter  written  by  the 
defendant  to  C.  L.  Tracy,  dated  March  28th,  1855.  In  this 
letter,  the  defendant  states  that  he  had  promised  William 
Lansing  to  settle  the  business  between  them,  when  the  estate 
of  Abram  C.  Lansing  was  settled  together  with  Abram's 
demand  against  him  and  the  amount  he  received  belonging  to 
Mrs.  Blair.  Parol  evidence  was  then  given  to  the  effect  that 
there  was  no  other  business  with  which  William  was  connected 
other  than  these  notes  referred  to  in  the  letter,  that  Mrs. 
Blair's  matter  referred  to  in  the  letter  was  some  interest  in 
some  stocks  that  came  from  her  grandfather's  estate,  and  that 
William  and  Abram  C.  had  settled.     The  records  of  the  sur- 
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rogate's  ofiSce  were  introduced  showing  that  the  estate  of 
Abram  C.  Lansing  was  settled. 

The  plaintiff  was  then  permitted  to  prove  that  the  defend- 
ant by  parol  in  1854  and  in  1855  or  1866,  promised  to  pay 
the  notes. 

The  defendant  moved  for  a  nonsuit,  on  the  ground  that  the 
notes  in  suit  were  barred  by  the  statute  of  limitations.  The 
court  sustained  the  motion,  and  rul6d  that  the  letter  of 
March  28th,  1855,  did  not  show  a  promise  sufficient  to  take 
the  case  out  of  the  statute,  and  also  that  the  parol  evidence 
in  connection  with  the  letter  was  not  sufficient  for  that  pur- 
pose. 

Charles  E.  Patterson^  for  the  appellant,  cited  Code,  section 
73  ;  Van  Allen  v.  Feltz  (1  Keyes,  332) ;  Winchell  v.  Hicks 
(18  K  Y.,  558) ;  OiUespie  v.  Rosekrans  (20  Barb.,  35) ;  Glen 
Cove  Lis,  Co,  V.  Harold  (id.,  298);  Winchell  v.  Bowman 
(21  Barb.,  448). 

James  Gibson  {Cornelius  Z.  AUen  with  him),  for  the 
respondent,  cited  McLaren  v.  McMartin  (36  N.  T.,  88) ; 
Va7i  Kuren  v.  Parmelee  (2  Comst.,  623) ;  Shoemaker  v. 
Benedict  (1  Kern.,  176,  183,  184);  EsseUine  v.  Weeks  {2 
Kern.,  635,  638,  639) ;  Bell  v.  Morrison  (1  Peters,  361,  2, 
371,  2,  3,  4) ;  Watkins  v.  Stevens  (4  Barb.,  173) ;  Wads- 
worth  V.  Thomas  (7  Barb.,  445) ;  Philips  v.  Peters  (21  Barb., 
351) ;  Bloodgood^.  Bruyn  (4  Seld.,  362) ;  Wakeman  v.  Sher- 
man (5  Seld.,  86.) 

Rapallo,  J.  The  notes  set  forth  in  the  complaint  fell 
due  in  September,  1845,  and  January,  1846.  Consequently, 
at  the  time  of  the  adoption  of  the  Code,  a  right  of  action 
upon  them  had  accrued,  and  such  right  had  not  been  barred, 
but  was  subsisting. 

The  110th  section  of  the  Code,  upon  which  the  respondent 
relies,  is  contained  in  title  two,  and  provides  that  no  acknow- 
ledgment or  promise  shall  be  sufficient  evidence  of  a  new  or 
continuing  contract  whereby  to  take  a  case  out  of  the  opera- 
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tion  of  that  title,  unless  contained  in  some  writing,  signed  by 
the  piurty  to  be  charged. 

Title  two  repeals  the  statute  of  limitations  as  contained  in 
the  Eevised  Statutes,  and  substitutes  new  provisions  varying 
in  several  respects  from  the  former  statute;  but  it  is  expressly 
declared  in  the  first  section  of  the  title  that  "  this  title  shall 
not  extend  to  actions  already  commenced,  or  to  cases  where 
the  right  of  action  has  already  accrued."  Those  cases  are 
declared  to  be  governed  by  the  former  statute  of  limitations. 

This  exemption  has  been  construed  by  this  court  as  apply- 
ing only  where  there  was  a  subsisting  right  of  action  at  the 
time  of  the  adoption  of  the  Code,  and  not  to  cases  in  which 
the  right  of  action  had  been  theretofore  barred.  But  in  the 
case  of  Van  Allen  v.  JFdtz  (1  *Keyes,  332),  it  was  decided 
that  the  right  of  action  referred  to  in  the  exempting  clause 
was  the  original  cause  of  action,  and  not  that  resulting  from 
the  new  promise ;  and  that  while  the  original  cause  of  action 
was  subsisting  at  the  time  of  the  adoption  of  the  Code,  an 
oral  promise  was  valid. 

That  decision  is  controlling  in  this  case,  and  does  not  con- 
flict with  the  decisions  in  JSsseltine  v.  Weeks  (2  Kern.,  635),  and 
McLaren  v.  Martin  (9  Tiffany,  88).  In  both  of  those  cases 
the  debt  had  been  barred  by  the  statute  before  the  adoption 
of  the  Code,  and  it  was  held  that  the  exemption  did  not  apply 
for  that  reason. 

The  referee  therefore  erred  in  excluding  evidence  of  an 
oral  promise  to  the  plaintiff,  to  pay  the  note,  and  on  that 
ground  the  judgment  should  be  reversed  and  a  new  trial 
ordered. 

All  the  judges  concurring,  except  Peoeham,  J.,  who,  having 
been  a  member  of  the  General  Term  below,  did  not  sit. 
Judgment  reversed  and  new  trial  ordered. 
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William  Sheppabd,  Respondent,  v.  John  T.  Steele, 
Stephen  H.  Mills,  Charles  C.  More,  Administrator,  and 
Sabah  C.  Mobe,  Administratrix,  of  William  C.  More, 
Deceased,  Appellants. 

A  claim  for  labor  performed,  and  materials  flimished  upon  and  for 
the  hull  of  a  yessel,  while  in  the  process  of  constmction  before  launch- 
ing, is  not  a  claim  upon  a  maritime  contract,  and  not  within  the 
jurisdiction  of  the  admiralty  courts.  The  lien  law  of  1862,  entitled  "  An 
act  to  provide  for  the  collection  of  demands  against  ships  and  vessels,*' 
giving  a  lien  on  the  vessel  for  such  labor  and  materials,  and  providing 
for  the  enforcement  thereof  in  rem^  is,  as  to  such  contracts,  constitu- 
tional and  valid,  and  no  infringement  upon  the  federal  maritime  Juris- 
diction. 

In  re  Steamboat  Josephine  (89  N.  Y.,  19),  commented  upon  and  dis- 
tinguished. 

The  act  is  not  unconstitutional,  as  infringing  upon  the  right  of  trial  by 
Jury.  Liens  were  given,  in  such  cases,  before  the  Constitution  of  1846, 
which  were  enforceable  in  equity  without  a  Jury.  They  are  not,  there- 
fore cases  where,  within  that  Constitution  (Art  1,  §  2),  a  trial  by  jury  had 
theretofore  "been  used." 

Where,  within  the  twelve  days  after  the  vessel  shall  leave  the  port  where 
the  debt  was  contracted,  an  application  shaU  have  been  made  to  the 
proper  officer  for  an  attachment,  and  the  vessel  shall  have  been  seized 
under  such  attachment,  and  released  therefrom  by  the  giving  of  a  bond 
in  accordance  with  the  act,  it  is  immaterial  to  the  right  of  action  upon 
the  bond,  whether  or  not  a  specification  of  the  claim  shall  have  been 
filed  within  such  twelve  days. 

Where  a  payment  is  made  upon  general  account,  with  no  direction  as  to 
its  application  by  the  debtor,  the  law  applies  it  to  the  oldest  items.  And 
where  the  account  is  composed  of  distinct  "  causes  of  account,"  and  no 
direction  is  ^ven  by  the  debtor,  the  creditor  may  apply  it,  at  the  time,  to 
that  one  of  them  he  chooses,  or  if  he  make  no  application  at  the  time,  he 
may  do  so  subsequently,  if  not  prejudicial  to  the  debtor. 

(Aigued  October  19th,  1870;  and  decided  October  25th,  1870.) 

Appeal  from  a  judgment  of  the  General  Term  in  the 
third  district,  affirming  a  judgment  entered  upon  the  report 
of  a  referee  in  favor  of  the  plaintiff  against  the  defendant. 

The  action  was  upon  a  bond  given  by  William  C.  More 
and  the  defendants,  Steele  and  Mills,  dated  September  12th, 
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1866,  under  and  by  virtue  of  an  act  of  the  legislature  of  the 
State  of  Kew  York,  passed  April  24th,  1862,  entitled  "  An 
act  to  provide  for  the  collection  of  demands  against  ships  and 
vessels.  The  plaintiff  introduced  in  evidence  on  the  trial, 
the  application  for  attachment,  specifications,  and  attachment 
with  the  sheriff's  return,  all  of  which  (except  the  attach- 
ment) were  filed  in  the  Ulster  county  clerk 's  office,  Septem- 
ber 12th,  1866.  The  only  specification  of  lien  ever  filed, 
was  that  annexed  to  the  application,  consisting  of  a  bill  of 
items  of  iron  work,  and  the  prices  of  each  carried  out  oppo- 
site the  item.  The  application  with  this  specification  attached, 
was  presented  to  the  Ulster  county  judge  on  the  12th'  of 
September,  1866,  and  immediately  afterward  filed. 

The  lien  claimed,  arose  from  the  following  circumstances : 
Jacob  Fox,  a  shipbuilder,  during  the  summer  and  autumn 
of  1866,  built  or  nearly  completed  on  his  shipyard,  at  South 
Rondout,  on  the  south  side  of  Rondout  creek,  in  the  county 
of  Ulster,  a  three  masted  schooner,  a  sea  going  vessel,  and 
the  plaintiff,  a  blacksmith  employed  by  Fox,  did  blacksmith 
work  on  the  schooner,  the  value  of  which  was  $498.48. 

The  Rondout  creek  discharges  into  the  Hudson  river,  near 
the  village  of  Rondout,  and  is  navigable  by  large  vessels 
from  the  river  to  Eddyville,  a  distance  of  two  miles  above 
Wilbur,  and  the  tide  ebbs  and  fiows  as  far  as  Eddyville.  The 
schooner  was  launched  at  South  Rondout  on  the  8th  day  of 
September,  1866,  and  on  the  same  day  taken  to  Wilbur  above 
mentioned,  where  she  remained  until  seized  on  the  12th  day 
of  September,  1866,  under  the  attachment  issued  by  the 
county  judge  to  enforce  the  plaintiff's  lien,  and  the  bond  in 
suit  was  given  the  next  day,  discharging  from  the  attach- 
ment. Some  payments  had  been  made  to  the  plaintiff  by  Fox, 
which  when  deducted  from  his  total  account  for  work  upon 
the  other  vessels,  left  a  balance  larger  than  the  lien  claimed. 

Objections  were  taken  by  the  defendants  on  the  trial,  that 
no  specifications  had  been  filed  within  twelve  days  after  the 
vessel  left  South  Rondout.  Certain  offers  of  proof  were  also 
made  by  them  as  to  the  payment  of  the  plaintiff,  which  are 
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particularly  noticed  in  the  opinion.  They  insisted  that  the 
complaint  should  be  dismissed,  on  the  ground  that  the  sub- 
ject-matter of  the  litigation  was  exclusively  of  admiralty 
jurisdiction.'^ 

S.  L,  SteVbins^  for  the  appellants,  upon  the  point  that  the 
act  of  1862  was  unconstitutional  and  void,  as  encroaching  on 
the  jurisdiction  of  the  federal  courts,  cited  In  re  Josephine 
(39  New  York,  19) ;  1  Conkling's  Adm.,  73 ;  Burrill's  Law 
Diet.,  "  Material  Men  "  ;  Harper  v.  The  New  Brig  (1  Gilpin, 
536) ;  Benedict's  Adm.,  §  264 ;  De  Loiro  v.  Bolt  (2  Gall., 
466,  467,  475) ;  The  General  Smith,  4  Wheaton,  438,  443  ; 
Ferran  v.  Howard  (54  Barb.,  200) ;  Wynehamer  v.  People 
(3  Kern.,  378,  487).  Upon  the  point  that  the  statute  is 
unconstitutional,  as  contravening  the  right  of  trial  by  jury, 
and  depriving  persons  of  property  without  due  process  of 
law,  he  cited  35  N.  Y.,  302  ;  2  Seld.,  358,  366  ;  4  Hill,  140  ; 
14  Barb.,  425 ;  3  Park.  Or.,  544 ;  39  K  Y.,  171 ;  Vdiman 
V.  Thompson  (3  Comst.,  438) ;  Tlie  Belfast,  7  Wall.,  644 ; 
Const,  of  1846,  art.  1,  §§2,  6 ;  Const.,  of  1821,  art.  7,  §§  2, 
7 ;  Trust  v.  Pierson  (1  Hilton,  292,  295) ;  Ferran  v.  Hosford 
(54  Barb.,  200) ;  CaldwelZ  v.  Colgate  (7  Barb.,  253).  As  to 
the  application  of  Fox's  payments  to  the  plaintiflF,  he  cited 
Pattison  v.  HulZ  (9  Cow.,  747,  775) ;  Dows  v.  Morewood  (10 
Barb.,  183). 

F.  Z.  Wes^roohj  for  the  respondent,  upon  the  point  of 
validity  of  the  statute,  cited  Ferry  Co.  v.  Be&rs  (20  How., 
U.  S.,  393)  ;  McGuire  v.  The  Goliah  (21  How.,  XT.  S.,  248) ; 
Foster  v.  Busteed  (100  Mass.,  409) ;  Tlie  ship  Francis  Palmer, 
MS.  Opn.  of*  Justice  Nelson  ;  The  Belfast,  7  Wall.,  624  to 
646;  Com.  v.  Hitchings  (5  Gray);  Comm.  v.  Clapp  (id. 
100) ;  People  v.  Toynhee  (3  Kern.,  441) ;  Fisher  v.  McGirr 
(1  Gray,  21) ;  In  re  Joseph  E.  Cafe  (Olcott,  401, 404) ;  Han- 
cox  V.  Dunning  (6  Hill,  494).  That  in'  this  case  there  was 
no  necessity  of  filing  specifications  under  the  statute,  he 
cited  Delaney  v.  Brett  (4  Eobt.,  712)  Matter  of  TiUon,  19 
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Abb.,  50 ;  FranJdin  v.  Pendleton  (3  Sand.,  572) ;  Ririg  v. 
Qibha  (26  Wend.,  502).  As  to  the  payments  and  their  appli- 
cation, lie  cited  Happy  v.  Mosher  (47  Barb.,  501) ;  Andrews 
V.  Durant  (11 N.  Y.,  35) ;  Dow  v.  Auetin  (20  K  Y.,  181) ; 
Dow  V.  AiMtin  (25  Barb.,  26) ;  AUen  v.  Culver  (3  Den.,  284) ; 
Marsh  V.  Batik  (34  Barb.,  298). 

FoLGEB,  J.  In  1866  one  Fox,  at  his  shipyard  in  South 
Kondout,  in  Ulster  county,  built  the  hull  of  a  vessel,  for 
Steele  and  others,  the  appellants.  Sheppard,  the  plaintiff 
did  the  blacksmith  work  on  the  vessel.  For  liis  claim  for 
that  work,  he  assumed  that  he  had  a  lien  on  the  vessel,  by 
virtue  of  the  statute  of  this  State,  entitled  "  An  act  to  provide 
for  the  collection  of  demands  against  ships  and  vessels;'' 
passed  April  24th,  1862.  He  took  proceedings  under  that 
act,  and  by  virtue  of  a  warrant  issued  by  the  county  judge 
of  Ulster  county,  he  seized  the  vessel.  The  appellant  gave  a 
bond,  under  the  act,  for  the  discharge  of  the  vessel.  In  the 
action  brought  by  Sheppard  on  that  bond  against  the  appel- 
lants, they  raised  the  question  that  the  act  of  1862,  is  in  con- 
flict with  the  federal  Constitution,  and  on  that  question  with 
others,  the  case  is  brought  hera  The  appellants  rely  upon 
the  decision  of  this  court.  In  the  matter  of  the  Steamboat 
Josephine  (39  K.  Y.,  19).  It  was  there  held,  that  so  far  as 
relates  to  a  maritime  contract,  the  Constitution  of  the  United 
States,  declaring  that  the  judicial  power  of  the  United  States, 
shall  extend  to  all  cases  of  admiralty  and  maritime  jurisdic- 
tion ;  and  the  judiciary  act  of  congress  approved  24th  Sep- 
tember, 1789,  conferring  upon  the  federal  courts  exclusive 
jurisdiction  in  all  admiralty  and  maritime  causes ;  render 
unconstitutional  and  void  this  act  of  the  legislature. 

That  was  the  case  of  a  domestic  vessel,  which  was  enrolled 
at  the  custom  house  in  New  York  city,  and  her  home  port 
was  there.  She  was  engaged  in  traflSc  between  that  port 
and  Monmouth  county,  New  Jersey.  The  claim  against  her 
was  for  supplies  furnished  her  at  the  home  port.  It  was 
sought  to  be  enforced  in  rem,  in  the  courts  of  this  State.    It 
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was  decided  in  that  case,  that  the  claim  was  on  a  maritime 
contract,  that  there  was  no  Hen  for  the  claim  under  the  mari- 
time law,  which  could  be  enforced  in  rem,  in  a  court  of 
admiralty ;  that  where  a  statute  gives  such  a  lien,  courts  of 
admiralty  will  not  enforce  it ;  but  that  the  courts  of 
admiralty  had  jurisdiction  in  a  suit  in  personam  to  enforce 
payment  of  this  claim  for  supplies ;  that  having  such  jurisdic- 
tion it  was  exclusive,  except  such  concurrent  remedy  as  is 
given  by  the  common  law ;  and  that  the  proceedings  taken 
in  the  case,  in  the  courts  of  this  State,  could  not  be  enforced. 
And  the  statute  above  referred  to,  was  pronounced  in  con- 
flict with  the  Constitution  of  the  United  States,  and  its  judi- 
ciary act.  That  decision  is  placed  upon  the  facts  appear- 
ing in  that  case.  It  holds  that  in  such  a  case  as  they  show, 
the  act  of  1862,  can  give  no  right  to  the  State  courts  to  act, 
inasmuch,  as  so  far,  it  is  inoperative.  But  those  facts  make  a 
case  quite  different  from  that  before  us.  The  claim  there,  was 
for  supplies  furnished  to  a  vessel,  engaged  in  the  prosecution 
of  the  business  for  which  she  was  built  and  owned.  It  was 
a  maritime  contract,  and  fell  within  the  exclusive  jurisdic- 
tion of  the  admiralty  courts.  The  claim  here,  is  for  labor 
upon  the  hull  of  a  vessel,  while  in  the  process  of  construction, 
before  launching,  while  yet  on  the  land.  This  is  not  a  mari- 
time contract.  It  is  one  relating  to  a  subject  on  the  land, 
and  it  is  to  be  performed  on  the  land.  The  admiralty  courts 
have  no  jurisdiction  for  its  enforcement.  {Foster  v.  The 
Richard  Busteed^  100  Mass.,  409  ;  Ferry  Company  v.  Beers, 
20  How.  TJ.  S.,  393.)  And  though  the  act  of  1862  is  held  by 
the  case  in  39  N.  Y.,  to  be  unconstitutional  and  void  in  rela- 
tion to  particular  cases  covered  by  its  terms,  it  may  yet  be 
valid  to  all  intents  and  purposes  in  its  application  to  other 
cases  within  the  scope  of  its  provision*,  but  varying  from  the 
formet  in  particular  circumstances.  And  this  though  the 
variant  provisions  be  contained  in  the  same  section,  if  they  be 
distinct  and  separable,  so  that  the  one  may  stand  though  the 
other  fall.  If  they  are  not  essentially  and  inseparably  con- 
nected in  substance,  some  may  be  kept  while  others  are  rejected. 
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{Golden  v.  Prince^  3  Wash.  C.  Ct.,  318 ;  Commonwealth  v. 
Hitchings^  5  Gray,  482.)  There  is  no  objection  then,  to 
upholding  the  act  of  1862,  in  such  of  its  provisions  as  give  a 
lien  upon  vessels  and  furnish  a  means  of  enforcing  it,  in  cases 
of  contracts  not  maritime,  and  as  to  which  there  is  no 
admiralty  jurisdiction.  The  act  can  be  sustained  and  applied 
to  the  case  before  us.  It  follov7s,  then,  that  this  position 
taken  by  the  appellants  is  not  tenable. 

The  second  point  made  by  the  appellants  is,  that  the  act  of 
the  legislature  above  referred  to,  is  unconstitutional  and  void, 
for  that  it  is  in  contravention  of  the  provision  of  the  Consti- 
tution of  this  State,  which  secures  to  every  person  a  trial  by 
jury,  in  all  cases  in  which  it  has  been  heretofore  used  (Const., 
art.  1,  §  2),  and  that  it  deprives  of  property  without  due  pro- 
cess of  law.  The  legislature  undoubtedly  had  a  right  to  give 
to  one  doing  work  for  another  in  such  a  case  as  this,  a  lien 
for  the  price  of  his  labor  upon  the  result  of  it.  Such  a  right 
was  exercised  by  the  passage  of  a  law  in  1798  (1  K.  L.,  p. 
130),  amended  in  1817 ;  (Law  of  1817,  p.  49).  In  2  E.  S., 
p.  493,  there  is  such  a  law ;  and  now  this,  of  1862.  A  lien 
existing  in  favor  of  Sheppard  against  the  appellants,  by  vir- 
tue of.  the  provisions  of  the  act  of  1862 ;  in  the  absence  of 
any  statutory  remedy,  he  would,  of  necessity,  have  resorted 
to  a  court  of  equity  to  enforce  it.  And  in  this,  ho  would 
have  done  no  more  than  to  invoke  a  power,  which  was  in 
existence  before  the  adoption  of  any  of  our  State  constitu- 
tions. This  power  might  be  exercised  without  tlie  aid  of  a 
jury,  and  there  was  no  right  in  the  parties  to  a  jury  trial. 
In  such  cases  then,  the  trial  by  jury  had  not,  in  the  words  of 
the  Constitution,  "  been  heretofore  used."  So  that  the  act  of 
1862  is  not  void,  for  the  reason  claimed  by  the  appellant. 
(Story's  Eq.  Juris.,  §  506, 1216.)  And  inasmuch  as  the  act 
of  1862  provides  for  the  regular  administration  of  its  pro- 
visions by  the  courts  of  the  State,  it  does  enforce  them  by 
due  process  of  law.  ( Wynehamer  v.  The  PeopUy  3  Kern., 
378,  426,  and  cases  there  cited.) 
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The  act  of  1862  provides  (§§  2,  3),  that  the  debt  against 
the  vessel  shall  cease  to  be  a  lien,  whenever  she  shall  leave 
the  port  at  which  the  debt  was  contracted,  unless  the  person 
having  the  lien  shall,  within  twelve  days  after  such  depar- 
ture, file  specifications  of  the  lien  in  the  ofiice  of  the  clerk  of 
the  county  in  which  the  debt  was  contracted.  This  vessel 
was  built  at  South  Eondout.  She  was  launched  on  the  8th 
of  September  and  taken  to  "Wilbur,  before  Sheppard  applied 
for  a  warrant  against  her.  Wilbur  is  a  place  about  three 
quarters  of  a  mile  inland  from  South  Eondout.  The  vessel 
was  taken  there  for  greater  convenience  in  putting  in  a  center 
board.  Sheppard  applied  for  his  warrant  on  the  12th  of  Sep- 
tember. Attached  to  his  applipation  were  complete  specifica- 
tions of  his  daim.  The  application  and  the  specifications 
attached  to  it,  were  that  day  filed  in  the  office  of  the  clerk  of 
Ulster  county.  There  was  no  other  filing  of  the  specifications. 
His  application  states  as  a  fact,  that  the  specifications  were  filed 
on  that  day  and  at  that  place.  The  appellants  claim  that 
Sheppard  lost  his  lien  on  the  vessel,  because  the  filing  of  the 
specifications  with  the  application,  was  not  such  a  filing  as  the 
statute  requires,  and  that  the  taking  of  the  vessel  to  Wilbur, 
was  a  leaving  of  the  port  at  which  the  debt  was  contracted, 
and  that  there  was  no  legal  filing  of  the  specifications  within 
twelve  days  thereafter.  It  is  not  needed  that  we  determine 
these  questions.  By  the  provisions  of  the  act  of  1862,  the 
owner  of  the  vessel,  may  apply  to  the  officer  who  issued  the 
warrant  for  her  seizure,  for  an  order  for  her  discharge,  and 
the  vessel  shall  be  dischai^ed  upon  the  performance  of  cer- 
tain prerequisites,  among  which  is  the  giving  of  a  bond.  It 
appears  from  the  papers  in  the  case,  that  the  defendants  did 
give  such  bond  on  the  12th  of  September,  the  very  day  of 
tlie  seizure,  four  days  only  after  the  vessel  was  taken  to  Wilbur, 
and  eight  days  before  the  time  had  expired  in  which  the 
plaintiff  might  file  his  specifications  and  thus  preserve  his 
lien.  This  action  is  brought  upon  that  bond.  By  this  bond 
and  the  action  of  the  county  judge,  the  defendants  did,  on  the 
12th  of  September,  procure  the  release  of  their  vessel  and  the 
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discharge  of  the  plaintiff's  lien.  It  would  have  been  an  idle 
thing  for  him  to  do,  to  file  his  specifications  after  that.  Why 
file  specifications  to  pi!«eserve  a  lien,  which  in  a  legal  manner 
had  been  removed  by  the  act  of  the  defendants  ?  They  had 
discharged  his  lien ;  no  act  of  his  could  replace  it.  Thence- 
forward the  remedy  of  the  plaintiff  was  on  the  bond.  The 
necessity  of  filing  imposed  by  the  statute  was  removed,  so  that 
even  if  we  should  hold,  that  the  removal  of  the  vessel  to 
Wilbur  was  a  leaving  of  her  port  within  the  intent  of  the 
statute,  and  if  we  should  hold,  that  there  was  no  legal  filing  of 
the  specifications,  we  should  not  hold  that  the  plaintiff  had 
lost  his  remedy  on  the  bond.  For  his  claim  and  his  lien  did 
subsist  at  the  time  of  his  exhibiting  his  claim.  The  appellants 
gave  their  bond  to  pay  the  claims  if  established.  By  the 
giving  of  the  bond,  the  lien  on  the  vessel  was  discharged,  but 
the  claim  was  not  satisfied.  The  filing  of  the  specifications 
could  not  restore  the  lien.  And  the  omission  to  file,  if  there 
was  an  omission,  did  not  deprive  the  plaintiff  of  his  right  of 
action:  on  the  bond.  Nor  do  we  perceive  that  the  facts  sus- 
tain the  other  positions  of  the  appellants,  founded  upon  the 
omission  to  file  specifications  apart  from  the  filing  of  the 
application. 

The  counsel  for  the  appellants,  also  claims  that  the  plain- 
tiff was  paid,  or  nearly  paid  for  his  work  done  on  this  vessel. 
And  there  was  an  exception  to  the  ruling  of  the  referee  on 
the  trial,  rejecting  evidence  offered  by  the  appellants,  which 
it  is  claimed  would  have  shown  that  he  was  paid.  These  two 
points  depend  upon  the  same  state  of  facts.  Fox,  the 
builder,  during  the  season  of  1866,  besides  the  building  of 
this  vessel,  built  other  vessels,  and  repaired  vessels,  at  the 
same  yard.  All  this  work  was  going  on  at  the  same  time. 
For  it  all  Sheppard  did  the  blacksmithing.  He  kept  a 
general  account  of  it  against  Fox,  specifying,  however, 
for  what  vessel  each  item  was  done.  Fox  pdd  to  Sheppard 
from  time  to  time,  in  all  as  he  testified,  $530.  It  was  paid 
on  account  generally.  Fox  told  Sheppard  it  was  from  money 
which  was  paid  on  the  contract  for  building  this  vessel.    It 
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may  be  inferred  that  such  was  tlie  fact.  But  this  did  not 
have  the  effect  of  paying  Sheppard  in  particular  for  the  work 
done  by  him  for  this  vessel.  When  Fox  received  money  on 
tlie  contract  for  this  vessel,  it  became  his  money ;  when  he 
paid  part  of  it  to  Sheppard,  he  gave  no  direction  for  its  appli- 
cation on  any  particular  part  of  the  account  against  him. 
That  account  may  be  considered  either  as  general,  or  made 
up  of  distinct  causes.  "When  a  debtor  makes  a  payment  to  a 
creditor  upon  a  general  account,  with  no  direction  given 
where  it  shall  apply,  the  law  applies  it  upon  the  oldest  items 
of  account.  When  a  debtor  makes  a  payment  to  a  credi- 
tor on  an  account  composed  of  distinct  causes  of  account, 
and  gives  no  direction,  the  creditor  may  apply  it  at  the  time, 
on  which  one  of  them  he  chooses.  And  if  the  creditor 
makes  no  specific  application  at  the  time,  he  may  make 
such  application  at  any  time  afterward  as  he  chooses,  if  it  is 
a  matter  of  indifference  to  the  debtor  where  it  is  applied. 
In  this  case  it  does  not  appear,  but  that  the  $530  as  it  was 
paid  from  time  to  time,  was  taken  up  by  items  of  the  account 
older  than  any  of  those  for  work  done  on  this  vessel ;  or  if 
the  account  is  treated  as  one  of  distinct  causes,  the  fact  still 
remains  that  no  direction  was  given  by  Fox  for  the  applica- 
tion of  the  money ;  and  as  all  the  account  of  Sheppard  against 
him  was  an  indebtedness  of  like  nature,  it  was  a  matter  of 
indifference  to  Fox  where  Sheppard  applied  it.  Sheppard 
was  right  in  applying  it  where  he  pleased,  and  he  did  not 
apply  it  on  the  work  done  for  this  vessel.  The  fj^cts  do  not 
show  a  payment  to  Sheppard  for  this  work. 

On  the  trial  the  appellants  offered  to  prove :  ^'  that  the 
defendant,  Steele,  paid  to  the  witness.  Fox,  money  for  the 
purpose  of  paying  this  bill,  and  that  the  money  so  received 
by  witness  was  paid  by  him  to  the  plaintiff  for  the  purpose 
of  paying  this  bill  of  blacksmith  work  on  the  vessel,  and  is 
the  money  paid  by  witness  to  the  plaintiff."  The  referee 
reftised  to  receive  the  proof,  and  the  defendants  excepted. 
The  ruling  was  correct.  The  offer  as  made,  was  of  evidence 
not  material.    It  did  not  propose  to  show  that  Fox  gave  any 
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direction  to  Sheppard,  or  told  him  the  purpose  of  the  pay- 
ment. Had  the  offer  contained  the  additional  fact  that  Fox 
told  Sheppard  the  purpose  for  which  he  paid  the  money,  and 
that  it  must  be  applied  on  the  work  done  on  this  vessel,  it 
would  have  been  material.  A  purpose  formed  in  the  mind 
of  Steele  and  Fox,  not  communicated  to  Sheppard,  could  not 
affect  his  action.  The  absence  of  such  communication  left 
Sheppard  to  apply  the  money  as  he  saw  fit.  {Pattison  v. 
HtM^  9  Cow.,  747 ;  Dowa  v.  Morewood^  10  Barb.,  183.) 

The  judgment  appealed  from  must  be  afiirmed  with  costs 
to  the  respondent. 

All  concurring  except  Peckham.  J,  who  did  not  sit,  hav- 
ing been  a  member  of  the  General  Term  below,  judgment 
affirmed. 


The  People,  Plaintiff  in   Error,  v.  Patrick  McDonald, 

Defendant  in  Error. 

It  is  an  established  principle  of  criminal  law,  that  to  constitute  the  crime  of 
larceny,  the  taking  must  be  under  such  circumstances  that  the  owner 
might  maintain  trespass ;  and  therefore,  that  the  prosecutor  must  have 
been  in  the  actual  or  constructive  possession  of  the  property  at  the  time 
of  the  taking. 

But  where  the  property  is  received  and  carried  away  by  the  prisoner,  with  a 
felonious  intent,  from  a  person  who  is  the  agent  for,  or  who  stands  in  the  /. 
position  of  the  owner  in  respect  to  the  possession,  although  the  owner 
has  never  had  the  actual  possession,  yet  the  possession  of  such  person  is 
deemed  his,  and  the  crime  is  larceny. 

Accordingly,  where  the  prosecutor,  having  a  draft  for  gold  coin  drawn  upon 
a  banker,  accompanies  the  prisoner,  who  took  the  draft,  under  the  pre- 
tence of  aiding  in  getting  it  cashed,  to  a  broker,  who,  upon  the  pri-  ^ 
soner's  indorsing  the  draft,  undertook  to  get  the  gold  upon  it,  and  toc^ 
deliver  the  gold  to  the  prosecutor  at  a  later  hour  on  the  same  day,  and 
the  broker  having  obtained  gold  coin  for  the  draft,  the  prisoner  returned 
to  the  broker's  office  and  received  the  gold  in  the  absence  of  the  prose- 
cutor, and  before  the  appointed  hour,  and  converted  it  to  his  ovm  use. — 
Held^  the  jury  having  found  as  a  fact,  that  the  prisoner,  at  the  time  he 
received  the  draft;,  had  the  felonious  intent  of  converting  the  proceeds  to 
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his  own  nse,  that  the  poaiession  of  the  coin  by  the  broker  was  so  far  the 
possession  of  the  owner,  that  the  prisoner  was  guilty  of  larceny  in  receiv- 
ing and  taking  it  away. 


r 


(Argued  October  12th,  1870 ;  decided  November  15, 1870.) 

Eeror  to  the  Supreme  Court,  at  General  Term,  in  the 
First  department,  bringing  up  the  record  of  the  reversal  by 
that  court  of  the  conviction  of  the  defendant  in  error  at  the 
General  Sessions,  in  the  city  of  New  York,  on  the  28th  of 
March,  1870,  for  grand  larceny  alleged  to  have  been  .com- 
mitted in  February  of  that  year. 

The  prosecutor  arrived  in  New  York  from  California,  hav- 
ing a  draft  for  $2,500  in  "  gold  coin,"  upon  a  banking  house 
in  that  city,  upon  which  he  desired  to  procure  the  money. 
The  prisoner  expressed  his  willingness  and  ability  to  pro- 
cure the  money  for  him,  and  went  with  the  prosecutor  to 
the  house,  upon  which  the  draft  was  drawn,  where  payment 
was  declined,  unless  the  prosecutor  could  be  identified,  and 
they  also  went  to  one  or  two  banks  and  failed  to  procure  the 
money,  for  the  same  reason.  They  then  went  to  the  office 
of  a  broker  with  whom  the  prisoner  was  acquainted,  where 
an  arrangement  was  made,  by  which  the  prisoner  was  to. 
indorse  the  draft,  and  the  broker  was  to  procure  the  money, 
and  have  it  at  his  office  on  the  same  day  at  three  o'clock  p. 
M.,  when  the  parties  were  to  go  there  and  the  prosecutor  was 
to  receive  the  money. 

The  draft  was  accordingly  indorsed  by  the  prisoner  and 
delivered  to  the  broker,  with  the  consent  and  in  the  presence 
of  the  prosecutor.  Before  the  time  arrived,  the  prisoner,  in 
the  absence  of  the  prosecutor,  went  to  the  broker's  office, 
procured  from  him  the  gold  (less  fifteen  dollars  which  the 
broker  retained  for  his  charges),  and  carried  it  away ;  and 
when  arrested  a  short  time  afterward,  he  had  only  about 
$1,600  of  the  gold,  having  secreted  or  disposed  of  the 
remainder.  He  was  indicted  and  convicted  for  stealing  the 
gold  coin,  and  not  the  draft. 
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The  judge  charged  the  jury  that  they  must  be  satisfied 
from  the  evidence,  that  at  the  time  he  received  the  drafk,  the 
prisoner  then  and  there  had  the  felonious  intent  to  have  it 
cashed,  and  appropriate  the  money  arising  therefrom  wrong- 
fully, fraudulently,  and  feloniously  to  his  own  use,  otherwise 
the  prisoner  must  be  acquitted.  ] 

Samuel  JS.  Garvin  (district  attorney),  for  the  plaintiff  in 
en-or,  cited  2  East.  P.  C.,  564 ;  People  v.  Call  (1  Den.,  120) ; 
Heff  v.  JoAnsoHj  et  al.  (6  British  Cr.  Cases,  309). 

WiUiam  F,  Howe^  for  the  defendant  in  error,  cited  2  East. 
P.  C,  665 ;  Rex  v.  Jones  (Car.  &  M.,  611) ;  Rex  v.  Sum- 
mere  (3  Salk.,  194) ;  2  Bishop's  Crim.  Law ;  2  Eussell  on 
Cr.,  30 ;  Wilson  v.  People  (Ct.  of  Appeals,  Sept.  1868) ; 
Rex  V.  Fanyth  (R.  &  R.,  274) ;  Rex  v.  Fry  (R.  &  R.,  282) ; 
Rex  V.  Bond  (1  Denman's  C.  C,  517). 

Church,  Ch.  J.  The  jury  must  have  found,  under  the ' 
charge  of  the  court,  that  the  prisoner,  at  the  time  he  received 
the  draft,  had  the  felonious  intent  of  converting  it  and  the 
proceeds,  when  received,  to  his  own  use,  and  that,  in  pursu- 
ance of  such  intent,  he  received  and  carried  away  the  gold, 
and  the  evidence  justified  that  conclusion.  It  was  objected 
on  the  trial,  and  is  insisted  upon  here,  that  these  facts  are  not 
suflScient  to  constitute  the  crime  of  larceny  of  the  gold,  on 
the  ground  that  Ihe  prosecutor  never  had  sufficient  possession 
to  maintain  trespass.  It  is  a  well  established,  but  somewhat 
technical  rule,  that  every  larceny  must  include  a  trespass,  and 
that  the  taking  must  be  under  such  circumstances,  as  that  the 
owner  might  maintain  an  action  of  trespass.  It  follows, 
therefore,  that  the  prosecutor  must  be  in  the  actual  or  con- 
structive possession  of  the  property  at  the  time  of  the  taking. 
The  application  of  these  principles  has  been  a  fruitful  source 
of  litigation,  and  distinctions  and  refinements,  which  have 
Tendered  the  administration  of  criminal  justice  in  this  class 
of  cases  exceedingly  difficult.  A  writer  on  criminal  law  very 
justly  says :     "  There  are  so  many  varying  circumstances  in 
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which  some  sort  of  legal  relation  subsists  between  the  wrong- 
doer and  the  owner  of  the  property,  so  many  circumstances 
under  which  persons  misappropriate  money  to  which,  or  to 
the  owner  of  which,  they  stand,  not  as  entire  strangers,  rais- 
ing nice  points,  as  to  whether  there  has  been  a  trespass  or 
not,  that  out  of  this  doctrine  of  trespass,  grows  a  vast 
amount  of  law,  with  almost  countless  decisions."  If  money, 
or  property,  is  delivered  by  the  owner  to  a  peraon  for  mere 
custody,  or  charge,  or  for  some  specific  purpose,  the  legal 
possession  remains  in  the  owner,  and  a  criminal  conversion 
of  it  by  the  custodian  is  larceny.  A  familiar  illustration  of 
this  rule  is  the  case  of  servants  intrusted  with  the  care  of 
property  belonging  to  their  masters.  (2  Russell  on  Crimes, 
191,  and  cases  there  cited),  and  the  same  rule  has  been 
applied  in  some  cases  to  those  who  had  a  special  use  of 
the  property.  (Id.)  But  an  important  and  well  estab- 
lished rule  on  this  subject,  growing  out  of  this  doctrine 
of  trespass,  is,  that  as  against  the  custodian,  the  owner 
must  at  some  time  have  had  the  possession,  either  actual  or 
constructive,  independent  of  his  possession,  and  that  the 
charge  of  larceny  will  not  lie  against  the  latter  in  any  case 
where  the  only  possession  of  the  owner  is  that  of  the  custo  • 
dian.  In  the  case  of  Hex  v.  Walsh  (4  Taunton,  258) ;  2  Rus- 
sell on  Crimes,  30,  the  prosecutor  gave  his  check  for  £22,000 
to  procure  the  money  and  invBst  it  in  exchequer  bills  for  him. 
The  prisoner  procured  the  money,  invested  a  small  portion  of 
it  as  directed,  and  feloniously  converted  the  balance ;  and  it 
was  held  that  he  could  not  bo  convicted  of  stealing  the 
money,  because  the  owner  never  had  possession  of  it.  In 
Hex  V.  SulUus  (R.  &  M.  C.  C.  R.,  129),  the  prisoner's  mas- 
ter gave  him  a  £5  note  to  get  changed,  which  he  did  and  ran 
away.  The  court  held  the  conviction  wrong,  because  the 
master  never  had  possession  of  the  coin,  except  by  the  hands 
of  the  prisoner.  So  in  Com.  v.  Jlinff  (9  Cush.,  284),  the 
court  held  that  where  a  servant  was  sent  to  a  bank  to  draw 
money  upon  a  check,  for  his  employer,  and  take  up  certain 
notes,  and  after  receiving  the  bills,  fraudulently  converted 
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them,  it  was  not  larceny,  but  embezzlement,  as  the  owner 
never  had  such  a  possession  as  would  authorize  him  to  sue 
the  servant  for  trespass. 

The  case  of  H.  v.  Johnson  and  Wright  (6  B.  0.  C,  309), 
cited  by  the  counsel  for  the  people,  does  not  conflict,  but  is 
in  harmony  with  this  principle.  In  that  case  the  court  held 
that  the  presence  of  the  prosecutor  at  the  time  the  bank  bills 
•  were  obtained  from  the  bank,  and  his  direction  to  pay  them 
to  the  prisoner,  was  the  same  as  though  the  prosecutor  had 
delivered  them  by  his  own  hand. 

But  there  are  some  modifications  to  this  rule  which  are 
important  in  this  case  to  observe.  One  is,  that  larceny  may 
be  charged  in  such  a  case,  when  the  felonious  appropriation 
is  after  the  property  reaches  its  ultimate  destination.  Ordi- 
narily, it  is  not  deemed  to  have  reached  its  ultimate  destina- 
tion while  it  remains  in  the  personal  custody  of  the  servant. 
(Bishop  on  Crim.  Law,  §  833 ;  It.  v.  Bazdy^  2  Leach,  4th 
ed.,  835 ;  i?.  v.  Harmon^  R.  &  E.,  221.)  But  if  there  is 
no  other  assigned  place  of  deposit  than  for  the  servant  to 
keep  it  for  his  master,  a  felonious  conversion  is  larceny. 
{R.  v.  WaUa^  1  Eng.  L.  and  Eq.,  558 ;  24  id.,  562.)  Another 
modification  of  the  foregoing  rule  is,  when  the  property  is 
received  by  the  servant  or  custodian  from  another,  who  occu- 
pies the  relation  of  agent  for,  or  who  stands  in  the  position 
0%  the  owner,  in  respect  to  the  possession.  In  such  a  case, 
although  the  owner  has  never  had  the  actual  possession,  yet 
upon  the  principle  that  he  may  do,  by  another,  what  he  can 
do  himself,  the  possession  of  such  other  person  is  his  posses- 
sion. 

If  the  prosecutor  in  this  case  had  intrusted  the  draft  to  the 
prisoner  for  the  purpose  of  getting  the  gold,  and  the  latter 
had  obtained  it  and  convei'ted  it,  it  would  not  have  been 
larceny,  because  ti^e  prosecutor  would  have  had  no  possession 
but  that  of  the  prisoner.  It  is  important,  therefore,  to 
inquire  what  effect  the  intervention  of  the  broker  had, 
and  what  relatiom  he  occupied  to  the  parties.  It  is  quite 
clear  that  the  prosecutor  never  intended  to  intrust  either  the 
Hand— Vol.  IV.  9 
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draft  or  the  gold  with  the  prisoner.  The  latter  was  not  per- 
mitted to  take  or  hold  the  draft,  except  in  the  presence  of  the 
prosecutor.  The  prosecutor  was  present  when  the  draft  was 
delivered  to  the  broker,  and  consented  to  it.  The  act  of 
delivery  was,  therefore,  in  legal  contemplation,  his  act  as 
fully  as  if  he  had  delivered  it  with  his  own  hand.  The  bro- 
ker was  to  procure  the  gold  and  have  it  for  the  prosecutor  at 
his  office  at  three  o'clock.  He  was  the  prosecutor's,  and  not  ' 
the  prisoner's,  agent.  He  had  no  authority  to  deliver  it  to 
the  prisoner  at  all,  or  if  at  all,  not  before  three  o'clock,  the 
time  appointed  for  the  parties  to  meet.  He  certainly  had  no 
authority  to  deliver  it  to  bo  carried  away.  It  cannot  be 
assumed  that  he  did  deliver  it  to  the  prisoner,  to  be  taken 
away,  unless  he  was  in  complicity  with  the  prisoner,  of  which 
there  is  no  evidence.  It  follows  that  the  possession  of  the 
broker  was  the  possession  of  the  owner,  and  when  the  pri- 
soner received  it  from  the  broker,  assuming  that  he  had  a 
ifight  to  receive  it,  he  did  so  for  the  mere  purpose  of  retain- 
ing it  until  the  prosecutor  came,  and  then  delivering  it  to 
him,  and  he  occupied  precisely  the  same  position  that  he 
would  if  the  prosecutor  had  himself  put  the  gold  into  his 
hands  to  keep  for  him  until  three  o'clock.  It  is  true  that  the 
prosecutor  testified  that  he  never  had  possession  of  the  gold, 
but  it  is  evident  that  he  only  intended  to  say  that  he  had 
never  had  the  manual  possession.  If  the  taking  of  the  gold 
from  the  broker  was  not  a  trespass,  the  carrying  it  away,  hav- 
ing only  the  bare  custody  of  it,  clearly  was ;  and  if  done  with 
a  felonious  intent,  as  we  are  bound  to  assume  by  the  verdict 
of  the  juiy,  was  larceny.  These  views  are  in  accordance  with 
general  principles,  and  are  sustained  by  authority. 

In  ^ex  V.  Murray  (1  Moody  0.  C,  276),  the  prisoner  was 
convicted  of  embezzlement  on  the  following  facts :  As  clerk 
of  A.,  he  received  £3  from  another  clerk  to  pay  some  small 
bills.  He  paid  one  bill  of  ten  shillings  and  charged  twenty 
shillings,  feloniously  converting  ten  shillings.  The  court 
held  that  this  was  not  embezzlement,  but  larceny,  "  because 
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A.  had  liad  possession  of  the  money  by  the  hands  of  his  other 
clerk." 

In  Hex  V.  Longatreet  (Moody  C.  C,  187),  the  prisoner 
procured  from  a  carrier's  servant  some  property,  claiming  it 
as  his  own,  when  in  fact  it  belonged  to  another  person,  and 
the  court  held  his  conviction  of  larceny  right.  In  neither  of 
these  cases  had  the  owner  ever  had  the  possession  of  the  pro- 
perty except  by  another  person,  and  yet  the  possession  of 
such  other  person  was  deemed  suflScient.  (2  Bishop  Grim. 
Law,  §  723.) 

Considerable  stress  was  laid  upon  the  fact  that  the  pri- 
soner indorsed  the  draft,  and  it  was  argued  that  this  gave 
him  a  right  to  receive  the  money,  and  also  gave  him  some 
interest  in  it.  "We  have  seen,  that  if  he  had  a  right  to  receive 
the  money,  it  was  only  for  the  purpose  of  holding  it  until 
three  o'clock.  He  had  no  right  to  carry  it  away.  But  a 
conclusive  answer  to  this  suggestion  is  that  with  the  felonious 
intent,  which  the  jury  have  found  the  prisoner  had  from  the 
beginning,  the  indorsement  must  be  regarded  as  a  contrivance, 
a  part  of  the  machinery  to  get  possession  of  the  gold.  {Rex 
T.  Hammon^  1  Eng.  C.  0.,  221.) 

It  was  also  urged  on  the  argument  that  the  indictment 
should  have  been  for  stealing  the  draft,  instead  of  the  gold. 
An  indictment  for  stealing  the  draft  could  not  be  sustained. 
As  we  have  seen,  the  prosecutor  delivered  the  draft  in  con- 
templation of  law  to  the  broker  himself.  He  intended  to 
part  with  the  possession  and  control  of  the  draft,  and  never 
expected  its  return,  and  it  was  not  in  fact  misappropriated. 
The  precise  use  was  made  of  it  which  the  prosecutor  intended. 

The  judgment  of  the  Supreme  Court  must  be  reversed  and 
that  of  the  Sessions  afSrmed. 

All  the  judges  concurring,  judgment  of  the  Supreme  Court 
reversed  and  conviction  afltened. 
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»'^  8w  Petee  H.  Van  Ripee,  Respondent,  v.  Conead  PoppENHAusEiir 
and  IwAN  Van  Auw,  Executors,  etc.,  of  Hebmann  A. 
SoHLEioHER,  deccEsed,  impleaded  with  John  G.  Peesel, 
Appellants. 

The  removal  of  the  place  of  business  of  a  "  limited  partnership"  from  the 
connty  where  it  was  established,  and  where  the  certificate  required  by  the 
statute  has  been  duly  filed  in  the  county  clerk's  office,  to  another  coimty, 
and  the  continuance  of  business  there,  without  filing  in  the  cleiiL*B  office 
of  that  county  any  new  certificate,  renders  it  a  general  partnerslup, 
and  the  special  partners  liable  as  general  partners. 

An  action  may  be  maintained  against  the  representatives  of  a  deceased 
partner  upon  a  partnership  liability,  when  it  is  proved  that  the  surviving 
partner  is  wholly  insolvent,  without  first  exhausting  the  remedy  at  law 
against  him. 

Costs  in  equity  suits,  even  against  executors,  are  within  the  discretion  of 
the  court. 

The  l^gal  meaning  of  "  insolvencgr "  defined  by  Peckham,  J. 

(Argued  October  17, 1870 ;  decided  November  22, 1870.) 

Appeal  from  a  judgment  of  the  late  General  Term  of  the 
second  district,  affirming  a  judgment  of  the  Special  Term 
in  favor  of  the  plaintiff,  which  judgment  is  based  upon  the 
following  findings  of  fact. 

On  or  about  the  6th  day  of  October,  1865,  defendant,  John 
G.  Perzel,  as  general  partner,  and  Herman  A.  Schleicher  as 
special  partner,  entered  into  and  formed  a  limited  partner- 
ship in  the  business  of  manufacturing  woolen  goods,  in  the 
city  and  county  of  New  York,  under  the  name  of  "  John  G. 
Perzel." 

The  proper  certificate,  dated  October  6th,  1865,  was  filed 
in  the  office  of  the  county  clerk  of  New  York  county,  and 
other  proceedings  were  then  had  by  the  partners,  in  the  man- 
ner required  by  the  statute  in  such  case  made  and  provided, 
for  the  conducting  and  carrying  on  such  business  in  the 
county  of  New  York. 

This  special  partnership  commenced,  and  carried  on  the 
business  of  manufacturing  woolen  goods,  in  the  city  and 
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county  of  New  York,  and  continued  to  do  80  up  to  about  the 
6tli  day  of  January,  1866. 

On  the  1st  day  of  November,  1865,  the  firm  of  "John  G. 
Perzel,"  bought  a  piece  of  real  estate,  and  factory,  with  its 
appurtenances  in  the  county  of  Kings,  and  the  said  Herman 
A.  Schleicher  loaned  it  the  money  with  which  to  puiv 
chase  this  real  estate,  and  took  the  title  to  the  land  in  his 
own  name,  as  security  fi)r  the  loan. 

On  or  about  the  6th  day  of  January,  1866,  the  firm  ceased 
the  manufiicture  of  woolen  goods  in  the  city  of  New  York, 
and  gave  up  their  place  of  business  in  said  county  of  New 
York;  on  or  about  the  17th  of  June  thereafter,  they 
commenced  the  manufacture  of  woolen  goodaat  their  factory, 
in  the  county  of  Kings,  having  spent  the  tune  intermediate 
their  giving  up  their  place  of  business  in  the  county  of  New 
York,  and  their  commencing  tlie  business  of  manufacturing 
woolen  goods  in  the  county  of  Kings,  in  fitting  up  a  factory, 
and  place  of  business  in  Kings  county. 

The  firm  filed  in  the  oflice  of  the  clerk  of  the  county  of 
Kings  no  transcript  of  their  certificate  of  special  partner- 
ship, and  no  certificate  was  ever  filed  or  recorded  in  the  county 
of  Kings. 

Herman  A.  Schleicher  departed  this  life  on  the  17th  day 
of  July,  1866,  leaving  a  last  will  and  testament,  whereby 
he  appointed  the  defendants,  Poppenhusen  and  Yon  Auw, 
his  executors,  and  tliey  duly  qualified  as  such. 

The  pkintiff  sold  and  delivered,  at  Kings  county,  to  the 
firm  of  "  John  G.  Perzel,"  the  goods  mentioned  and  set 
forth  in  the  complaint  at  the  times  and  dates  therein  men- 
tioned. 

The  firm  of  "  John  G.  Perzel"  and  the  said  "  John  G. 
Perzel "  were  insolvent  before  the  commencement  of  the 
action ;  and  at  the  time  the  action  was  commenced,  the  plain- 
tiff was  not  able  to  obtain  payment  of  the  indebtedness  to 
him  without  recourse  to  the  estate  of  the  deceased  partner ; 
but  no  action  to  recover  his  claim,  or  any  part  thereof,  was 
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ever  commenced  against  the  defendant,  John  G.  Perzel,  indi- 
vidually, or  as  surviving  partner. 

Ira  D.  Warren^  for  the  appellants,  on  the  principles  of 
statutory  construction,  cited  Dwarris  on  Statutes,  742; 
Hubbard  v.  Johnson  (3  Taunt.,  177) ;  TutUe  v.  Rartwell  (6 
T.  R.,  429). 

That  the  statute  as  to  filing  certificates  was  merely  direc- 
tory, he  cited  Cole  v.  Oreene  (6  Man.  &  Q-.,  872,  890) ; 
Sedgwick  on  Stat.  Law,  371,  372 ;  People  v.  Doe  (1  Mich., 
452,  453) ;  City  of  New  Orleans  v.  St  Bowens  (9  La.,  173) ; 
CoU  V.  Evans  (12  Conn.,  243) ;  Savage  v.  Walsh  (26  Ala., 
620) ;  Osgood  v.  Holland  (8  Verm.,  276,  373) ;  People  v. 
Supervisors  of  Chenango  (4  Seld.,  328) ;  People  v.  Suprs.  of 
Ulster  Co.  (34  N.  Y.,  272) ;  Hardman  v.  Bowen  (39  N.  T., 
200)  ;  Bowen  v.  ArgaU  (24  "Wend.,  504) ;  People  v.  Draper 
(15  N.  T.,  532). 

On  the  general  question  of  interpretation,  Dudley  v. 
Mayhew  (3  N.  Y.,  9) ;  Smith  v.  Drew  (5  Mass.,  515)  ;  Clark 
V.  Brown  (18  Wend.,  220,  221) ;  2  Coke's  Just.,  74,  118 ; 
Bacon's  Abr.,  16;  Sedgwick  on  Stat.  Law,  92;  Madison 
Co.  Bank  v.  Gould  (5  Hill,  312). 

That  the  action  could  not  be  maintained  against  the  repre- 
sentatives of  the  deceased  partner,  until  the  remedy  against 
the  survivor  had  been  exhausted,  he  cited  Craig  v.  Parhis 
(40  N.  Y.,  181);  Voorhis  v.  Baxter  (1  Abb.,  45)  ;  Tracy  v. 
Suydam  (30  Barb.,  116).  That  the  court  erred  in  granting 
costs  against  the  executors,  Bradley  v.  Burwell  (3  Den., 
252) ;  BuUock  v.  Bogardus  (3  Den.,  276) ;  Fox  v.  Fox  (22 
How.,  457);  Belden  v.  Knowlton  (3  Sand.,  758);  Foot  v. 
Gooding  (9  Barb.,  388) ;  Knapp  v.  Curtis  (6  HiD,  386) ; 
Nicholson  v.  Showerman  (6  Wend.,  554) ;  Bdbert  v.  Dit/man 
(7  Wend.,  522) ;  Giles  v.  Lyon^  Admr.  (4  Com.,  600). 

Joshua  M.  Van  Cott,  for  the  respondent,  upon  the  point 
that  the  omission  to  file  the  certificate  was  fatal  to  the  testa- 
tor's   exemption    from    general  liability,  although    not  so 
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expressly  provided  in  the  statute,  he  cited  in  analogy  Madir 
S071  Co.  Bank  v.  Gotdd  (5  Hill,  307) ;  Wa^d  v.  JVewell  (42 
Barb.,  482) ;  Mi/  v.  CarrUei/  (19  N.  T.,  496) ;  JV.  T.  Life 
Ins.  Co.  V.  White  (17  N.  Y.,  469) ;  ArgaU  v.  Smith  (3  Den., 
435). 

That  the  insolvency  of  tlie  surviving  partner  authorizes  an 
action  against  the  representatives  of  the  deceased  partner, 
Rei%endijke  v.  Kane  (1  Gallison,  385) ;  Stxirgea  v.  JSeach  (1 
Conn.,  509) ;  Alsap  v.  Mather  (8  Conn.  R.,  587) ;  FiUey  v. 
Phelps  (18  id.,  294)  ;  Trustees  of  Leake  and  Watts  v.  Lauo- 
rence  (11  Paige,  80) ;  S.  C,  2  *  Den.,  577 ;  llammersley  v. 
Lawbert  (2  J.  Ch.  R.,  508) ;  Yoovhees  v.  Chiles  Exr.  (17 
N.  T.,  354) ;  Long  v.  Repple  (1  Binney,  123) ;  Caldwell  v. 
Stileman  (1  Rawle,  212);  TorJc  v.  P^c*  (11  Barb.,  644,  8, 
9);  Williamson  v.  Henderson  (1  My.  &  K.);  1  Story's 
Eq.  PL,  §  167;  Slatter  v.  Carroll  (2  Sandf.  Ch.  R.,  573). 

That  the  costs  were  in  the  discretion  of  the  court,  he  cited 
Murray  v.  Smith  (9  Bosw.,  689) ;  York  v.  Peck^  supra ; 
Sands  v.  Craft  (18  id.,  408) ;  Code,  §  317 ;  3  R.  S.,  5th  ed., 
201. 

By  the  Court — Peckiiam,  J.  The  action  was  for  goods  sold 
and  delivered  to  John  G.  Perzel,  and  the  testator,  as  general 
partners.  The  facts,  as  found  and  conceded,  are  that  the  tes- 
tator and  John  G.  Perzel,  in  October,  1865,  formed  a  special 
partnership  in  the  city  of  New  York;  Perzel  being  the 
general,  and  the  testator  the  special  partner.  The  special 
partner  contributed  $20,000  in  cash  to  the  business.  The 
law  in  respect  to  special  or  limited  partnerships,  was  in  all 
respects  complied  with  for  the  county  of  New  York.  The 
certificate  was  filed  and  recorded  there,  and  the  firm  pro- 
ceeded with  their  business  from  October,  1865,  to  January 
6th,  1866,  when  the  firm  discontinued  their  business  in  New 
York  of  manufacturing  woolen  goods,  and  gave  up  their 
place  of  business  there. 

On  the  12th  day  of  June,  1866,  the  fii*m  commenced  the 
same  business  in  the  county  of  Kings,  in  a  manufactory  they 
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had  built  there.  Bat  no  certificate  of  the  terms  of  partner- 
ship, or  transcript  of  the  certifi,cate  filed  in  New  York  was 
ever  filed  or  recorded  in  Kings  county.  It  does  not  appear 
that  the  firm  ever  had  any  place  of  business  at  any  time 
other  than  stated.  The  question  is,  was  this  a  general  or 
special  partnership  in  Kings  county  ? 

It  is  true  that  the  statute,  in  regard  to  "  limited  partner- 
ships," does  not,  in  so  many  words,  require  a  statement  in  the 
certificate  of  its  terms  of  the  place  where  the  firm  will  do 
business ;  but  looking  at  its  different  provisions,  it  is  entirely 
clear  that  the  principal  or  main  place  of  business  must  be 
where  the  certificate  of  its  terms  is  filed  and  recorded ;  at 
least  a  place  of  business  must  be  there. 

After  stating  what  the  certificate  of  the  terms  of  the 
special  copartnerships  shall  contain,  the  act  provides  that  it 
shall  be  filed  in  the  office  of  the  clerk  of  the  county  in  which 
the  "  principal  place  of  business  "  shall  be  situated. 

If  the  partnership  shall  have  places  of  business  situated  in 
different  counties,  a  transcript  of  the  certificate  duly  certi- 
fied, shall  be  filed,  etc.,  in  the  office  of  the  clerk  of  every 
such  county."    (1  K.  S.,  764,  §  6.) 

A  publication  of  the  terms  of  the  partnership  for  six 
weeks  in  two  newspapers,  published  in  the  senate  district,  in 
which  "  their  business  shall  be  carried  on,"  is  also  required  ; 
otherwise  "  the  partnership  shall  be  deemed  general.''    ( §  9.) 

It  is  also  provided,  that  no  such  partnership  shall  be 
deemed  to  have  been  formed  "  until  a  certificate  shall  have 
been  made,  acknowledged,  filed  and  recorded,"  etc,  and  an 
affidavit  of  the  amount  of  cash  capital  paid  in,  shall  be  filed. 

Thus  the  act  carefully  and  fully  provides  for  filing  a  state- 
ment of  the  terms  of  the  partnership,  and  for  a  publication 
thereof  in  the  place  where  their  business  is  carried  on,  so 
that  the  business  public  there  may  have  full  knowledge  of 
the  situation  of  the  firai. 

But  the  act  makes  no  provision  for,  and  evidently  does  not 
contemplate  a  removal  by  the  firm  of  its  place  of  business  to 
another  county. 
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It  does  provide  for  branches  of  the  business  of  the  firm  in 
different  counties.  In  such  a  case  a  certified  copy  of  the  cer- 
tificate must  be  filed  in  each  of  said  counties,  but  not  for  a 
removal.    That  is  left  wholly  unprovided  for. 

So  that,  if  a  firm  entirely  discontinues  business  in  the 
original  county  and  go  to  another,  the  act  affords  them  no 
protection  as  special  partners  in  this  new  location. 

To  allow  a  firm  who  had  complied  with  the  statute  to  do 
business  as  special  pai'tners  in  New  York  county,  to  remove 
their  only  place  of  business  to  Buffalo,  and  proceed  there 
without  filing  any  certificate  or  making  any  publication, 
would  substantially  nullify  those  provisions. 

It  thus  appears  that  the  defendants,  so  far  as  respects  their 
business  in  Kings  county,  were  general  and  not  special  part- 
ners. The  plaintiff  sold  them  goods  in  Kings  county,  while 
they  were  doing  business  there,  and  as  to  him,  they  are  there- 
fore general  partners. 

This  may  well  be  regarded  as  a  remedial  statute,  and  it 
should  receive  a  liberal  construction,  with  a  view  "to  sup- 
press the  mischief  and  advance  the  remedy." 

For  many  years  it  has  been  deemed  desirable  for  the  benefit 
of  trade  and  to  aid  young  men  of  integrity  and  capacity,  but 
without  means,  that  these  limited  partnerships  should  be 
formed. 

If  tlie  special  partner  substantially  comply  with  the  require- 
ments of  the  act,  he  should  hazard  nothing  but  his  special 
ci^ital  in  a  business  which  he  cannot  personally  conduct. 

It  is  not  every  technical  violation,  eveiy  failure  to  com- 
ply with  the  letter  of  the  law,  that  should  deprive  him  of 
such  exemption.  Thus  it  was  held  that  a  mistake  in  pub- 
lishing the  time  when  a  partnei'ship  commences,  stating  it  to 
be  the  16th  of  November,  when  it  should  have  been  October, 
did  not  make  them  general  partners.  {The  Mad.  Co.  Bank 
v.  Gould,  5  Hill,  309,  811.) 

It  is  unnecessary  in  this  case  to  decide  whether  the  omis- 
sion to  file  a  transcript  of  the  certificate  of  the  terms  of  the 
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partnership  in  another  county,  when  the  firm  established  a 
branch  business  there,  would  make  them  general  partners. 

It  is  also  urged  that  this  suit  cannot  be  maintained  against 
these  executors  until  the  plaintiff  has  first  exhausted  his 
remedy  at  law  against  the  surviving  member  of  the  firm,  or 
unless  he  has  been  discharged  as  a  bankrupt  or  insolvent. 

It  is  generally  stated  in  the  books,  tliat  the  firm  property 
must  first  be  applied  to  the  payment  of  a  firm  debt  before 
resort  can  be  had  to  the  estate  of  a  deceased  partner,  unless 
the  survivor  be  insolvent.  (  Voorhis  v.  Child} s  Executo)*8j  17 
N.  T.,  354.) 

The  true  principle  undoubtedly  is,  that  the  estate  of  the 
deceased  partner  is  only  liable  for  the  deficiency  of  the 
demand  remaining,  after  the  assets  of  the  firm  have  been 
applied  toward  its  extinguishment. 

But  we  have  been  referred  to  no  case  or  principle  that 
requires  the  remedy  at  law  to  be  first  exhausted  against  the 
surviving  partner  before  resort  can  be  had  to  the  estate  of 
the  deceased  partner. 

If  it  can  be  shown,  that  the  surviving  member  of  tlie  firm 
is  without  means,  by  any  common  law  proof,  we  see  no  objec- 
tion to  that  kind  of  evidence. 

In  Craig  v.  ParMs  (40  N.  T.,  181),  it  was  held  that  the 
remedy  at  law  must  first  be  exhausted,  because  that  was  the 
legal  effect  of  the  guaranty,  such  was  the  covenant  of  the 
guarantor,  and  he  could  be  held  only  upon  his  covenant. 
See  Rysendylce  v.  Kane  (1  Gall.,  385) ;  Lawrence  v.  Trustees 
of  Z.  and  W.  etc.  Home  (2  Den.,  577) ;  Alsoss  v.  Mather 
(8  Conn.,  587)  ;  FiUey  v.  Phelps  {IS  Conn.,  294) ;  HammersVy 
V.  Lambert  (2  G.  Ch.  508) ;  Jenkins  v.  De  Groot  (1  Ca.  Ca. 
in  Error,  122) ;  Slather  v.  Car>^oU{2  Sand.  Ch.  R.,  573,  580) ; 
Chray  v.  Chiswell  (9  Ves.,  Jr.,  125) ;  Caldwell  v.  StUeman 
(1  Rawle,  212). 

In  nearly  all  of  these  cases  except  the  last,  the  surviving 
partner  was  a  discharged  bankrupt,  or  an  execution  at  law 
had  been  returned  unsatisfied  against  him;  but  the  court 
uniformly  recognized  the  rule  here  stated,  or  did  not  deny  it. 
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In  the  last  case,  the  action  was  sustained  without  an  execution 
returned. 

The  only  finding  liere  is,  that  the  surviving  partner  is 
insolvent,  and  it  is  urged  that  he  may  be  insolvent  and 
still  be  able  to  pay  a  large  per  centage  of  his  debts.  The 
term  insolvent  usuaDy  means  one  whose  estate  is  not  suffi- 
cient to  pay  his  debts,  or  one  who  is  unable  to  pay  all  his 
debts  from  his  own  means.     {Herrtok  v.  JBorst,  4  Hill,  650.) 

The  evidence  in  this  case  is  not  returned,  and  every  intend- 
ment is  in  favor  of  the  judgment.  It  is  an  old  and  a  sound 
rule  that  he  who  alleges  error  must  affirmatively  show  it. 
{Grant  v.  Morse,  22  N.  Y.  K.,  323.) 

If  the  surviving  partner,  Perzell,  had  been  utterly  without 
means,  then  he  was  within  the  term  insolvent. 

If  the  facts  were  otherwise,  the  defendants  should  have 
shown  them,  and  had  findings  accordingly. 

The  remaining  question,  that  the  court  erroneously  awarded 
costs  against  the  executors,  contrary  to  the  provisions  of  the 
Code,  has  been  decided  in  a  case  before  the  late  Court  of 
Appeals  against  the  defendants.  Holding  that  costs  in  equity 
cases  are  in  the  discretion  of  the  court  to  grant  or  refuse,  we 
do  not  incline  to  reconsider  the  question.  {Barker  v.  White, 
3  Keyes,  61Y.) 

Judgment  affirmed  with  costs. 

All  the  judges  concurring,  judgment  affirmed. 


Jeremiah  J.  Austin,  President  of  the  Albany  and  Canal 
Line  of  Towboats,  Eespondent,  v.  The  New  Jersey  Steam- 
boat Company,  Appellant. 

Where  a  steamboat  collides  with  a  vessel  aground  in  or  near  the  channel 
of  a  navigable  river,  it  will  not  relieve  the  colliding  vessel  from  liability 
for  the  injury,  that,  from  some  hidden  and  imforeseen  cause,  her  bow  was 
suddenly  sheered  directly  toward  the  injured  yessel,  when  so  near  that, 
by  the  exercise  of  the  utmost  care  and  yigilance,  the  collision  could  not 
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be  avoided,  when  it  also  appears  that,  at  the  time  the  steamer's  bow  so 
sheered,  her  pilot,  under  an  erroneous  impression  as  to  the  true  direc- 
tion of  the  channel,  was  negligently  steering  her  away  from  it,  and  out 
of  the  accustomed  course. 

A  party  cannot  excuse  himself  upon  the  plea  of  inevitable  accident,  where, 
by  his  own  negligence,  he  has  placed  himself  in  a  position  which  ren- 
ders a  collision  unavoidable.  He  must  exercise  care  and  foresight  to  pre- 
vent reaching  a  point  from  which  he  is  unable  to  extricate  himself ;  and 
omitting  these,  the  greatest  vigilance  and  skill  on  his  part  subsequently, 
when  the  danger  arises,  will  not  avaU  him. 

Where  it  appears  that  the  grounding  of  the  ii\Jured  vessel  was  caused  by  her 
running  out  of  the  accustomed  channel  (her  pilot  committing  the  same  mis- 
take as  to  the  proper  course  that  was  afterward  committed  by  the  pilot  of 
the  collidmg  steamer),  the  negligence  in  so  running  her  aground  is  not  that 
**  proximate'*  negligence  contributing  to  the  ii^uiy,  which  will  prevent  a 
recovery  by  her  owners  for  damages  occasioned  by  the  subsequent  negli- 
gence of  those  in  charge  of  the  steamer  in  running  into  her,  when  they 
had  knowledge  of  her  position  and  that  she  was  aground. 

Notwithstanding  the  previous  negligence  of  those  managing  the  grounded 
vessel,  if,  at  Uie  time  when  the  injury  was  committed,  it  might  have  been 
avoided  by  the  defendant,  by  the  exercise  of  reasonable  care  and  pru- 
dence, an  action  will  lie  for  the  ii^jury. 

J&rout  V.  Foster  (1  How.,  U.  S.,  89),  commented  upon  and  distinguished. 

It  is  not  negligence  in -those  in  charge  of  a  vessel  aground  to  omit  to  give 
signals  to  approaching  vessels  as  to  which  side  of  her  is  the  proper  course 
for  them  to  take,  even  if  such  course  is  known  to  them.  The  customary 
signals  from  steam  vessels  by  blasts  of  the  steam  whistle  are  to  indicate 
the  course  which  the  vessel  giving  them  intends,  herself,  to  take,  and  are 
not  therefore  appropriate  to  be  given  by  a  steamer  not  in  motion. 

This  court  is  concluded  by  the  findings  of  &ct,  in  the  court  below,  unless 
such  findings  are  unsupported  by  any  evidence,  or  unless  by  undisputed 
evidence  the  contrary  is  established. 

(Aigued  October  27th ;  decided  November  22d,  1870.) 

Appeal  from  a  judgment  of  the  late  General  Term  of  the 
Supreme  Court  in  the  third  judicial  district,  affirming  a  judg- 
ment in  favor  of  the  plaintiflF,  entered  on  the  report  of  Hon. 
Henby  Hogeboom,  referee,  for  $19,281.59. 

On  March  27th,  1866,  at  the  opening  of  navigation  in  the 
Hudson  river,  the  plaintiff's  boats  (being  the  steamer 
McDonald  and  a  tow  of  barges  and  canal  boats)  left  Albany 
on  a  falling  tide  and  grounded  on  the  east  side  of  the  channel, 
about  one  mile  and  a  half  below  the  city. 
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About  three  hours  afterward,  the  night  being  clear  and 
moon  shining,  the  tide  running  ebb  three  miles  an  hour,  the 
defendant's  steamboat,  St.  John,  on  her  regular  voyage  down 
the  river,  attempted  to  pass  the  plaintiff's  boats  on  the  east, 
but  by  a  sudden  sheer  to  the  west  when  near,  ran  into 
and  sank  the  plaintiff's  barge  Buffalo,  loaded  with  a  large 
quantity  of  flour  and  cheese.  The  course  of  the  St.  John  had 
been  observed  on  board  the  plaintiff's  boats,  but  no  signals 
of  any  kind  were  made  from  them. 

Tlie  true  course  of  the  channel  was  to  tlie  west  of  the  tow, 
where,  as  it  turned  out,  there  was  plenty  of  water  for  the  St. 
John  to  have  passed  the  tow  without  a  collision.  The  pilot 
of  the  St.  John  supposed  that  the  channel  of  the  river  had  that 
season  shifted  to  the  eastward  of  the  point  where  the  tow  lay, 
and  east  of  whei-e  the  channel  had  been  the  year  before.  In  this, 
he  was,  in  feet,  mistaken.  Under  this  impression,  however, 
he  attempted  to  take  the  steamer  to  the  east,  supposing  there 
was  not  water  to  the  west.  The  pilots  of  the  McDonald  had 
grounded  the  tow  by  steering  too  far  to  the  east,  laboring 
imder  the  same  mistake  as  those  on  the  St.  John,  as  to  the 
shifting  of  the  channel.  It  was  the  first  trip  that  season  of 
the  McDonald,  though  the  St.  John  had  made  one  or  two. 

The  McDonald  and  the  tow  were  plainly  seen  by  the  pilot 
of  the  St.  John  while  that  steamer  was  at  her  dock  at  Albany, 
and  were  known  to  be  aground. 

The  sudden  sheer  given  to  the  bow  of  the  St.  John  was 
ascribed  by  the  pilot  to  her  striking  a  sand  "hummock" 
recently  formed  and  impossible  to  be  seen  or  known  by  him ; 
and  it  was  claimed  by  the  defendant  that  all  was  done  that 
was  possible  to  avoid  the  collision,  after  the  bow  of  the  St. 
John  sheered. 

After  the  McDonald  had  grounded,  and  before  the  St.  John 
came  down,  one  of  the  pilots  of  the  McDonald  had  sounded 
in  the  neighborhood,  and  knew  the  channel  to  be  to  the  west 
of  them.  The  channel  of  the  river  at  this  point  was  between 
800  and  500  feet  wide. 
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No  attempt  was  made  on  board  the  McDonald  and  tow  to 
direct  the  St.  John  to  pass  them  to  the  west,  where  the  chan- 
nel was,  either  by  steam  whistle  or  any  other  signal. 

It  appeared  in  evidence  tliat  it  was  a  custom  for  steam  ves- 
sels in  motion  passing  each  other,  to  blow  one  blast  of  the 
steam  whistle  to  indicate  they  were  going  to  the  right,  and 
two  to  indicate  they  were  going  to  the  left.  The  pilot  of  the 
St.  John  testified  that  he  blew  two  blasts  to  indicate  to  the 
tow  that  he  was  going  to  the  left  (east)  of  them.  This  was 
not  heard  or  observed  on  the  tow,  and  there  was  some  dis- 
pute as  to  the  fact. 

The  defendant  insisted  that  the  plaintiff's  negligence, 
first,  in  getting  aground  on  the  east  side  of  the  channel; 
and  second,  in  omitting  to  signal  the  defendant's  pilot,  or  direct 
him  where  the  channel  was,  which  they  had  discovered,  con- 
tributed to  the  injury,  It  also  insisted  that  its  servants  had 
used  all  reasonable  and  proper  care,  and  the  collision  was  an 
inevitable  accident. 

John  H,  ReyiuMa  and  TF.  P.  Prentice^  for  the  appellant, 
upon  the  question  of  inevitable  accident,  and  the  defendant's 
care,  cited  The  Fashion  (1  Newb.  Ad.,  8) ;  KeheyY.  Barney 
(12  N.  Y.,  425);  Brightley's  Dig.  Sup.,  313;  Stmnhack  v. 
Bae  (14  How.,  532) ;  Dygert  v.  Bradley  (8  Wend.,  471) ; 
Grace  Girdler  (7  Wall.,  203) ;  Ann  Caroline  (2  Wall.,  638) ; 
Sarda  Claxis  (Olc,  442) ;  Osprey  (Sprague,  245) ;  Pars.  Mar. 
Law,  202,  n.  3,  and  cases  cited. 

As  to  the  contributory  negligence  of  the  plaintiff,  they 
cited  Barnes  v.  Cole  (21  Wend.,  185) ;  Ndson  v.  Ldand  (22 
How.,  55) ;  Rathbun  v.  Payne  (19  Wend.,  398) ;  Strout  v. 
Foster  (1  How.  U.  S.,  89)  ;  The  Indiana  (1  Abb.  Adm.,  330) ; 
The  Rypodame  (6  Wall.,  216)  ;  Fero  v.  Buff,  and  State  Line 
B.  B.  (22  N.  Y.,  209) ;  Bathdolph  v.  The  United  States  (1 
Newb.,  497) ;  The  Narragansetb  (Olcott,  246) ;  Eliza  and 
Alhy  (1  Betts  Dec.,  435) ;  Buzzard  v.  Petrel  (6  McLean,  491) ; 
The  Potomac  (8  WaU.,  590);  The  Steamboat  New  Jersey 
(Olcott,  415) ;  Bane  v.  Anthracite  (U.  S.  Law,  Mag.,  Dec,  1850) 
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"  JEurqpa  "  /  Chiinony.  N.  Y.  and  Harlem  li.  R.  Co.  (3  Robt., 
25) ;  Baxter  v.  M  Ave.  li.  li.  Co.  (3  Robt.,  511) ;  Grij^en 
V.  JS'ew  York  Cent.  li.  li.  (40  N.  Y.,  34) ;  JSaxter  v.  Tray 
and  Boston  li.  R.  Co.  (41  N.  T..  502). 

Samud  Handj  for  the  respondent,  on  the  point  of  inevi- 
table accident,  cited  Steamer  Oregon  v.  Bocca  (18  How.  XJ. 
S.,  570) ;  The  Sciota  (Davies,  359) ;  U.  S.  v.  The  Mayor  (5 
Mis.,  230) ;  The  Clement  (2  Curtis,  C.  C.  R.,  363) ;  Lockwood 
Y.  Zashell  (19  Penn.,  344) ;  B.  B.  Forbes  (Sprague,  328) ; 
Dygert  v.  Bradley  (8  Wend.,  469) ;  The  Bhode  Island  (1 
Blatchf.,  363) ;  TJ.  S.  Mail  Steamship  Company  v.  BumbaU 
(21  How.  XJ.  S.,  372) ;  St.  John  v.  Paine  (10  How.  U.  S., 
581) ;  Brown  v.  Linn  (31  Penn.,  510) ;  Crockett  yj  Newton 
(18  How.  U.  S.,  581) ;  Adams  v.  Biggins  (27  Miss.,  95) ; 
WHghi  V.  Brown  (4  Ind.,  95) ;  Pierce  v.  Page  (24  How. 
U.  S.,  228) ;  Louisiana  v.  Fisher  (21  How.  XJ.  S.,  1) ;  Holmes 
V.  Fa^w  (29  Penn.,  457). 

On  the  point  that  the  plaintiff's  negligence  in  running 
aground  was  not  proximate,  so  as  to  contribute  to  the  injury, 
he  cited  Cook  v.  Champlain  Trans.  Co.  (1  Den.,  91) ;  Teall 
V.  Barton  (40  Barb.,  143) ;  Davies  v.  Mann  (10  M.  cfe  W., 
148) ;  Trow  v.  Vermont  Central  Railroad  (24  Vermont,  495 ) ; 
Ld.  Campbell  in  DowellY.  Steam  Nav.  Co.  (5  Elh  &  Bl.,  206) ; 
Ediey  v.  Earle  (30  K  Y.,  208) ;  Harris,  J.,  18  K  Y.,  256, 
257 ;  Tuff  v.  Warman  (5  C.  B.  N.  S.,  573) ;  Stafford  v.  Bar- 
low  (3  AH.,  176) ;  Fero  v.  Buffalo  R.  R.  (22  N.  Y.,  209) ; 
Morrison  v.  Steam  Nav.  Co.  (20  Eng.  L.  &  Eq.,  455) ;  Cum- 
ming  v.  Spriiance  (4  Harrington,  315). 

As  to  plaintiff's  omission  to  signal,  he  cited  McCready  et 
al.  V.  Goldsmith  et  al.  (18  How.  XJ.  S.,  89). 

Church,  Ch.  J.  The  referee  before  whom  this  action  was 
tried,  found  as  a  conclusion  of  fact  that  the  injury  complained 
of,  was  caused  by  the  negligence  of  the  defendant,  and  that 
the  plaintiff  was  free  from  any  negligence  which  contributed 
to  the  injury,  and  this  court  is  concluded  by  these  findings, 
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unless  they  are  unsupported  by  any  evidence,  or  unless  by 
undisputed  evidence  the  contrary  is  established.  As  to  the 
iirst  proposition,  that  the  injury  was  caused  by  the  defend- 
ant's negligence,  tliere  was  evidence  fully  justifying  the  con- 
clusion of  the  referee.  The  officei*8  and  pilots  of  the  St.  John 
knew  before  she  started  from  her  dock  that  the  plaintiff's 
tow  was  grounded  and  the  position  it  occupied.  Instead  of 
pursuing  the  usual  channel,  as  it  had  existed  for  several  years, 
which  would  have  enabled  the  steamer  to  pass  the  plaintiff's 
tow  in  safety,  on  the  west  side,  without  any  examination  to 
ascertain  where  the  channel  was,  they  directed  her  eastward, 
under  the  impression  that  a  new  channel  had  been  formed, 
which  would  enable  her  to  pass  on  the  east  side.  While  pur- 
suing this  course,  she  came  in  contact  with  some  obstacle, 
which  sheered  her  bow  to  the  west  far  enough  to  point  her 
directly  toward  the  plaintiff's  tow,  and,  then  becoming 
unmanageable,  she  ran  into  and  sunk  the  plaintiff's  barge 
Buffalo.  These  leading  facts,  with  the  surrounding  circum- 
stances detailed  at  the  trial,  presented  a  proper  case  for  the 
judgment  of  the  referee  upon  the  question  of  the  negligence 
of  the  defendant,  and  we  have  no  power  to  review  his  decision. 
(Draper  v.  Stouvenely  38  N.  Y.,  219;  Fellows  v.  Northrop^ 
39  N,  Y„  117 ;  Mason  v.  L(yrd,  40  N.  T.,  476.) 

It  is  claimed,  however,  that  the  undisputed  evidence  shows 
that  the  accident  was  inevitable.  This  is  based  upon  the 
idea  that  the  St.  John,  in  the  pureuit  of  a  lawftil  avocation, 
in  a  lawful  manner,  struck  the  bank,  or  some  other  obstacle, 
and  that  the  highest  degree  of  skill  could  not  have  prevented 
the  sheering  of  the  vessel,  or  the  consequent  collision.  The 
answer  to  this  position  is,  that  the  "  sheering  "  was  tlie  imme- 
diate consequence  of  the  defendant's  negligence,  as  found  by 
the  referee,  in  running  the  steamboat  out  of  the  accustomed 
channel.  A  party  cannot  avail  himself  of  this  defence,  who, 
by  his  own  negligence,  gets  into  a  position  which  renders  the 
accident  inevitable.  He  must  exercise  care  and  foresight  to 
prevent  reaching  a  point  from  which  he  is  unable  to  extricate 
himself.    There  was  some  evidence  tending  to  show  that  the 
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St.  John  came  in  contact  with  a  "  hnmmock  "  or  sand  bar, 
which  had  been  suddenly  formed,  was  unknown  to  naviga- 
tors, and  which  could  not  be  guarded  against,  but  the  evi- 
dence on  this  point  was  not  undisputed,  and  was  far  from 
being  satisfactory,  and  the  referee  has  not  found  that  that 
fact  existed.  If  it  did  exist,  and  was  undisputed,  the  negli- 
gence of  the  defendants  in  being  at  that  point,  would  prevent 
its  availability  in  this  action.  (Orockett  v.  Newton^  18  How. 
F.  S.,  581.) 

The  authorities  cited  by  the  learned  counsel  for  the  defend- 
ant are  not  in  conflict  with  these  views.  In  the  case  of  the 
Grace  Girdler  (7  Wall.,  203),  the  court  say :  "  Inevitable 
accident  is  when  a  vessel  is  pursuing  a  lawful  avocation,  in  a 
lawful  manner,  using  the  proper  precautions  against  danger .^ 
and  an  accident  occurs."  It  has  been  adjudged  in  this  case, 
that  the  defendant's  vessel  was  not  using  proper  precautions 
against  danger.  So  in  the  case  of  Fashion  (1  Nevvb.  Ad., 
8),  an  inevitable  accident  is  held  to  be  one  "  where  no*  fault 
can  be  found  on  either  side."  The  only  point  decided  in 
Kdsey  v.  Ba/mes  (12  N.  Y.,  425),  was  that  the  highest  possi- 
ble care  will  not  be  exacted  in  such  a  case. 

In  Stei/nhach  v.  Hae  (14  How.  TT.  S.,  532),  the  court  held 
the  accident  to  be  inevitable,  because  neither  of  the  colliding 
vessels  could  see  the  other  in  time  to  prevent  the  accident. 

It  is  also  claimed  by  the  defendant,  that  the  negligence  of 
the  plaintiff  contributed  to  the  injury  on  two  grounds.  First, 
that  the  tow  was  in  the  wrong  place,  and  had  committed  the 
same  fault  alleged  against  the  defendant  in  endeavoring  to 
sail  east  of  the  actual  channel,  and  was  guilty  of  negligence 
in  running  aground,  which  contributed  to  the  injury.  The 
tow  was  grounded  several  hours  previous,  and  was  entirely 
helpless  at  the  time  of  the  accident.  Those  in  charge  of  the 
St.  John  had  a  full  view  of  the  tow,  and  knew  her  condition 
before  leaving  the  dock  at  Albany,  and  all  the  way  to  where 
it  lay,  and  the,  evening  was  clear  and  moonlight.  The  St. 
John,  and  all  other  passing  vessels,  were  bound  to  regard  the 
actual  situation  of  the  tow,  and  to  exercise  reasonable  care  to 
Hand— Vol.  IV  11 
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prevent  injury.  It  is  not  pretended  that  the  tow  did  any- 
thing to  affect  the  action  of  the  St  John ;  it  simply  lay  still ; 
and  it  is  no  defence,  that  some  hours  previously  she  had 
grounded  through  carelessness.  It  cannot  be  said  in  such  a 
case,  that  the  plaintiff's  negligence  contributed  to  the  injury. 
The  negligence  must  he  jproxiTnate  and  not  remote.  It  must 
be  a  negligence  occuring  at  the  time  the  accident  happened. 
Notwithstanding  the  previous  negligence  of  the  plaintiff,  if 
at  the  time  when  the  injury  was  committed,  it  might  have 
been  avoided  by  the  defendant  by  the  exercise  of  reasonable 
care  and  prudence,  an  action  wiU  lie  for  the  injury.  (18 
N.  Y.,  256,  per  Habbis;  Daviesr.  Mann,  10  M.  &  W.,  545; 
ffaley  v.  Parley  30  N.  Y.,  208 ;  24  Verm.,  487 ;  Cummins 
V.  Spruancey  4  Harr.,  315).  The  case  of  Strout  v.  Foster  (1 
How.  U.  S.,  89),  is  unlike  this.  There  the  injured  vessel  had 
voluntarily  and  unnecessarily  anchored  in  the  thoroughfere 
of  one  of  the  difficult  passes,  or  outlets  at  the  mouth  of  the 
Mississippi.  The  colliding  vessel  was  a  sailing  vessel,  and 
became  unmanageable  in  consequence  of  the  sudden  failure 
of  the  wind,  and  floated  by  the  tide  and  currents  against  the 
anchored  vessel.  The  only  evidence  of  negligence  was  the 
opinion  of  some  experts^  th^it  the  accident  might  have  been 
avoided,  if  everything  had  been  done  by  the  defendant,  which 
it  was  possible  to  do ;  in  other  words,  that  the  highest  possi- 
ble degree  of  care  and  skill  might  have  prevented  the  col- 
lision. The  circuit  judge  held,  that  the  law  imposed  no  siLch 
diligence  on  the  party  in  that  case,  and  yet  the  judgment  of 
the  Circuit  Court  was  only  affirmed  by  an  equal  division  of 
judges  of  the  Supreme  Court.  In  principle,  the  case  is  simi- 
lar to  Kdsey  v.  Ba/mes  (12  N.  Y.,  426),  and,  if  regarded  as 
authority,  is  not  antagonistic  to  the  right  of  the  plaintiff  in 
this  case. 

It  is  also  urged,  that  the  tow  was  negligent  in  not  warning 
the  St  John  of  the  danger  of  proceeding  eastward  by  signal 
or  otherwise.  It  seems  that  one  of  the  men  on  the  tow,  while 
it  lay  aground,  had  made  an  examination  and  ascertained  tliat 
the  channel  remained  unchanged  on  the  west  side,  and  the 
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omission  to  commtinicate  this  knowledge,  is  also  nrged  as  an 
act  of  negligence.  Signals  are  given  to  indicate  the  course 
of  the  vessel  giving  them.  Passing  steamers  give  one  whistle 
if  they  intend  to  go  to  the  right,  and  two,  if  to  the  left.  If 
the  St.  John  gave  two  whistles  (about  which  there  was  some 
question  on  the  trial)  there  was  no  usage  or  custom  of  navi- 
gation requiring  any  return  signal  from  the  tow,  and  any 
attempt  to  signal  or  give  an  alarm  (if  it  had  any  effect)  would 
have  been  as  likely  to  produce  confusion  as  to  have  bene- 
fited the  steamer,  while  an  effective  interference  on  the  part 
of  the  tow  in  the  sailing  of  the  steamer,  resulting  in  injury, 
might  have  cast  the  responsibility  upon  the  plaintiff;  and  as 
to  comunicating  the  knowledge  possessed  by  those  in  charge 
of  the  tow,  it  does  not  appear  that  it  was  practicable  to  do  so. 
But  we  prefer  to  place  the  decision  upon  this  part  of  the  case 
upon  the  ground,  that  there  was  no  legal  duty  on  the  part  of 
the  tow  to  either  signal,  or  impart  any  information  as  to  the 
channel  (which  those  in  charge  possessed)  to  the  St.  John. 
A  steamer  with  the  full  control  of  its  machinery,  desiring  to 
pass  a  vessel,  whether  stationary  or  moving,  must  do  so  upon 
its  own  responsibility,  and  is  bound  to  select  its  route  at  its 
peril.  (1  Wall.,  522,  146,  672;  18  How.,  587,  and  cases 
there  cited.)  The  St.  John  had  access  to  all  the  knowledge 
which  the  tow  had,  and,  in  addition,  had  several  days  experi- 
ence in  sailing  up  and  down  that  spring,  which  the  latter  had 
not.  The  principle  that  every  person  is  bound  to  exercise 
reasonable  care  to  protect  his  own  property  from  injury,  does 
not  apply  to  the  omissions  complained  of.  First,  because 
the  St.  John  knew  the  exact  position  of  the  tow,  and  it  was 
unnecessary  to  give  any  information  on  that  subject,  and 
because  the  tow  had  no  reason  to  suppose  that  the  eastward 
course  of  the  St.  John  would  result  in  an  injury  to  any  of 
its  boats.  The  St.  John  drew  less  water  than  the  McDonald, 
and  it  may  have  been  supposed  that  she  could  pass  on  the 
east  side,  and  if  not,  that  she  would  ground.  In  a  case 
where  a  warning  is  necessary  to  prevent  a  collision,  to  inform 
an  approaching  vessel  of  the  presence  of  a  stationary  one. 
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which  from  darkness  or  other  cause  it  could  not  discover, 
common  prudence  would  dictate,  and  ordinary  care  demand 
that  the  warning  should  be  given,  if  practicable.  But  it 
would  be  a  dangerous  rule,  and  lead  to  the  greatest  injustice, 
to  hold  a  party  liable  for  a  mere  omission  to  give  informa- 
tion in  a  case  like  the  one  before  us. 

The  statement  and  directions  of  the  general  agent  of  the 
defendant  received  in  evidence,  could  have  done  no  legal 
injury  to  the  defendant  on  the  trial,  if  inadmissible,  restricted 
as  they  were  to  the  question  of  damages,  as  there  was  no 
dispute  on  the  trial  as  to  the  amount  of  damages. 

The  judgment  must  be  aflSrmed. 

All  the  judges  concumng,  except  Peckham,  J.,  who  hav- 
ing been  a  member  of  the  General  Term  below,  did  not  sit. 

Judgment  affirmed. 


1^300    Chables  II.    O'Neill,  Respondent,    v.    John    B.    James, 
48    841  Appellant. 

161    482!  ^^ 

—  4 

162     93        '^^  defendant,  a  cement  manufacturer,  having,  on  the  18th  of  July,  made 
^  a  contract  with  the  plaintiff  to  sell  and  deliver  to  him  at  an  agreed  price, 

5,000  barrels  of  cement, "  to  be  delivered  and  received  m  lots  every  week 
or  two  of  about  400  barrels,  aU  to  be  delivered  and  taken  on  or  before 
the  Ist  of  November "  on  the  26th  of  July  made  an  offer  in  writing, 
that  the  plaintiff  have  "  the  privilege  extended  to  him  of  taking  5,000 
barrels  of  cement  in  addition  to  the  5,000  agreed  upon  heretofore,  and 
upon  the  same  terms  and  conditions/' 
The  defendant  delivering  cement  from  time  to  time,  on  the  Oth  September, 
the  pUdntiff  wrote  to  the  defendant  as  follows :  **  You  may  enter  my 
order  for  the  acceptance  of  your  offer  (tiU  October  1st,  time  given  to  con- 
clude on)  for  the  10,000  barrels  cement,  to  commence  firom  date  of  first 
lot*' — JSeldf  in  an  action  for  refusal  to  deliver,  that  this  was  a  valid  and 
binding  acceptance  of  the  offer  of  the  defendant  of  July,  26th,  i^d  con- 
stituted  a  valid  contract  between  the  parties ;  that  it  was  not  a  mere 
notification  by  the  plaintiff  that  he  would  avail  himself  of  the  privilege 
to  accept  the  defendant's  offer  by  the  1st  of  October;  and  that  the  refers 
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ence  to  that  date,  in  the  acceptance,  was  to  be  construed  as  a  mere 
reminder  by  the  plaintiff  that  his  acceptance  was  within  the  time  he 
understood  he  had  to  make  it 

Meldf  further,  no  demand  haying  been  made  for  the  balance  of  the  cement 
imdelivered  until  after  the  1st  of  Noyember,  that  the  plaintiff  did  not,  by 
that  omission,  impair  his  right  to  receiye  the  whole  after  that  time.  The 
defendant  haying  until  the  1st  of  Noyember  to  deliyer  the  cement,  and 
being  in  no  default  before  that  date,  as  long  as  the  lots  of  400  barrels 
each  were  deliyered  weekly,  if  he  desh^  to  cut  off  the  plaintiff  *s  right 
to  demand  and  receiye  the  balance  of  the  whole  quantity  after  the  Ist  of 
Noyember,  he  must  on  or  befbre  that  day,  tender  the  cement  then  unde- 
livered. 

Where  a  party  upon  the  trial  rests  his  case  upon  certain  positions  which  he 
calls  upon  the  court  to  rule  in  his  fayor  as  questions  of  law  arising  upon 
undisputed  facts,  if  he  also  desires  that  any  question  of  fact  in  the  case 
be  submitted  to  the  jury,  he  must  specify  it  and  ask  that  it  be  so  sub- 
mitted. In  the  absence  of  this,  his  mere  exception  to  the  ruling  of  the 
Judge  that  there  is  no  question  for  the  Jury  is  unayailing. 

(Ajgued  October  27th,  1870 ;  and  decided  Noyember  22d,  1870.) 

Appeal  from  a  judgment  of  the  late  General  Term  of  the 
Supreme  Court,  in  the  first  district,  affirming  judgment  for 
the  plaintiff  for  $1,169.22  upon  a  trial  at  circuit. 

The  action  was  for  tke  recovery  of  damages  for  an  alleged 
breach  of  contract,  in  not  delivering  a  balance  of  2,231  barrels 
of  cement,  claimed  in  the  complaint  to  have  been  due  to  the 
plaintiff. 

The  defendant  was  a  manufacturer  of  cement,  on  the  creek, 
at  Rondout,  in  Ulster  county,  which  he  brought  to  the  city  of 
New  York,  on  orders  or  for  deliveries  on  sales,  by  boat,  a 
barge  or  canal  boat,  making  trips  to  the  city  about  once  a 
week,  and  carrying  about  1,000  barrels. 

On  or  about  the  13th  July,  1865,  an  agreement  was 
entered  into  between  the  parties,  by  which  the  defendant  was 
to  furnish,  and  the  plaintiff  to  take,  6,000  barrels  of  cement 
on  the  terms  and  conditions  contained  in  the  following  letters, 
one  from  tlie  plaintiff  to  the  defendant,  dated  July  12, 1865, 
and  one  from  the  defendant  to  the  plaintiff,  dated  July  13, 
1866,  the  last  being  in  acknowledgment  of  the  receipt  of  the 
other : 
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Jebset  City,  N,  J.,  July  12, 1866. 
J.  B.  James,  Esq.,  29  Cedar  street^  New  York: 

Deab  Sm. — ^I  accept  your  offer  for  6,000  barrels  of  cement  at 
$1.40  per  barrel,  three  months,  delivered  in  lots  of  about  400 
barrels  each,  in  abont  one  or  two  weeks  apart  from  date,  and 
all  to  be  taken  on  or  before  the  Ist  of  November ;  between 
3,000  and  4,000  barrels  to  be  delivered  in  Brooklyn,  Clinton 
avenne  dock,  balance  to  be  delivered  in  Jersey  City.  Send 
the  first  lot  on  or  abont  this  day  week,  or  the  20th  instant ; 
will  let  you  know  when  to  send  balance.  This  cement  to  be 
in  good  order  and  fresh. 

Clinton  avenue  dock,  near  the  navy  yard.  Inquire  for  F. 
Curran,  superintendent  of  cathedral.  I  hope  you  have  loaded 
the  100  barrels  to-day  on  oil  cars;  are  waiting  for  it. 

C.  H.  O'NEILL. 

Office  of  J.  B.  James, 
BosENDALE  Cement  Wokks,  No.  2Q^Cedar  street. 

New  York,  July  13, 1865. 

C.  H.  O'Neill,  JS5?j.,  Jersey  City : 

Deab  Sib. — ^Yours  of  yesterday  is  at  hand,  accepting  my 
proposal  to  furnish  5,000  barrels  of  cement  between  this  and 
the  1st  of  November,  at  $1.40,  three  month's  credit,  and  to 
be  delivered  in  lots  of  about  400  barrels  each ;  3,000  to  4,000 
at  Clinton  dock,  Brooklyn,  and  the  balance  at  Jersey  City. 
Every  week  or  two  a  lot,  each  lot  to  bo  settled  for  as  deli- 
vered, by  note  or  cash,  less  the  discount  of  two  (2)  per  cent. 
Please  consider  the  contract  as  concluded. 

Yours  very  truly, 

J.  B.  JAMES. 

My  boat  will  be  down  to-day,  and  will  no  doubt  deliver 
the  100  barrels  ordered,  at  Erie  pier,  Long  Dock,  this  p.  m. 

After  this  contract  had  been  concluded,  the  plaintiff  nego- 
tiated for  the  privilege  of  taking  5,000  barrels  of  cement 
more,  and  the  defendant,  in  answer,  wrote  a  letter,  dated 
24th  July,  1865,  put  in  evidence  by  the  plaintiff  as  follows : 
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Office  of  J.  B.  James, 
EosENDALE  Cement  Works,  No.  29  Cedar  street, 

New  Yobk,  July  24,  1865. 

C.  H.  O'Neill  has  (hereby)  the  privilege  extended  to  him 

of  taking  five  thousand  (5,000)  barrels  of  cement  in  addition 

to  the  5,000  agreed  npon  heretofore,  and  upon  the  same  terms 

and  conditions.     This  agreement,  however,  not  to  be  binding 

in  case  of  accidents  to  the  works  of  the  undersigned,  so  that 

it  cannot  be  manufactured. 

The  only  acceptance  of  the  offer  in  this  letter  of  the  defend- 
ant by  the  plaintiff  was  by  a  letter  dated  September  9,  1865, 
as  follows : 

Jeesey  Ciry,  Septefmher  9, 1865. 
J.  B.  James,  New  York: 

Deab  Sib.— You  will  please  let  your  first  cement  boat  down 
stop  at  Erie  railway  pier,  and  land  100  barrels.  I  expect 
more  orders  at  same  pier  by  the  time  the  boat  arrives.  Also, 
ship  from  same  boat  to  the  cathedral,  Brooklyn,  400  to. 500 
barrels.  If  you  send  me  bills  of  the  last  (iement  landed  and 
not  settled  for,  I  will  send  a  checK  for  same. 

You  may  enter  my  order  for  the  acceptance  of  your  offer 
(till  October  1st,  time  given  to  conclude  on),  for  the  10,000 
barrels  cement,  to  commence  from  date  of  first  lot  to 
Brooklyn.  Yours,  etc., 

C.  H.  O'NEILL. 

The  defendant  commenced  delivering  the  cement  in  July. 
The  plaintiff  would  take  the  cement  offered  as  it  suited  his 
convenience.  If  it  did  not  suit  the  plaintiff's  convenience  to 
receive  it  when  offered,  the  defendant's  agent  would  dispose 
of  it  elsewhere,  with  plaintiff's  assent,  and  in  some  cases  the 
defendant  would  request  the  plaintiff  to  allow  him  to  fill  an 
order  elsewhere  with  the  cement  brought  down,  which  was 
done. 

In  this  mode  of  delivery  to  suit  mutual  convenience,  the 
plaintiff  received  7,749  barrels ;  but  he  did  not  receive  the 
whole  of  the  first  5,000  barrels  until  about  the  14th  of 
October. 
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The  further  receipt  of  the  2,769  barrels  of  cement  delivered 
thereafter  by  defendant  in  lots,  included  a  lot  of  979  barrels 
received  by  plaintiff  2d  of  November,  which  was  the  last  he 
received,  and  was  short  of  the  additional  5,000,  which  the 
defendant  had  offered  liim  tlie  privilege  of  taking  by  2,231 
barrels. 

The  plaintiff  demanded  a  delivery  of  this  2,231  barrels 
some  time  in  the  latter  part  of  November  or  about  the  1st 
of  December,  1865;  and  the  defendant  then  refused  to 
deliver,  on  the  ground  that  1st  of  November  had  passed, 
and  he  was  not  obliged  to  deliver  it. 

There  was  no  evidence  of  any  call  or  demand  by^  the  plain- 
tiff for  cement  to  which  he  was  entitled  on  or  before  the  1st 
of  November,  which  had  been  refused  or  not  delivered. 

And  there  was  no  evidence  of  any  notice,  reasonable  or 
otherwise,  by  the  plaintiff  to  the  defendant,  that  he  would 
require  or  would  take  any  greater  number  of  barrels  of 
cement  than  were  delivered  to  him,  nor  any  demand  of  the 
balance  claimed  in  the  complaint  at  any  time  on  or  before  the 
1st  of  November. 

The  plaintiff  gave  no  evidence  that  he  was  ready  and  wil- 
ling to  pay  in  cash  or  note  for  the  cement  prior  to  the  1st 
day  of  November,  that  being  the  day  conceded  by  the  plain- 
tiff in  his  complaint  as  the  time  for  completing  the  contract. 

The  defendant  moved  to  dismiss  the  complaint,  when  the 
plaintiff  rested,  and  again  when  the  testimony  was  closed,  on 
the  ground  that  an  acceptance  by  the  plaintiff  of  the  defend- 
ant's offer  in  his  letter  of  July  24th,  to  the  plaintiff,  after  the 
contract  for  the  first  5,000  barrels  of  cement  had  been  con- 
cluded, of  the  privilege  of  taking  5,000  barrels  of  cement,  in 
addition  to  the  5,000  barrels  agreed  upon  before,  imposed  no 
obligation  upon  the  plaintiff  to  take  the  additional  5,000,  and 
consequently  the  defendant  was  not  bound  to  deliver  the 
additional  5,000  barrels  of  cement,  and  no  binding  contract 
was  therefore  proved  as  to  the  additional  5,000  barrels. 
Also,  on  the  ground  that  there  was  no  evidence  of  any 
demand  and  refusal  to  deliver  any  number  of  barrels  during 
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the  time  contemplated  by  any  agreement,  and  therefore  no 
breach  shown. 

These  motions  were  denied,  and  the  defendant  excepted. 

The  court  ruled  that  there  was  no  question  to  be  submitted 
to  the  jury  except  as  to  the  amount  of  damages.  To  which 
ruling  defendant  excepted. 

Defendant's  counsel  requested  the  court  to  charge  the  jury 
as  follows : 

1.  An  agreement  on  the  part  of  the  defendant  after  the 
contract  for  the  first  5,000  barrels  of  cement  liad  been  con- 
cluded, that  the  plaintiff  should  have  the  privilege  of  taking 
5,000  more  barrels  of  cement  on  the  same  terms  and  condi- 
tions, although  accepted  or  assented  to  by  the  plaintiff,  but 
without  obligating  himself  to  take  the  5,000  additional  barrels, 
would  not  be  a  valid  contract,  and  would  be  void  for  want  of 
mutuality. 

The  court  refused  so  to  charge,  and  defendant's  counsel 
excepted. 

2.  The  offer  by  the  defendant  to  the  plaintiff  of  lots  of 
cement  from  time  to  time  during  the  running  of  the  contract, 
when  the  plaintiff  should  have  received  the  same,  but  which 
the  plaintiff  was  unwilling  to  take  by  reason  of  its  being 
inconvenient  for  him  to  do  so,  if  the  plaintiff  or  his  agent 
could  effect  a  sale  to  other  parties,  and  the  sale  thereof  to 
other  parties  by  the  defendant  at  the  request  of  the  plaintiff, 
would  discharge  the  plaintiff  from  any  obligation  to  take,  and 
the  defendant  from  any  obligation  to  again  tender  or  deliver 
the  quantities  of  cement  so  tendered  and  sold  on  the  plain- 
tiff's request. 

The  court  refused  so  to  charge,  and  defendant's  counsel 
excepted. 

Lyman  Tremain^  for  the  appellant,  that  upon  the  excep- 
tion to  the  judge's  charge  that  there  was  no  question  for  the 
jury  except  the  amount  of  damages,  the  defendant  is  at 
liberty  to  raise  not  only  the  specific  questions  presented  at  the 
trial,  but  any  other  which  show  that  the  jury  might  have  found 
Hand— Vol.  IV.        12 
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for  the  defendant,  cited  Shddon  v.  Ins.  Co.  (26  N.  Y.  K,  460) ; 
Beekman  v.  JocTcb  (55  Barb.,  468) ;  Cook  v.  N.  T.  C  R.  H. 
(3  Keyes,  476) ;  People  v.  Roe  (1  HUl,  460) ;  Foote  v.  Wis- 
waU  (14  J.  R.,  804) ;  People  v.  Rathbone  (21  Wend.,  509 ; 
17  id.,  257). 

That  the  plaintiff's  letter  of  September  9th  was  no  accept- 
ance and  imposed  no  obligation  npon  the  plamtiff,  and  that 
therefore  there  was  no  contract  binding  npon  the  defendant, 
there  being  no  mutuality,  he  cited  Burnet  v.  Bisco  (4  John., 
235) ;  Tucker  v.  Wood  (12  John.  R,  190) ;  Cook  v.  OxUy 
(3  T.  E.,  653) ;  Roscarla  v.  Thomas  (3  Ad.  &  Ell.  N.  S., 
234). 

That  there  must  be  a  demand  within  the  time  by  the  plain- 
tiff, he  cited  Ld.  Ahinger^  Radford  v.  Smith  (3  Mees.  & 
Wels.,  258) ;  Topping  v.  Root  (5  Cow.,  404,  406). 

Samuel  Hand^  for  the  respondent. 

Rapallo,  J.  The  memorandum  signed  by  the  defendant 
under  date  of  July  24,  1865,  whereby  he  extended  to  the 
plaintiff  the  privilege  of  taking  5,000  barrels  of  cement  in 
addition  to  the  6,000  agreed  upon  theretofore,  and  upon  the 
same  terms  and  conditions,  was  in  substance  an  offer  on  the 
part  of  the  defendant  to  sell  to  the  plaintiff  the  additional 
5,000  barrels  on  the  same  terms  and  conditions  as  those  upon 
which  the  first  lot  was  sold,  thus  giving  the  plaintiff  the 
option  to  increase  his  purchase  to  10,000  barrels. 

The  defendant's  letter  of  September  9, 1865,  in  which  he 
says  to  the  plaintiff:  "You  may  enter  my  order  for  the 
acceptance  of  your  offer  (till  October,  1st,  time  given  to  con- 
clude on)  for  the  10,000  barrels  of  cement,  to  commence  from 
date  of  first  lot  to  Brooklyn,"  was  a  sufficient  acceptance  of 
the  defendant's  oflfer.  The  words  "  till  October,  1st,  time 
given  to  conclude  on,"  indicate  an  understanding  on  the  part 
of  the  defendant,  that  he  had  been  given  until  October  1st, 
to  conclude  whether  or  not  he  would  avail  himself  of  the 
privilege.    They  do  not  detract  from  the  force  of  the  accep- 
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tance,  or  indicate  that  the  matter  was  to  be  left  any  longer  in 
Biispense.  They  simply  amount  to  a  reminder  that  tlie  accep- 
tance is  sent  within  the  time  given. 

Upon  the  acceptance  of  the  offer,  a  valid  contract  arose, 
binding  upon  both  parties.  The  position  assumed  by  the 
defendant,  that  this  acceptance  was  merely  an  expression  of 
willingness  on  the  part  of  the  plaintiff  to  have  the  privilege 
of  taking  the  cement,  and  did  not  bind  him  to  take  it,  is 
wholly  untenable.    It  was  the  exercise  of  the  privilege  itself. 

The  motion  for  a  nonsuit  on  the  ground  that  no  contract 
had  been  proved,  was,  therefore,  properly  denied. 

The  second  ground  of  motion  for  a  nonsuit  was,  that  there 
was  no  proof  of  a  demand  by  the  plaintiff,  within  the  time 
contemplated  by  the  contract. 

The  agreement  as  to  time  was  contained  in  the  letters, 
which  constitute  the  contract  for  the  first  5,000  barrels.  The 
plaintiff,  by  his  letter  of  July  12, 1865,  am^ed  that  he  would 
take  them  all,  on  or  before  the  Mlft^iF^;Noveiaber.  The 
defendant,  by  his  reply  of  July,  13th,  agreed  to  furnish  them 
between  then  and  the  Ist  of  November.  They  were  to  be 
delivered  in  lots  of  about  400  barrels  each,  every  week  or  two 
a  lot. 

The  second  5,000  barrels  were  sold  on  the  same  tenils,  and 
conditions  as  the  first.  But  the  agreement  for  the  second 
5,000  barrels  not  having  been  perfected  by  the  acceptance  of 
the  order,  until  September  9,  1865,  it  is  evident  that  they 
could  not  all  be  delivered  without  either  increasing  the  lots, 
or  enlarging  the  time. 

The  evidence  further  showed,  that  during  the  running  of 
the  contract,  various  lots,  which  might  have  been  delivered 
under  the  contract,  were  by  mutual  consent  delivered  to  other 
parties,  thus  further  increasing  the  time  required,  and  it 
appeared  in  the  defendant's  evidence,  that  in  some  instances 
these  diversions  were  made  at  his  request.  It  also  appeared 
that  the  last  delivery  was  made  on  the  2d  of  November. 

These  facts  are  suflBcient  to  show  that  time  was  not  regarded 
as  material,  and  was  waived. 


( 


92  O'Neill  v,  James.  [Nov., 

Opinion  of  the  Court,  per  Rafallo,  J. 

^     I    ■!  —  ^»i       ■     I    III  ■   ■■■■-^— ^^^^^^     .^M.  I    ■■■■   ■  ^— ^i^»^— — ■  ^^— —  ■■■■  III  I      I   I  — ^_^a^ 

Bat  further,  the  defendant  had  until  the  1st  of  November 
to  complete  the  delivery.  So  long  as  he  made  the  weekly 
deliveries,  the  plaintiff  had  no  right  to  demand  more  until 
the  expiration  of  the  stipulated  time.  If  the  defendant 
desired  to  foreclose  the  plaintiff  from  demanding  a  delivery 
after  that  time,  he  should  have  tendered  the  number  of  bar- 
rels remaining  undelivered.    No  such  tender  was  made. 

The  motion  for  a  nonsuit  on  the  ground  of  a  want  of 
demand,  before  the  1st  of  November,  was  properly  denied. 

The  request  to  charge  the  jury  as  to  the  effect  of  accepting 
a  privilege,  witholit  becoming  bound  to  take,  was  a  purely 
hypothetical  and  abstract  proposition,  which  could  have  no 
application  to  this  case,  and  was  properly  refused. 

The  offer  and  the  acceptance  were  both  in  writing ;  there 
could  be  no  dispute  therefore  as  to  the  language  used,  and 
whether  or  not  it  constituted  a  valid  contract  was  a  question 
of  law,  and  was  properly  decided  by  the  court. 

The  second  request  to  charge  was  also  properly  refused: 
The  court  was  called  upon  to  instruct  the  jury  as  matter  of 
law,  that  as  to  the  lots  which  had  been  by  mutual  consent 
and  for  mutual  accommodation  disposed  of  by  the  defendant, 
instead  of  being  delivered  under  the  contract,  the  defendant 
was  discharged.  There  was  nothing  in  the  nature  of  the 
transaction  which  would  justify  such  a  conclusion.  It  is 
not  pretended  that  the  plaintiff  refused  to  take  these  lots. 
In  some  instances,  it  was  more  convenient  for  him  not  to 
take  them  at  the  particular  time,  and  the  defendant  disposed 
of  them  elsewhere.  In  other  cases,  it  was  not  convenient  for 
the  defendant  to  deliver  them  at  the  time,  and  the  plaintiff 
consented  to  yield  his  claim  to  an  immediate  delivery. 
Nothing  but  a  postponement  of  the  deliveries  seems  to  have 
been  contemplated.  The  defendant  on  the  trial  did  not  even 
ask  to  have  the  question  submitted  to  the  jury,  as  to  what 
was  intended ;  but,  treating  the  question  as  one  of  law,  claimed 
a  positive  instruction,  and  the  court  rightly  refused  to  give 
such  instruction. 
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The  only  remaining  exception  is,  to  the  ruling  of  the  court 
that  there  was  no  question  to  be  submitted  to  the  jury,  except 
the  question  of  damages. 

It  is  difficult  to  find  any  other  question  of  fact  in  the  case, 
proper  to  have  been  submitted  to  the  jury ;  but  if  there  were, 
the  defendant  was  bound  to  call  the  attention  of  the  court  to  it. 

The  defendant  rested  his  defence  upon  the  grounds,  that 
there  was  no  contract,  no  demand  within  the  time  stipulated 
for  delivery,  and  that  the  defendant  was  discharged  as  to 
certain  lots  of  the  cement  in  question ;  and  he  called  upon 
the  court  to  rule  upon  these  matters  as  questions  of  law 
arising  upon  undisputed  facts. 

In  such  a  case,  if  the  defendant  desired  to  raise  any  further 
question,  and  submit  it  to  the  jury,  he  was  bound  to  specify  it, 
in  order  to  render  his  exception  available.  (  WincheU  v.  HicJcSy 
18  N.  Y.,  558 ;  MaUory  v.  Tioga  R.  R.  Co.,  5  Abb.  N.  S., 
420 ;  Seymour  v.  C&wingj  1  Keyes.,  532 ;  JencJcs  v.  Smithy 
1  Comst.,  92.) 

The  judgment  should  be  affirmed,  with  costs. 

All  the  judges  concurring,  judgment  affirmed.    . 


Ahos    M.    Sheldon,    Kespondent,    v.    Samuel    Hoeton,      iie  laa 

Impleaded,  etc.,  Appellant. 

A  waiver,  by  the  indorser  of  negotiable  paper,  of  demand  npbn  the  maker, 
and  of  notice  of  non-payment,  may  be  by  implication  from  his  acts,  as 
well  as  by  express  words. 

And  accordingly,  where  the  holder  of  a  promissory  note,  just  previous  to  \U 
maturity  having  sought  an  interview  with  the  indorser,  shown  him  the 
note,  and  stated  that "  the  maker  wanted  it  to  remain  another  year,'' 
asked  him  if  he  was  willhig,— J7«2(2(CHnBCH,  Ch.  J.,  and  Folgeb,  J.,  eon- 
tra)f  that  the  reply  of  the  indorser  that  he  was  willing  to  let  it  remain, 
and  that  it  was  a  good  note,  were  a  waiver  of  demand  and  notice  at 
maturity,  and  their  omission  did  not  discharge  the  indorser. 

^eld,  ftirther,  that  imder  these  circumstances,  the  waiver  was  complete, 
independently  of  the  question  whether  an  agreement  between  the  maker 
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and  holder  for  an  eztensicm  for  one  year  on  the  note  was  or  was  not  made. 
In  such  case,  the  liability  of  the  indorscr  becomes,  by  the  waiver,  abeolnte 
on  the  maturity  of  the  note,  and  no  subsequent  demand  and  notice,  at  the 
expiration  of  the  year  of  extension,  or  at  any  other  time,  are  necessaiy  to 
fix  him. 

(Argued  November  2d,  and  decided  November  22d,  1870.) 

Appeal  from  a  judgment  of  the  late  General  Term  of  the 
Supreme  Court  in  the  second  district,  affirming  a  judgment 
for  the  plaintiff  upon  a  verdict. 

The  action  was  upon  a  promissory  note  made  by  Wm.  H. 
Horton,  May  3d,  1866,  payable  to  Niles  Knickerbocker  or 
bearer,  for  the  sum  of  $400,  one  year  from  date,  with  interest 
at  six  per  cent.  It  was  indorsed  by  the  defendant  to  Samuel 
Horton,  before  its  delivery  to  Knickerbocker,  and  then 
delivCTcd  by  the'maker  in  payment  of  a  debt. 

Subsequently  by  an  arrangement  between  Knickerbocker 
and  Henry  Sheldon,  the  note  was  transferred  to  the  latter. 

On  the  19th  of  April,  1866,  and  a  few  days  before  the 
maturity  of  the  nolp,  Henry  Sheldon  being  about  to  enter 
into  an  arrangement  by  which  his  title  to  the  note  would  be 
transferred  to  the  plaintiff,  with  the  knowledge  of  the  latter 
went  to  the  defendant,  Samuel  Horton,  when,  as  Sheldon 
testified,  the  following  conversation  took  place. 

"  I  told  him  William  (the  maker)  wanted  this  (the  note)  to 
remain  another  year.  I  asked  if  he  was  willing,  and  he  said 
he  was  willing  to  let  it  remain ;  and  he  took  the  note  and 
looked  it  over  and  said  it  was  a  good  note." 

Henry,  after  this  interview,  transferred  the  note  to  the 
plaintiff. 

This  conversation  was  denied  by  the  defendant,  who  swore 
that  nothing  took  place  at  the  interview,  except  with  reference 
to  his  signature. 

It  did  not  appear  in  the  case  whether  William  had,  in  fact, 
made  any  request  for  time,  or  whether  any  time  had  been 
given  him. 

The  plaintiff  placed  the  note  in  a  bank  for  safe  keeping 
soon  after  he  obtained  it.    Ko  demand  was  made  or  notice 
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given  until  the  3d  of  May,  1867,  when  he  personally 
demanded  payment  of  the  maker,  and  also  of  the  defendant, 
notifying  him  that  he  had  failed  to  get  payment  of  William. 

The  court  left  to  the  jury  to  decide  whether  the  account 
of  Henry  Sheldon  of  the  interview  on  the  19th  of  April,  or 
that  of  the  defendant  was  worthy  of  belief,  charging  them 
that,  if  they  found  that  of  Henry  to  be  true,  then  the  plain- 
tiff was  entitled  to  the  verdict. 

The  counsel  for  the  defendant  raised  the  legal  question  as 
to  the  effect  of  the  omission  of  protest  and  notice  by  motion 
to  nonsuit,  to  direct  a  verdict  and  by  exception  to  the  charge. 

The  jury  found  for  the  plaintiff. 

Homer  A,  JVelsouy  for  the  appellant,  on  the  suflSciency  of 
the  alleged  waiver  of  demand  and  notice,  cited  Oswego  Bh. 
V.  Eromer  (Hill  &  D.  Supp.,  122) ;  De  Oroot  v.  Blake 
(Anth.  N.  P.,  299);  Keeler  v.  BaHine  (12  Wend.,  110); 
Jackson  v.  liichards  (2  Cai.,  343) ;  Buckley  v.  BeftiUey  (42 
Barb.,  646) ;  Coghlan  v.  Dinsmore  (9  Bosw.,  453) ;  Union 
Bk.  V.  Magrvder  (7  Pet.,  287,  Story,  J.)  ;  Bruce  v.  Li/Ue  (13 
Barb.,  163) ;  Spencer  v.  Earvey  (17  Wend.,  489.) 

AUard  Anthony^  for  the  respondent,  upon  the  same  ques- 
tion, cited  Edw.  on  Bills,  633 ;  John.  Ca.,  99  ;  10  Wendell, 
504 ;  13  Barb.,  163 ;  4  Campbell,  285 ;  17  Wend.,  489 ;  4 
E.  D.  Smith,  458. 

That  by  such  waiver,  the  contingent  liability  was  changed 
to  an  absolute  one,  he  cited  (18  East,  430 ;  17  Johns.,  176 ; 
18  id.,  327 ;  3  Carrington  &  Payne,  456) ;  Harrington  v. 
Dorr  (3  Kobertson,  275.) 

Andrews,  J.  It  may  be  assumed  that  the  statement  made 
by  the  defendant  to  the  witness  Henry  Sheldon,  which  is 
relied  upon  as  constituting  a  waiver  of  demand  and  notice, 
was  conamunicated  to  the  plaintiff,  at  the  time  he  received 
the  transfer  of  the  note,  and  that  the  defendant  understood 
that  such  communication  was  to  be  made. 
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The  interview  between  the  witness  and  the  defendant  took 
place  a  few  days  before  the  maturity  of  the  note,  and  pend- 
ing a  negotiation  between  the  witness  and  the  plaintiff  for 
the  purchase  by  the  plaintiff  of  the  note  and  other  property. 
It  was  sought  by  the  witness,  at  the  suggestion  of  the  scrive- 
ner who  drew  the  agreement  for  the  sale,  and  in  the  charge 
of  the  court,  the  statement  of  the  defendant  at  the  interview 
was,  without  objection,  treated  as  having  been  made  to  the 
plaintiff. 

There  was  a  direct  contradiction  between  the  testimony  of 
the  witness  Henry  Sheldon  and  that  of  the  defendant  as  to 
what  was  said  between  them  at  the  interview  referred  to. 

This  question  was  submitted  as  a  question  of  fact  to  the 
jury,  and  the  issue  was  found  for  the  plaintiff,  and  the  ver- 
sion of  the  witness  Sheldon  is  therefore  to  be  regarded  as 
the  true  one.  This  brings  us  to  the  question  in  the  case, 
viz. :  Whether  the  conversation  between  the  witness  and  the 
defendant,  as  related  by  Henry  Sheldon,  was,  in  law,  a  waiver 
by  the  defendant  of  demand  and  notice,  and  rendered  the 
defendant  liable  to  pay  the  note,  although  no  demand  was 
made  or  notice  given.  The  court  charged  the  affirmative  of 
this  proposition. 

The  witness  testified  that,  at  the  interview,  he  showed  the 
note  to  the  defendant,  and  told  him  that  the  maker  "  wanted 
it  to  remain  another  year."  The  witness  continued:  "I 
asked  him  if  he  was  willing,  and  he  said  he  was  willing  to 
let  it  remain.  He  looked  it  over,  and  said  it  was  a  good 
note." 

There  is  no  express  evidence  in  the  case  of  any  agreement 
between  the  holder  and  the  maker  of  the  note  for  the  exten- 
sion of  the  time  of  payment.  If  such  an  agreement  was 
made,  tlie  fact  is  to  be  inferred  from  the  statement  of  the 
Avitness  at  the  interview  with  the  defendant,  and  the  omis- 
sion to  collect  the  note  at  its  maturity. 

The  liability  of  an  indorser  of  a  note  to  pay  it  is,  in  general, 
upon  the  implied  condition  that  payment  thereof  shall  be 
demanded  of  the  maker  at  maturity,  and  in  case  of  default. 
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that  notice  of  non-payment  shall  thereupon  be  gi^en  to  the 
indorser. 

These  conditions  are  for  the  benefit  and  protection  of  the 
indorser.  The  demand  is  to  be  made,  so  that  the  principal 
debtor,  may  be  first  called  npon  to  pay  the  debt,  and  notice 
of  nonpayment,  in  case  of  default  is  to  be  given,  so  that  the 
indorser  may  have  prompt  notice,  and  the  opportunity  to 
protect  himself  from  loss. 

But  the  rule  that  demand  and  notice  are  requisite  to  charge 
the  indorser,  is  subject  to  exceptions,  as  when  the  note  was 
made  for  tlie  accommodation  of  the  indorser,  or  when  he 
has  before  its  maturity  taken  an  assignment  of  all  the  pro- 
perty of  the  maker  for  his  protection.  (Story  Prom.  Notes, 
§§  268,  282.)  In  such  cases,  the  reason  of  the  rule  requiring 
demand  and  notice  does  not  apply,  and  the  indorser  is  liable 
without  them.  So  an  indorser  may  waive  these  proceedings, 
and  consent  to  be  bound,  altliough  they  are  not  taken. 

This  is  upon  the  obvious  principle,  that  a  party  to  a  con- 
tract may  renounce  the  benefit  of  any  stipulation  in  it, 
designed  for  his  own  protection.  Such  waiver  may  be  by 
express  words,  or  it  may  arise  by  implication  from  the  acts 
or  conduct  of  the  indorser. 

It  may  precede  the  maturity  of  the  note,  or  may  arise  upon 
a  promise  to  pay  the  note  with  knowledge  of  the  laches  after- 
ward. 

The  right  that  demand  should  be  made  and  notice  given  is 
personal  to  the  indorser,  and  the  waiver  requires  no  new 
consideration  to  support  it.  (Parsons  on  Notes  and  Bills,  404, 
574 ;  Story  on  Notes,  §  275 ;  Tebbetts  v.  Pearce^  23  Wend., 
379 ;  Coddi/ngtan  v.  Davis^  3j  Den.,  17 ;  WaU  v.  -ffay,  1  La. 
An.,  312 ;  Barclay  v.  Wea/oer^  19  Pa.  St.  398 ;  Law  v.  Stew- 
art^ 20  Maine,  98.) 

In  this  case,  the  assent  of  the  indorser  that  the  note  should 
^'  lie  over  "  another  year,  when  applied  to  by  the  holder,  and 
-when  informed  by  him,  that  the  maker  of  the  note  desired 
it,  was  inconsistent  witli  the  idea  of  the  continuance  of  the 
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obligation  of  the  holder  to  demand  payment  of  the  maker,  or 
to  give  notice  of  non-payment,  in  order  to  hold  the  indorser. 

In  case  the  payment  of  the  note  was  extended,  there  was 
manifestly  no  propriety  in  making  demand  of  payment  at 
maturity,  for  by  the  arrangement  of  the  parties,  the  time  of 
payment  was  postponed,  nor  would  notice  of  nonpayment  be 
proper,  for  the  maker,  under  the  new  arrangement,  would  not 
then  be  in  default. 

There  seems  to  be  no  construction  of  the  transaction  con- 
sistent with  the  view,  that  when  the  consent  was  given,  the 
defendant  intended  to  make  his  liability  to  pay  the  note, 
depend  upon  demand  and  notice  at  its  maturity. 

It  is,  we  think,  a  fair  inference  from  the  evidence,  that  the 
time  of  payment  was  extended  by  an  agreement  between  the 
holder  and  the  maker  of  the  note.  But  the  consent  of  the 
defendant  was  not  upon  condition  that  such  agreement  should 
be  made. 

The  question  to  the  indorser  whether  he  was  willing  to 
allow  the  note  to  lie  another  year,  did  not  imply  tliat  the 
holder  was  to  enter  into  any  positive  engagement  with  the 
maker  for  such  extension.  The  consent  was  full  and  uncon- 
ditional, and  justified  the  plaintiif  in  omitting  proceedings, 
to  fix  by  demand  and  notice,  the  liability  of  the  indorser,  so 
long  as  the  consent  was  not  withdrawn. 

The  holder,  in  fact,  allowed  the  note  to  mature,  without 
demand  or  notice,  and  deferred  its  collection  for  the  time 
suggested. 

It  is  claimed  by  the  appellant  that  after  the  alleged  con- 
sent to  the  extension  of  time,  the  plaintiff  deposited  the  note, 
before  it  became  due,  in  a  bank  for  collection,  and  he  so 
stated  on  his  cross-examination.  No  place  of  payment  was 
specified  in  the  note,  and  on  his  re-examinatioq  the  plaintiff 
testified  that  he  left  the  note  at  the  bank,  with  other  papers, 
for  safe  keeping. 

This  evidence  could  be  legitimately  considered  upon  die 
controverted  question,  whether  the  defendant  consented  to 
the  extension  of  the  time  of  payment ;  but  it  did  not  tend  to 
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qualify  or  explain  the  effect  or  meaning  of  the  language  used 
by  him  when  the  consent  was  given.  {Boyd  v.  Cleveland,  4 
Pick.,  625.) 

We  are  of  opinion  that  nnder  the  circnmstances,  the  con- 
sent proved  was,  in  law,  a  waiver  of  demand  and  notice,  and 
that  there  was  no  error  in  the  charge  of  the  conrt.  {Creamer 
V.  Perry,  17  Pick.,  332 ;  Spencer  v.  Hervey,  17  Wend.,  489.) 

The  liability  of  the  indorser  became  absolute  on  the 
maturity  of  the  note,  and  no  subsequent  demand  or  notice  at 
any  time  was  required.  {Amoskeag  Bank  v.  Moore,  37  N. 
H.,  539 ;  Ridgeway  v.  Day^  13  Penn.  St.,  208 ;  Forster  v, 
Jurdison,  16  East,  104.) 

The  point  now  made  for  the  first  time,  that  the  complaint 
was  insufficient,  cannot  be  considered.  The  question  of 
waiver  was  litigated  on  the  trial  without  objection  as  to  the 
form  of  the  pleadings. 

The  judgment  should  be  affirmed. 

Allen,  Gbovee,  Peckham  and  Eapallo,  JJ.,  concurred 
with  Andbews,  J.,  for  affirmance. 

Chuech,  Ch.  J.,  and  Folgee,  J.,  were  for  reversal,  holding 
that  the  conversation,  as  sworn  by  Henxy  Sheldon,  constitu- 
ted no  sufficient  waiver. 

Judgment  affirmed.* 


Geoegb  B.  Skinnee,  Appellant,  v.  Jake  Quin,  Eespondent. 

R,  by  will,  after  the  payment  of  his  debts,  gave  to  his  executor  all  his 
estate,  in  trust  for  the  foUowhig  uses  and  purposes :  to  pay  and  apply 
the  whole  net  income  to  the  use  and  support  of  his  mother  and  his  wife 
(the  defendant),  share  and  share  alike,  during  the  life  of  his  mother, 
permitting  them  to  occupy  his  farm  during  her  life ;  and  upon  her  death, 
to  pay  two  specified  legacies.  He  also  directs  the  executor  to  invest  a  cer- 
tam  sum,  and  apply  the  income  to  the  support  of  certain  l^atees.    By  the 

*  Note.— As  to  the  liability  of  the  defendant  as  indoner  by  indorsing  his  name  to  give 
credit  to  the  maker  with  the  payee.    (See  CromvfOl  r.  ffetHU,  40  K.  Y.,  491n.)— Exp. 
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fifth  daose,  he  gave  **  all  the  rest,  residue  and  remainder  of  his  said 
estate  to  his  beloved  wife,  Jane  Rhead,  and  to  her  heirs  andi  assigns  for- 
ever, which  was  to  be  accepted  and  received  in  lien  of  dower  and  right 
of  dower ;  and  he  Jiereby  authorized  and  empowered  hie  said  executor  to  M 
and  convey  his  real  estate  at  any  time  after  the  death  of  his  said  mother,  and 
pypap  Oder  ^proceeds  thereqftohis  said  wtfe. 

BM^  that  the  power  to  seU,  given  to  Uie  executor,  was  legal  and  valid,  as  a 
power  in  trust,  and  not  inconsistent  with  or  repugnant  to  the  residuary 
deyise. 

An  order,  procured  by  a  party  against  whom  Judgment  is  ordered,  directing 
the  successful  party  to  enter  such  Judgment,  so  that  an  vppesA  may  be 
taken,  is  proper  and  in  accordance  with  regular  practice. 

(Argued  October  38, 1870 ;  decided  November  22, 1870.) 

Appeal  by  plaintiff  from  a  judgment  of  the  late  General 
Teina  of  the  Supreme  Court,  in  the  second  district,  affirming 
a  judgment  at  circuit  and  order  of  Special  Term  denying 
plaintiff's  motion  for  a  new  trial. 

This  was  an  action  originally  brought  against  Joseph  H. 
PiEdmer,  executor  of  the  last  will  and  testament  of  Benjamin 
Ehead,  deceased,  and  Jane  Quin,  formerly  his  widow,  to 
recover  possession  of  a  farm  in  Yonkers. 

Benjamin  Khead,  who  owned  these  premises,  at  the  time 
of  his  death,  which  occurred  in  July,  1861,  left  a  will,  part 
of  the  first  clause  of  which  reads  as  follows :  "  First.  After 
all  my  lawful  debts  are  paid  and  discharged,  I  give  and 
bequeath  unto  Joseph  H.  Palmer,  of  the  said  town  of  Yon- 
kers, my  executor  hereinafter  nominated  and  appointed,  all 
my  estate  real  and  personal,  wheresoever  situated,  and  of 
what  nature  or  kind  soever,  in  trust  nevertheless,  and  to 
ftnd  for  the  following  uses  and  purposes,"  to  pay  and 
apply  the  whole  net  income  to  the  use  and  support  of  his 
mother  and  wife  (the  respondent),  share  and  share  alike,  dur- 
ing the  life  of  his  mother,  permitting  them  to  occupy  his 
farm  in  Yonkers  (the  farm  in  question)  during  the  life  of  the 
same  i)erson.  Upon  her  death,  by  the  second  and  third 
clauses  of  the  will,  two  specified  l^acies  are  to  be  paid ;  and 
by  the  fourth  clause,  the  executor  is  to  invest  a  certain  sum, 
and  apply  the  Income  to  the  support  of  certain  persons. 
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The  fifth  clause  is  as  follows : 

5th.  I  do  give,  devise,  and  bequeath,  all  the  rest,  residue 
and  remainder  of  my  said  estate  to  my  beloved  vrife,  Jane 
Rhead,  and  to  her  heirs  and  assies  forever,  which  is  to  be 
accepted  and  received  in  lieu  of  all  dower  and  right  of  dower ; 
and  I  do  hereby  authorize  and  empower  my  said  executor  to 
sell  and  convey  my  real  estate  at  any  time  after  the  death  of 
my  said  mother,  and  pay  over  the  proceeds  thereof  to  my  said 
wife ;  and  I  do  also  authorize  and  empower  my  said  ei^ecutor 
to  sell  and  convert  into  cash  all  my  personal  effects.    , 

The  will  was  admitted  to  probate  July  22,  1861.  The 
testator's  mother  died  October  17, 1861. 

The  plaintiff,  appellant,  claims  title  to  the  premises  under 
a  deed  given  by  Palmer,  the  executor,  in  July,  1864,  purport- 
ing to  convey  said  farm  in  execution  of  the  trusts  under  the 
will. 

The  defendant,  Jane  Quin,  the  respondent  (the  complaint 
having  been  heretc^ore  dismissed  as  to  the  other  defendant. 
Palmer,  the  executor),  claims  title  to  the  same  premises,  as 
devisee  under  the  will. 

The  cause  was  tried  at  the  Westchester  circuit,  in  June, 
1867,  before  Hon.  John  A.  Lott,  justice,  who,  feeling  him- 
self bound  by  the  decision  of  the  General  Term  of  that  dis- 
trict, in  an  action  of  trespass  brought  by  the  present  defend- 
ant against  the  present  plaintiff,  involving  the  same  legal 
question  (reported  49  Barb.,  128),  directed  the  jury  to  find  a 
verdict  for  the  defendant.  A  motion  for  a  new  trial  was 
made  and  denied. 

The  plaintiff  appealed  from  the  judgment  and  order  on  the 
29th  of  June,  1867,  to  the  General  Term.  The  order  of 
affirmance  was  entered  February  15,  1868;  an  order  was 
granted  at  Special  Term  held  in  December,  1868,  on  plain- 
tiff's motion,  that  defendant  enter  judgment  in  ten  days,,  or, 
upon  failure  to  do  so,  an  attachment  issue  against  the  attorney 
for  defendant.  Judgment  of  afiirmance  was  accordingly 
entered  in  December,  1868. 
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Hefnry  E.  Davies  cmd  Noah  Davis^  for  the  appellanfc,  cited 
Brewster  v.  Striker  (2  K  T.,  19) ;  Leggett  v.  Perkins  (id.,  297) ; 
1 R  S.,  729,  §§  60, 61 ;  4  Kent  Com.,  319,  note  0. ;  Darland  v. 
i>(wZa7wf  (2Barb.,  63);  Bogert  v.  HerteU  (4  Hill,  492);  Mtyr- 
ton  V.  Morton  (8  Barb.,  18) ;  Meaking  v.  Cromwell  (5  N.  Y., 
136) ;  1 E.  S.,  734 ;  ;SjZd;wi  v.  VermUyea  (1  Barb.,  58) ;  Down- 
ing V.  MarahaU  (23  K  Y.,  366, 381) ;  1 R  S.,  729,  §  58 ;  i)(?twi. 
ing  V.  Ma/rshaU  {mpra^  379,  380) ;  Crittenden  v.  FairchUd 
(41  K  Y.,  289) ;  Kinniery.  Rogers  (55  Barb.,  85) ;  S.  C.  (42 
N.Y.,531);  AmoldY.  (?i»<?r<(5Barb.,  190);  Faiiv.Ftfi?(4 
Paige,  317) ;  Dwvoue  v.  Fanning  (2  John.  Ch.,  262).  As  to  the 
constmction  of  the  will,  he  cited  Gore  v.  Gore  (10  Mod.,  502, 
623);  2  Mod.,  223;  Beeoes  v.  Neioenham  (2  Ridg.,  36); 
Falkland  v.  Bertie  (Holt,  232) ;  Plow.,  162,  413,  522,  523, 
540 ;  2  Leon.,  42, 43 ;  Boeuxyrth  v.  Forard  (Orl.  Bridg.,  158) ; 
Henlage  v.  Andover  (10  Price,  316);  BashieU  v.  Dashiell 
(2  Harris  &  Gill);  P^^  v.  (?od!arrf  (Orl.  Bridg.,  41); 
Bidout  V.  Dowding  (1  Atk.,  419) ;  jB^^^  v.  Long  (Comb., 
252) ;  Jenk.,  277 ;  FalkUmdy.  Bertie  (Holt,  232) ;  TheUusson 
V.  Woodford  (4  Vesey,  329,  340);  Innee  v.  Johnson  (id., 
574);  jBe^^v.jB7'ym^(id.,698);  SiinsY.  Doughty  {hYe&eyj 
243) ;  HoUoway  v.  HoUoway  (id.,  401) ;  TfiZrfd  v.  HoUzmeye)* 
(id.,  818);  Constantine  v.  Constantine  (6  id.,  100);  Zowj'- 
7/k>r^  V.  Broom  (id.,  130) ;  -Eb  j?arfe  Ilchester  (id.,  368) ; 
/Si'Jfoy  V.  Perry  (id.,  522);  «7Jm^«  v.  Colheck  (8  id.,  42); 
MUnes  v.  Slater  (id.,  306) ;  Thellitsson  v.  Woodford  (11  id., 
148) ;  ZiJ^A  V.  zlwgrA  (15  id.,  103) ;  CV-on^  v.  6^^«  (1  Ball 
&  B.,  460,  466,  480) ;  Window  v.  Ti^Aa  (2  id.,  204) ;  2  Mer., 
22 ;  4  Eand.  Eep.,  213 ;  8  Yerger,  4 ;  10  id.,  444 ;  1  Mer., 
603;  1  McCord's  R.,  411;  Stephens  v.  Hide  Co.  (Temp. 
Talb.,  29 ;  3  Leon,  11,  28,  29 ;  2  Salk.,  236,  226,  227, 2-17) ; 
Dolby  V.  Chavpernoon  (Holt,  229);  Ide  v.  Ids  (5  Mass., 
600) ;  Beed  v.  UnderhiU  (12  Barb.,  113). 

F.  N.  Bam^gsj  for  the  respondent,  cited  1  R  S.,  727,  §§  47, 
49 ;  Be  De  Kay  (4  Paige,  403) ;  Wdch  v.  AUm  (21  Wend., 
147) ;  Frazer  v.  Tr<?tff^m  (1  Barb.  Ch.,  220) ;  De  Peyster  v. 
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Clendenning  (8  Paige,  195) ;  Barker  v.  Devereux  (id.,  518) ; 
ParJks  V.  Parks  (9  id.,  107) ;  Jarvis  v.  Bahcook  (5  Barb., 
139) ;  Bard  v.  FoH  (3  Barb.  Ch.,  632) ;  Nicoll  v.  Walworth 
(4  Denio,  358) ;  De  BaranU  v.  OoU  (10  Barb.,  501) ;  Rav> 
eon  V.  Lampraan  (1  Selden,  456) ;  FelXcms  v.  Emperor  (13 
Barb.,  92) ;  Zew^^  v.  aiUender  (35  N.  Y.  R,  617) ;  1  E.  S., 
620,  §  67;  2  Story's  Eq.  Jur.,  §  794;  Hunt  v.  Rousmaniere 
(8  Wheat,  207) ;  Eeed  v.  UnderhiU  (12  Barb.,  117) ;  1  E. 
S.,  734,  §  96 ;  1  E.  S.,  732,  §  94 ;  1  E.  S.,  734,  §§  96,  97,  99 ; 
McDonough  v.  Loxcgldin  (20  Barb.,  238) ;  Janvies  v.  Morey 
(2  Cow.,  246);  NichoUoix  v.  ZT^xfo^  (1  John.  CL,  416); 
Fiwrf  V.  Fb(?(?  (5  Paige,  596) ;  Farmer's  L.  cfe  T.  Co.  v. 
CarraU  (5  Barb.,  613,  642) ;  JohiisonY.  Jansen  (8  John.,  72) ; 
Sharpsteen  v.  TiKoi*  (8  Cow.,  615) ;  Slocum  v.  Slocum  (4  Ed. 
Ch.,  613) ;  I/yoett  v.  Kingaland  (44  Barb.,  560) ;  OodhiU  t. 
Brigham  (1  Bos.  &  P.,  193) ;  Mavndrdl  v.  Maundrdl  (7 
Vesey,  Jr.,  567) ;  1  R  S.,  732,  §§  81,  85 ;  AUen  v.  De  WiU 
(3  Com.,  279) ;  Ives  v.  Davenport  (3  Hill,  373). 

Gboteb,  J.  The  cotinsel  for  the  respondent  insists  that 
this  case  ought  not  to  be  heard  and  determined  by  this  court, 
for  the  reason  that  the  appellant  procured  an  affirmance  of 
the  judgment  rendered  against  him  by  the  General  Term 
against  the  efforts  of  the  respondent  to  procure  a  different 
result. 

K  the  fact  appeared,  as  insisted  upon  by  the  counsel,  his 
conclusion  would  be  right.  In  such  a  case  the  appeal  should 
be  dismissed. 

A  party  has  no  right  to  come  into  this  court  to  obtain  the 
reversal  of  a  judgment  rendered  against  him  by  his  consent. 

But  the  fact  does  not  appear.  The  case  shows  that  the 
parties  are  litigating  in  respect  to  a  valuable  farm,  each 
claiming  title  thereto  in  fee. 

That  previous  to  the  last  trial,  the  question  involved  had 
been  before  considered  by  the  General  Term,  by  which 
it  was  determined  that  the  respondent  had  the  legal  title, 
and  that  the  plaintiff  could  not  recover. 
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That  this  determination  was  followed  npon  the  trial  and 
judgment  for  the  respondent,  in  accordance  therewith,  given. 
That,  upon  the  hearing  of  the  appeal  by  the  General  Term, 
the  respondent  failed  to  appear.  That  the  case  was  sub- 
mitted by  the  counsel  for  the  appellant,  and  the  court,  accord- 
ing to  tlie  previous  decision,  affirmed  the  judgment. 

That  the  counsel  for  the  respondent  refused  -to  enter  judg- 
ment, whereupon  the  appellant  procured  an  order,  upon 
motion  to  the  court,  against  the  respondent,  compelling  him 
to  enter  judgment,  so  that  an  appeal  could  be  taken  there- 
from to  this  court. 

The  practice  pursued  by  the  appellant  has  been  entirely 
regular,  and  it  is  difficult  to  see  by  what  other  course  he 
could  obtain  a  review  by  this  court  of  the  legal  questions 
finally  decided  adverse  to  him  by  the  Supreme  Court.  (The 
Seneca  Nation  of  Indians,  19th  N.  Y.,  687.) 

The  parties  both  agree  that  Benjamin  Ehead  was  seized  in 
fee  of  the  farm  at  the  time  of  his  death.  The  plaintiff  claims 
title  under  a  deed  purporting  to  convey  the  farm  in  fee,  given 
to  him  by  Joseph  H.  Palmer,  executor  of  the  will  of  Mr. 
Bhead,  in  execution  of  the  alleged  trusts  created  by  the 
will 

The  respondent  claims  title  as  devisee  in  fee  under  the 
same  will.  The  parties,  it  will  thus  be  seen,  differ  materially 
in  the  construction  of  the  will,  and  it  becomes  necessary  to 
settle  this  construction  to  determine  which  has  title  to  the 
farm. 

By  the  first  clause  of  the  will,  the  testator,  after  the  pay- 
ment of  all  his  debts,  gives  unto  Joseph  H.  Palmer  (his 
executor)  all  his  estate,  real  and  personal,  in  trust  to  and  for 
the  following  purposes : 

1.  To  pay  and  apply  the  whole  net  income  to  the  use  and 
support  of  his  mother  and  of  his  wife  (the  respondent),  share 
and  share  alike  during  the  life  of  his  mother,  and  to  permit 
them  to  use  and  occupy  his  farm  in  Yonkers  (the  farm  in 
question),  during  the  life  of  his  mother. 
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2  and  3.  Upon  the  death  of  his  mother,  to  pay  a  specified 
legacy  to  Benjamin  Fowler,  and  another  to  Isaac  V.  Fow- 
ler, Jr. 

4.  He  orders  his  executor  to  invest  the  sum  of  $5,000,  and 
to  apply  the  income  thereof  for  the  support  and  education  of 
tlie  children  of  three  several  persons  named,  one-thii'd  to  tJie 
children  of  each  during  their  minority,  and  upon  their  attain- 
ing their  majority  to  divide  the  principal  among  the  children 
jpe7*  stirpes,  etc. 

By  the  fifth  clause  of  the  will,  the  testator  gave  all  the  rest 
and  remainder  of  his  estate  to  his  wife  in  lieu  of  dower,  and 
authorized  and  empowered  his  executor  to  sell  and  conv^ 
his  real  estate,  at  any  time  after  the  death  of  his  mother,  and 
to  pay  over  the  proceeds  to  his  wife,  and  also  to  convert  into 
cash  all  his  personal  effects.  Lastly  he  appointed  Palmer, 
the  grantor  of  the  defendant,  executor. 

Looking  at  the  will  as  a  whole,  the  intention  of  the  testa- 
tor can  hardly  be  mistaken.  That  intention  was  to  give  to 
his  executor  the  entire  title  of  all  his  estate  upon  the  trusts 
specified  in  the  will. 

This  is  clearly  expressed  in  the  first  clause.  The  second, 
third  and  fourth  clauses  enumerate  these  trusts  in  part,  and 
the  fifth  clause  completes  such  enumeration. 

The  respondent  insists,  that,  by  the  fifth  clause,  a  different 
intent  is  expressed ;  but  reading  that  clause  as  a  whole,  the 
intention  manifested  thereby  accords  with  that  of  the  prior 
portions  of  the  will. 

By  the  bequest  to  the  wife,  in  the  fifth  clause,  of  all  residue 
of  his  property,  the  testator  designed  that  she  should  receive 
only  what  remained  after  the  debts  and  legacies  previously 
given  were  satisfied,  and  the  power  given  in  the  same  clause 
to  his  executor  to  sell  and  convey  his  real  estate  after  the 
death  of  his  mother,  and  the  direction  to  pay  over  the  pro- 
ceeds to  his  wife,  shows  that  the  testator  designed  to  give  to 
his  wife  a  pecuniary  legacy,  consisting  of  such  proceeds,  and 
not  to  devise  to  her  the  real  estate,  or  any  portion  of  it ; 
unless  this  was  his  purpose,  why,  after  giving  all  his  property 
Hand  — Vol.  IV.        14 
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to  his  executor  upon  certain  trusts,  in  the  first  danse,  does 
he  empower  him  to  sell  and  convey  the  real  estate,  by  the 
fifth  clause,  and  direct  him  to  pay  over  the  proceeds  to  his 
wife? 

This  direction  to  pay  over  the  proceeds  to  her  mu^t  be  con- 
stmed  in  connection  with  the  bequest  to  her  of  the  remainder 
in  the  first  part  of  the  clause ;  and  when  so  construed  it  will 
appear  that  by  ^^the  proceeds"  was  intended  the  balance 
remaining  after  satisfying  the  other  legacies  given  by  the  will. 

The  trusts  created  by  the  will  are  all  legal  and  valid.  One 
was  to  receive  the  income  of  the  estate,  to  pay  and  apply  the 
same  to  the  support  of  the  testator's  wife  and  mother  during 
the  life  of  the  latter,  and  to  permit  them  to  occupy  the  farm 
as  a  home  during  the  same  period. 

A  trust  to  receive  rents  and  profits  and  apply  them  to  the 
use  of  any  person  during  the  life  of  such  person  or  for  any 
shorter  period  is  expressly  authorized.  (1  R.  S.,  728,  §  65 ; 
ZeffgeU  v.  Perkins,  2  K  T.,  297.) 

The  same  section  authorizes  a  trust  to  sell,  mortgage  or 
lease  lands  for  the  benefit  of  legatees,  etc,  {Kinnier  v. 
Eogera,  3  Hand,  531 ;  42  K  Y.) 

It  can  make  no  difference,  as  to  the  validity  of  the  trust, 
whether  the  sale  is  for  the  benefit  of  a  sole  legatee  or  for  that 
of  several. 

It  follows  that  the  appellant  established  2^  prima  facie  title 
to  recover,  when  he  had  introduced  the  will  of  Rhead  and  a 
deed  of  Palmer  to  him,  after  proving  the  seizin  in  fee  of  the 
former  at  the  time  of  his  death.  The  judge  erred  in  charg- 
ing otherwise. 

But,  if  not  valid  as  a  trust,  it  clearly  is  as  a  power  in  trust, 
which  would  lead  to  the  same  result. 

The  judgment  appealed  from  must  be  reversed  and  a  new 
trial  ordered,  costs  to  abide  the  event ;  aU  the  judges  con- 
curring. 

All  the  judges  concurring  in  the  result,  on  the  ground  that 
the  power  to  sell  was  valid  as  a  power  in  trust.  Judgment 
reversed  and  new  trial  ordered. 
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Eliza  Cbxjgbe,  Respondent,  v.  William  Dougherty,  Appel- 
lant. 

An  assessment,  (mider  the  statute  of  1846,  as  amended  in  1858  [Laws  of 
1846,  p.  466;  Laws  of  1858,  p.  600],  authorizing  the  assessment  agahist 
persons  entitled  to  receive  rents  reserved  on  leases  in  fee,  or  for  lives, 
of  the  amount  thereof,  as  personal  estate),  which  is,  in  the  aggregate, 
of  all  rents  reserved  by  the  various  leases  upon  the  whole  of  a  certain 
patent  of  land,  without  specifying  the  amount  reserved  upon  each 
lease,  or  any  of  the  leases,  and  is  assessed  against  '*  J.  K.,  and  other  legal 
heirs  of  the  late  J.  K.,  deceased,  or  their  heirs  or  assigns,"  the  J.  K. 
first  named  being  dead  at  the  time  of  the  assessment,  is  void,  and  a  sale 
for  non-payment  of  a  tax  levied  upon  such  assessment  conveys  no  title 
'to  the  purchaser. 

It  is  fatally  defective  in  not  complying  with  the  original  statute,  directing 
that  the  assessment  should  be  "  upon  the  person  or  persons  entitled  to 
receive  the  rents,  in  the  same  manner  and  to  the  same  extent  as  any 
personal  estate." 

It  is  also  defective  in  not  specifying  "  each  rent  assessed,"  as  required  by 
the  amendment  of  1858. 

The  fact,  that  taxes,  levied  upon  assessments  made  in  this  manner  in  pre- 
yious  years,  had  been  paid  by  the  owners  of  the  rent,  creates  no  estoppel 
upon  their  objecting  to  the  validity  of  the  assessment  in  question. 

It  is  a  well  established  rule  of  law,  that  one,  claiming  to  have  acquired  title 
to  the  property  of  another  under  statutory  proceedings,  must  show  that 
every  material  provision,  designed  for  the  security  and  protection  of 
owners,  has  been  substantially  complied  with. 

Semble^  Uiat,  in  an  action  of  ejectment,  proof  that  a  party  other  than  the 
defendant,  and  from  whom  he  does  not  claim,  holds  merely  a  sheriff^s 
certificate  of  sale  of  the  land  in  question,  is  no  defence.    (Peckham,  J.) 

(Ai:gued  November  2, 1870 ;  decided  November  29, 1870.) 

Appeal  from  a  judgment  of  the  late  General  Term  of  tlie 
Supreme  Court  in  the  sixth  judicial  distriet,  affirming  judg- 
ment on  a  Terdict  directed  for  the  plaintiff  at  the  circuit. 

This  was  an  action  of  ejectment  to  recover  an  undivided  one- 
sixth  part  of  lot  No.  seven,  containing  150  acres  in  the  Kort- 
right  patent,  alleged  to  have  been  conveyed  in  1789,  by  John 
Kortright  to  David  Mcllwain,  by  a  lease  in  fee,  reserving  an 
aimual  rent  in  perpetuity,  of  sixpence  sterling  per  acre,  and 
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the  right  of  reentry,  in  case  any  rent  remained  due  for  the 
space  of  three  months,  but  reserving  no  such  right  upon  the 
happening  of  any  other  event,  or  the  breach  of  any  other 
condition. 

John  Kortright  died  intestate  in  1810,  leaving  six  children, 
his  heirs-at-law,  of  whom  the  plaintiff  was  one,  and  one  of 
whom  was  named  John  Kortright.  In  1826  the  plaintiff  mar- 
ried Nicholas  Cruger,  and  living  issue  was  bom  of  this 
marriage.  IS^icholas  Cruger  died  in  June,  1868.  In  1861  he 
conveyed  by  quitclaim  deed,  all  his  interest  in  the  Kort- 
right patent,  to  his  son  Governeur  Cruger,  and  in  1863  Gov- 
erneur  conveyed  the  same  by  quitclaim  deed  to  the  plaintiff. 

This  action  was  commenced  in  January,  1868.  David 
Mcllwain  died  over  fifty  years  ago.  In  1812,  and  while  in 
possession,  he  executed,  on  the  back  of  his  counterpart  of  the 
lease,  an  assignment  of  the  lease ;  and  there  was  evidence 
that  he  occupied  lot  seven  before  his  death ;  that  he  left  two 
sons,  David  and  Andrew,  who  continued  in  possession  of  the 
lot ;  that  David,  the  younger,  died  soon  after  his  father,  leav- 
ing children,  who  continued  to  occupy  the  whole  lot  together 
with  Andrew,  until  March,  1845,  when  Andrew  Mcllwain 
and  the  widow  and  heirs  of  David  Mcllwain,'  conveyed  thirty 
acres  of  lot  seven  to  Edmund  Keeler ;  and  previously  thereto 
in  June,  1843,  Andrew  Mcllwain  had  conveyed  one  acre  of 
the  same  lot  to  Keeler,  which  included  all  that  portion  of 
lot  seven  in  possession  of  the  defendant.  Keeler  occupied 
until  his  death,  and  after  his  death  his  administrators,  by 
order  of  the  surrogate,  conveyed  that  portion  of  lot  seven 
owned  by  him  to  James  Dougherty,  in  May,  1852.  James 
Dougherty  occupied  until  February,  1856,  when  he  conveyed 
one  acre  to  his  son,  the  defendant,  and  continued  in  posses- 
sion of  the  remainder  of  the  thirty  acres  until  his  death, 
when  the  same  passed  by  his  will,  to  his  wife,  Ann  Dougli- 
erty.  In  1862,  Ann  Dougherty  conveyed  another  acre  to 
defendant,  and  these  two  acres  were  all  of  lot  seven,  of  which 
the  defendant  was  in  possession  at,  the  time  of  the  commence- 
ment of  this  action.    Andrew  Mcllwain,  after  the  conv^ 
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ance  to  Keeler,  continued  in  possession  of  the  remainder  of 
lot  seven  until  1852,  when  he  died,  and  by  his  will  devised 
the  same  to  Dean  F.  Mcllwain,  who  went  into  and  continued 
in  possession  until  the  commencement  of  this  action.  The 
conveyances  to  Keeler  from  Mcllwain,  and  by  Keeler  to 
Dougherty  were  expressly  subject  to  the  rents  and  reserva- 
tions in  the  Kortright  lease. 

The  plaintiff  sets  forth  in  her  complaint  title  in  fee  in  John 
Kortright,  at  the  time  of  the  execution  of  the  alleged  lease ; 
and  to  establish  this,  she  introduced  in  evidence  under 
defendant's  objection,  what  purported  to  be  a  certified  copy 
from  the  secretary  of  state's  office,  of  letters  patent  from  the 
crown  of  Great  Britain,  granted  in  17Y0  to  Lawrence  Kort- 
right, and  twenty-one  others  named  therein.  It  was  not 
under  seal,  or  attested  in  any  way. 

There  was  no  evidence  of  any  conveyance  from  the  twenty- 
one  others,  named  in  the  patent,  of  their  interest  to  Lawrence 
Kortright,  or  his  grantees.  Lawrence  Kortright  conveyed 
his  interest  in  the  patent  to  John  Kortright^  by  deed,  dated 
August  24,  1788. 

As  further  proof  of  title  in  John  Kortright,  the  plaintiff, 
introduced  in  evidence  a  certified  copy  from  the  secretary  of 
states's  office,  of  what  purported  to  be  a  map  of  the  Kortright 
patent,  made  by  Alex,  Golden,  Sur.-Gen,  in  1770,  but 
not  proved,  acknowledged,  or  authenticated  in  any  way, 
also  a  certified  copy  from  the  comptroller's  office  of  the  pay- 
ment of  quitrents  on  the  Kortright  patent  by  John  Kort- 
right and  his  heirs. 

The  evidence  of  the  execution  of  the  alleged  lease,  was 
the  production  of  what  purported  to  be  a  record  of  the 
counterpart,  signed  by  John  Kortright ;  there  was  no  evidence 
of  its  execution  by  John  Kortright ;  no  proof  or  acknowledg- 
ment of  any  such  execution ;  and  no  evidence  that  it  was 
placed  upon  record  by  Mcllwain,  or  any  of  his  grantees ;  it 
was  not  recorded  until  1852,  some  nine  years  after  the 
title  to  the  premises  in  question  had  passed  out  of  the 
McIIwains, 
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There  was  no  direct  evidence  of  the  execution  of  the  counter- 
part of  the  lease  by  David  Mcllwain,  or  that  he  entered  into 
possession  of  the  lot  under  it. 

There  was  evidence  that  David  Mcllwain,  Andrew 
Mcllwain,  and  Dean  F.  Mcllwain  had  paid  rent  on  the 
whole  lot  seven,  from  1820  to  1858,  but  no  evidence  that 
after  the  conveyance  to  Keeler  in  1843,  any  rent  was  paid  by 
the  occupants  of  that  part  of  the  lot  in  possession  of  the  defend- 
ant, or  that  they  authorized  or  recognized  the  subsequent 
payments  of  rents  made  by  the  occupants  of  the  remainder 
of  the  lot. 

It  was  not  shown  that  there  was  no  sufficient  personal 
property  on  the  premises  to  satisfy  the  rent,  at  the  time  of 
the  commencement  of  this  action ;  nor  did  it  appear  that  any 
demand  of  the  rent  had  been  made  according  to  the  require- 
»ments  of  the  common  law. 

It  appeared  from  the  evidence,  that  Nicholas  G.,  John 
and  Robert  Kortright  had  severally  acted  as  agents  for  the 
plaintiff  and  the  other  heirs  of  John  Kortright  in  the 
collection  of  rents  and  the  transaction  of  other  business  on 
the  Kortright  patent  from  1829  to  1850,  and  that  Kobert 
Parker,  of  Delhi,  had  acted  as  such  agent  from  1850  to  1866. 

The  cause  was  tried  at  the  Delaware  February  circuit, 
1869,  before  Mr.  Justice  Boabdman  and  a  jury. 

At  the  dose  of  plaintiff's  evidence,  defendant  moved  for  a 
nonsuit,  which  was  denied. 

The  defendant  in  his  answer,  denied  the  title  of  the  plaintiff, 
and  her  rights  of  possession ;  the  execution  of  the  lease,  and 
that  he  or  his  grantors  went  into  possession  under  it ;  he  also 
set  up  adverse  possession ;  and  as  a  further  defence,  alleged 
title  out  of  the  plaintiff  by  virtue  of  a  sheriff's  sale,  made  in 
June,  1865,  under  a  warrant  issued  by  the  county  treasurer, 
for  the  collection  of  a  tax  levied  in  1864,  by  tlie  board  of 
supervisors  against  the  plaintiff  and  others,*for  rents  reserved 
upon  the  Kortright  patent  under  the  act  of  1846. 

The  proof  shows,  that  assessors  of  the  town  of  Kortright, 
in  1864,  placed  at  the  end  of  their  roll  for  that  year  an  assess- 
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ment,  intended  to  be  of  the  rents  reserved  under  leases  upon 
the  Kortright  patent,  in  the  following  form : 

"  The  Kobtright  Patent. 

"  John  Kortright  and  others,  legal  heirs  of  John  Kortright, 
late  of  the  city  of  New  York,  deceased,  or  their  heirs  or 
assigns,  for  rents  reserved  in  the  town  of  Kortright,  in  the 
county  of  Delaware,  subject  to  taxation,  estimated  at  a  prin- 
cipal sum,  which  at  a  legal  rate  of  interest  (seven  per  cent) 
will  produce  an  income  equal  in  amount  of  such  rents." 
Opposite  the  last  line  of  this  entry,  and  under  the  column 
*^  personal,"  was  carried  out  the  amount  $26,195. 

In  the  town  of  Kortright  there  were  111  or  112  lots  called 
lease  lots  upon  the  Kortright  patent  and  thirty  lots  called  soil 
lots. 

The  rent  was  uniform  throughout  the  patent,  which  was 
sixpence  sterling  per  acre  or  $16.67  per  lot  of  150  acres. 
These  112  lots,  valued  at  a  sum  which  would  yield  cash 
$26,656,  would  be  $238  for  each  lot,  or  $26,656  for  the  whole 
112  lots;  $461  more  than  the  amount  estimated  by  the 
assessors. 

Upon  this  assessment,  the  board  of  supervisors  of  Delaware 
county  for  1864  levied  a  tax  of  $632.41  against  the  owners  of 
these  leases,  who  claimed  to  be  the  heirs  of  John  Kortright, 
deceased.  This  tax  was  returned  unpaid  by  the  collector  of 
the  town  of  Kortright. 

The  plaintiff's  agent  was  called  upon  to  pay  the  tax,  but 
refused. 

The  county  treasurer  then  issued  his  warrant  for  the  col- 
lection of  this  tax  to  the  sheriff  of  the  county,  who,  under  it, 
levied  upon  the  interest  of  the  plaintiff  in  the  premises  in 
question,  advertised,  and  in  June,  1865,  sold  it  Upon  that 
sale  Dean  F.  Mcllwain  purchased  plaintiff's  interest  in  the 
whole  of  lot  seven  and  took  the  sheriff's  certificate  of  sale,  a 
duplicate  of  which  was  immediately  recorded  in  the  clerk's 
office. 

The  plaintiff  never  redeemed  her  interest  from  this  sale. 
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The  defendant  offered  to  prove  that  the  assessors  made 
diligent  inquiry  to  ascertain  the  names  of  the  owners  of  the 
rents  reserved  upon  the  Kortright  patent  and  assessed  the 
same  according  to  the  best  information  within  their  power, 
which  evidence  the  court  excluded,  holding  that  "  the  assess- 
ment roll  must  stand  on  its  own  foundation." 

It  appeared  from  the  evidence  that  from  184:6  to  1863, 
both  inclusive,  the  interest  of  John  Kortright's  heirs  in  the 
rents  reserved  upon  the  patent  had  been  assessed  in  the  same 
manner  and  to  the  same  persons,  and  by  the  same  description 
and  designation  as  in  the  assessment  roll  of  1864,  and  that  in 
each  of  those  years  a  tax  had  been  levied  by  the  board  of 
supervisors  upon  such  assessments,  in  the  same  manner,  and 
to  the  same  persons,  and  by  the  same  description  and  desig- 
nation, as  in  the  tax  roll  of  1864,  and  that  the  plaintiff,  by 
her  agent,  in  each  year,  had  paid  the  tax. 

At  the  close  of  the  evidence  the  defendant  requested  the 
court  to  direct  the  jury  to  render  a  verdict  for  the  defendant, 
which  the  court  declined  to  do. 

The  defendant's  counsel  then  requested  the  court  to  submit 
the  whole  case  to  the  jury  for  their  determination,  also 
several  questions  of  fact,  which  the  court  declined  to  do. 

The  court,  upon  request  of  the  plaintiff,  ordered  and 
directed  the  jury  to  find  and  render  a  verdict  for  the  plaintiff 
for  the  possession  of  the  premises  described  in  the  deeds  from 
James  Dougherty  and  Ann  Dougherty  to  William  Dough- 
erty, given  in  evidence,  and  for  six  cents  damages,  to  which 
the  defendant  excepted. 

Exceptions  having  been  ordered  heard  in  thd  first  instance 
at  General  Term,  judgment  was  ordered  there  for  the  plain- 
tiff upon  the  verdict. 

Lyman  Tremain^  among  other  points,  insisted  that  upon 
the  plaintiff's  theory  that  she  could  forfeit,  as  to  one-sixth, 
she  became  a  tenant  in  common  with  the  defendant,  and  with- 
out proof  of  actual  ouster  by  her  co-tenant,  could  not  recover ; 
and  cited  Stuyvesant  v.  Davis  (9  Paige,  427) ;  Jfarman  v. 
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Wdls  (17  Wend.,  136) ;  1  Duer,  516 ;  6  Bam.  &  Cr.,  519 ;  2 
Buss.,  174 ;  Beach  v.  Nixon  (9  N.  Y.,  35) ;  Van  Rensselaer 
V.  CliodioioJc  (24  Barb.,  333);  Main  v.  Davis  (32  Barb., 
467);  B'h  v.  Brown  (26  K  Y.,  564);  Coke  Litt.,  §  217; 
Cruger  v.  McLa/ughry  (41  N.  Y.,  223) ;  Edwards  v.  Bishop 
(4  K  Y.,  61) ;  ^7vw?W  v.  Steeoes  (10  Wend.,  514) ;  3  E.  S., 
part  3,  chap.  5,  tit.  1,  §  20. 

He  insisted  that  the  following  principles  in  regard  to  the 
power  and  duties  of  assessors  and  the  validity  of  assessments 
were  settled. 

Boards  of  assessors  are  judicial  tribunals  clothed  with 
judicial  functions.  Their  assessments  are  to  be  regarded  as  a 
judgment,  and  can  only  be  assailed,  collaterally,  for  fraud  or 
excess  of  jurisdiction.  (Barhyte  v.  Sltepherd^  35  N.  Y.,  251 ; 
Parish  V.  Golden^  35  N".  Y.,  251 ;  lAmngston  v.  HaUenheck^ 
4  Barb.'E.,  9  ;  Hihbard  v.  iT.  Y.  cfe  E.  R.  It.  Co.,  1  Smith 
E.,  457;  Heywood  v.  The  City  of  Buffalo,  4  Kern.,  539; 
Sioift  V.  City  of  PougKkeepsie,  37  N.  Y.  E.,  514;  People  v. 
Supervisors  of  Chenango  county ,  11  N.  Y.  E.,  573 ;  Voorhies 
V.  Banks,  10  Peters,  449;  PvUan  v.  Kensinger,  9  Am. 
Law  Eeg.  N.  S.,  p.  557.) 

The  assessors  of  the  town  where  leased  lands  are  situ- 
ated have  jurisdiction  over  the  subject-matter,  viz.,  the  rents 
reserved,  and  over  the  persons  of  the  owners  of  such  rents, 
who,  without  regard  to  their  residence,  are  to  be  considered 
taxable  inhabitants.    {Barhyte  v.  Shepherd,  35  N.  Y.  E.,  251.) 

In  reviewing  proceedings  before  boards  of  assessors,  which 
are  usually  composed  of  unlearned  men,  their  acts,  con- 
stituting as  they  do,  part  of  the  legal  arrangements  for  carry- 
ing on  the  government  and  providing  for  its  revenues,  sliould 
be  liberally  construed,  with  a  view  to  the  beneficial  ends  in 
view,  and  to  prevent  a  failure  of  the  objects  for  which  such 
boards  were  created.  {Hudler  v.  Golden,  36  N.  Y.  E.,  446 ; 
Weed  V.  Tucker,  19  K  Y.  E.,  443 ;  Smith's  Statutes,  782, 
796 ;  Rex  v.  LexdaU,  1  Burr,  447 ;  Merchant  v.  Langworthy, 
6  Hill,  646 ;  Holmes  v.  Carldy,  31  N.  Y.  E.,  200 ;  The  Peo- 
ple V.  Utica  Ins.  Co.^  15  J.  E.,  380.) 
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Where  such  boards  have  jurisdiction,  any  departure 
from  the  mode  prescribed  by  statute  in  the  form  or  method 
of  their  proceedings  intended  to  promote  system  and  uni- 
formity, not  affecting  the  equality  of  taxation,  while  it  may 
subject  the  officer. to  animadversion,  or  perhaps  to  punish- 
ment, for  not  observing  them,  yet  their  observance  is  not  a 
condition  precedent  to  the  validity  of  the  tax,  and  these  statu- 
tory provisions  are  considered  as  directory  merely.  {Swift  v. 
City  of  Poughkeepsie^  37  N.  Y.  R.,  513 ;  Easton  v.  Callendar^ 
11  Wend. ;  Cunningham  v.  Bttcklin^  8  Cow.,  187 ;  Wilson  v. 
The  Mayor,  1  Den.,  595 ;  BuUer  v.  Potter,  17  J.  E.,  145 ; 
Coleman  et  al.  v.  Anderson,  10  Mass.,  105 ;  TirreU  v.  Me)*- 
rill,  17  Mass.,  120.) 

In  such  cases,  the  only  remedy  is  by  certiorari  or  other  pro- 
ceeding to  correct  the  irregularity,  and  if  this  remedy  is  not 
adopted,  then,  the  "  whole  question  is  foreclosed  and  cannot 
be  reopened."  {Tarry  v.  Medbury,  21  Pick,  64 ;  Barhyte  v. 
Shephei^d,  35  N.  Y.,  251 ;  People  v.  Cook,  14  Barb.,  290 ; 
Jackson  v.  Young,  5  Cow.,  269  ;  19  W.  E.,  143 ;  People  v. 
Cook,  8  N.  Y.,  89 ;  Voorhies  v.  Banks,  10  Peters,  449.) 

The  designation  of  the  owners  adopted  in  the  assessment 
had  been  recognized  as  correct  for  eighteen  years  previous  to 
1864,  and  they  had  paid  taxes  levied  on  such  assessment  dur- 
ing all  those  years.  It  was  for  that  reason,  as  against  the 
plaintiff,  a  sufficient  designation.  {Patchin  v.  Bitter,  27 
Earb.,  35  ;  Pctre  v.  Woodw&rth^  3  Caines,  219 ;  The  Metho- 
dist Church  V.  Tryon,  1  Den.,  451 ;  Brown  v.  Bank,  6  Hill, 
443 ;  Wlieeler  v.  Anthony,  10  Wend.,  346 ;  Van  Voorhees  v. 
Budd,  39  Barb.,  479.) 

Amasa  J.  Parker,  for  the  respondent,  among  other  points, 
urged  that  there  was  no  necessity  of  proving  a  demand  of 
Tent,  or  want  of  sufficient  distress  on  the  premises,  and  cited 
Eosford  V.  Ballard  (39  N.  Y.,  147) ;  Cruger  v.  McLoMghry 
(2  Hand,  219) ;  Van  Bensselaer  v.  Dennison  (35  N.  Y., 
393). 
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Upon  the  defects  of  the  assessment,  lie  cited  Whitney  v. 
Thomcis  (23  N.  Y.,  281) ;  Van  Eensselaer  v.  Van  Allen^ 
Ms.,  opinion  of  Judge  GtouLD. 

Neither  the  warrant  nor  sale,  the  words,  "  or  their  heirs 
and  assigns  "  being  omitted  from  the  county  treasurer's  war- 
rant, corresponded  with  the  assessment,  and  they  were  there- 
fore void,  and  were  also  void  because  the  warrant  directed  the 
sheriff  to  collect  the  treasurer's  commissions.  (Laws  of  1846, 
p.  466,  §  4 ;  Craft  v.  MerriU,  14  N.  T.,  456 ;  Inre  Treefler, 
44  Barb.,  46.) 

Every  requisite  of  a  statute,  authorizing  proceedings  by 
which  the  title  to  real  property  is  taken  from,  the  owner  and 
transferred  to  the  purchaser,  must  be  strictly  complied  with, 
or  the  proceedings  will  be  void. 

By  the  Court — ^Peckham,  J.  Many  questions  were  made  on 
the  trial,  as  to  the  proof  of  the  original  patent,  and  as  to  the 
proof  of  the  proper  title  of  the  plaintiff.  "We  do  not  think 
any  one  well  taken,  but  if  either  were,  it  became  immaterial, 
by  the  further  proof,  that  the  defendant  held  under  and  sub- 
ject to  that  title.  The  patent  contained  some  22,000  acres, 
besides  lands  for  roads,  etc.,  therein.  A  large  portion  of  the 
lots  embraced  in  the  patent,  were  held  by  grantees  of  the 
original  patentee  or  their  assigns,  under  grants  in  fee  reserv- 
ing rent.  This  lot  was  so  held,  and  rent  had  been  paid 
thereon.  Another  portion  had  been  sold  in  lots  in  fee  simple 
absolute. 

It  is  also  insisted  here,  that  the  plaintiff  showed  hei*self  to 
be  a  tenant  in  common  with  the  defendant  in  this  lot,  as  she 
showed  title  to  only  one-sixth  of  the  rents  reserved ;  and  her 
co-owners  not  having  elected  to  enforce  their  forfeitures,  she 
would  be  a  tenant  in  common  with  defendant  under  certain 
circumstances,  and  was  bound  to  prove  an  ouster. ' 

It  is  a  sufficient  answer  to  this  to  say  that  no  such  point 
was  presented  at  the  trial,  where  the  defective  evidence  might 
have  been  supplied,  and  it  cannot  now  be  raised. 
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The  defendant  farther  insists  that  the  court  erred  in  direct- 
ing a  verdict,  and  in  not  submitting  the  case  to  the  jury. 
"We  think  not.  The  fects  were  undisputed  and  the  rights  of 
the  parties  wert  mere  matters  of  law,  which  the  court  was 
bound  to  decide. 

The  plaintiff's  right  to  onensixth  of  the  premises  being 
established  at  the  trial  by  proof  of  title,  and  of  rent  being 
due  and  unpaid  ;  the  defendant  proved  that  this  lot  had  been 
sold  by  the  sheriff  under  a  warrant  issued  by  the  treasurer  of 
Delaware  county,  for  the  non-payment  of  a  tax  claimed  to 
have  been  imposed  upon  plaintiff  and  others  as  owners  of  the 
rents  reserved  by  the  authorities  of  the  town  of  Kortright, 
where  the  lot  was  situate,  and  that  the  time  to  redeem  had 
expired  before  the  commencement  of  this  suit.  It  was  con- 
ceded  that  no  deed  had  been  executed  by  the  sheriff  on  such 
sale,  but  only  a  certificate  of  sale,  and  it  is  urged  that  that 
proceeding  showed  title  out  of  the  plaintiff.  The  title  never 
was  perfected,  and  though  it  be  a  good  defence,  if  held  by 
the  party  in  possession,  yet  when  held  by  another,  it  does  not 
show  title  out  of  the  plaintiff.  It  is  merely  an  equitable  title, 
a  right  to  have  a  legal  and  perfect  title ;  but  not  having  it 
until  perfected,  such  a  title  would  not  enable  its  possessor  to 
maintain  ejectment.  Such  is  the  substance  of  the  statute,  and 
•so  are  the  authoritife.  (2  E.  S.,  373,  §§  61,  62.)  The  last 
clause  of  section  62,  says,  "  which  conveyance  (the  sheriff's 
deed)  shall  be  valid  and  effectual  to  convey  all  the  right,  title 
and  interest,  which  was  sold  by  such  ofiicer."  (Wright  v. 
Douglassy  2  N.  Y.,  373 ;  MiUer  v.  Lewie,  4  N.  Y.,  554  ; 
Thomas  v.  Crofeet,  14  N.  Y.,  474.) 

But  waiving  this  answer  to  the  defence,  tlie  point  is  pre- 
sented, whether  this  alleged  tax  sale  was  void,  by  reason  of 
failure  to  comply  with  the  directions  of  the  statute  in  impos- 
ing the  tax,  and  in  the  proceedings  thereafter. 

The  statute  authorizing  this  tax,  makes  it  "  the  duty  of  the 
assessors  of  each  ward  and  town,  while  engaged  in  ascertain- 
ing the  taxable  property  therein,  by  diligent  inquiry,  to 
ascertain  the  amount  of  rents  reserved  in  any  leases  in  fee, 
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or  for  one  or  more  lives,  or  for  a  term  of  years,  exceeding 
twenty-one  years,  and  chargeable  upon  lands  within  such 
town  or  ward,  which  rents  shall  be  assessed  to  the  person  or 
persons,  entitled  to  receive  the  same,  as  personal  estate, 
which  it  is  hei'eby  declared  to  be,  for  the  purpose  of  taxation 
under  this  acl"    (S.  L.,  1846,  p.  466,  §  1.) 

The  second  section  requires  the  board  of  supervisors  to 
assess  such  taxes  '^  upon  the  person  or  persons,  entitled  to 
receive  such  rents  within  the  town  or  ward,  where  the  lands 
upon  which  such  rents  are  reserved,  are  situated,  in  the  same 
manner  and  to  the  same  extent  as  any  personal  estate  of  the 
inhabitants  of  such  town." 

The  third  section  makes  it  the  duty  of  the  collector,  if  it 
be  not  paid,  to  levy  said  tax  by  distress  and  sale  of  the 
goods,  etc,  ^'  of  the  person  against  whom  the  same  is  assessed  " 
within  the  town,  etc. 

The  fourth  section  requires  the  coUnty  treasurer,  when  the 
collector  returns  the  taic  unpaid,  to  issue  ''  his  warrant  to  the 
sheriff  of  any  county,  where  any  real  or  personal  estate  of 
the  person"  taxed  may  be  found,  commanding  its  collection. 

The  fifth  section  requires  the  sheriff  to  proceed  with  such 
warrant,  as  with  executions  issued  by  the  county  clerk  upon 
judgments,  etc. 

This  act  was  amended  in  1858,  so  as  to  require  the  assessor 
in  "  all  cases  of  assessment "  under  the  act  of  1846,  above 
referred  to,  to  specify  in  the  assessment  rolls  "  each  rent  so 
assessed,"  and  gives  power  to  the  board  of  supervisors  to 
reduce  the  assessment  of  any  "  person  "  assessed  under  said 
act  so  as  to  make  it  just.    (Laws  of  1858,  p.  600,  §  1.) 

In  assessing  the  tax,  under  which  this  lot  was  sold  by  the 
sherijB^  the  assessors  put  it  down  in  their  roll  as  follows : 
"  The  Kortright  patent ,  John  Kortright  and  others  legal 
heirs  of  John  Kortright,  late  of  the  city  of  New  York, 
deceased,  or  their  heirs  or  assigns,  for  rent  reserved  in  the 
town  of  Kortright,  in  the  county  of  Delaware,  subject  to 
taxation,  estimated  at  a  principal  sum,  which  at  a  l^;al  rate 
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of  interest  will  produce  an  income  equal  in  amount  to  sudi 
rents.     $26,195 ;  $632.4:1,  personal." 

The  county  treasurer's  warrant  described  the  persona 
entitled  to  receive  the  rent  as  "  John  Kortright  and  others, 
legal  heirs  of  John  Kortright,  late  of  the  city  of  New  York, 
deceased,''  and  commanded  the  sheriff  to  make  the  tax  of 
their  property.  The  notice  of  sale  simply  described  the 
Kortland  patent,  which  lay  partly  in  the  town  of  Kortright, 
and  partly  in  the  town  of  Davenport,  and  then  the  sheriff 
sold  the  separate  lots  therein  without  any  separate  adver- 
tisement. 

The  separate  lots  contained  150  acres  each,  were  about  112 
in  number,  and  were  all  sold  by  the  sheriff  under  said 
warrant. 

The  first  objection  to  these  taxes  is,  that  the  assessors  have 
not  "  assessed  them  upon  the  person  or  persons  entitled  to 
receive  them,"  as  they  are  required  to  do  by  the  statute. 

The  assessment  must  be  made  in  this  case  upon  these  per- 
sons, "  in  the  same  manner,  and  to  the  same  extent  as  any 
personal  estate  of  the  inhabitants  of  such  town." 

The  statute  as  to  assessment  for  personal  estate  requires  the 
name  of  the  person  taxed  to  be  put  down  in  the  roU  in  one 
column,  and  the  full  value  of  his  personal  property  in  another. 
(1  E.  S.,  390,  §  9.)  It  is  not  denied  that  the  names  should 
be  put  down,  but  it  is  insisted  that  they  were  sufficiently 
inserted  on  the  tax  roll.  The  statute  in  this  particular  must 
be  substantially  complied  with.  Its  entire  omission  would 
be  fatal  to  the  validity  of  the  tax. 

Whei'e  the  assessment  of  a  tax  for  land  was  made  against 
a  person  neither  "  owner  or  occupant "  of  the  land  as  required 
by  the  statute,  the  assessment  has  been  held  to  be  absolutely 
void.  ( Whitney  v.  Thomas,  23  N".  Y.,  281,  at  284.)  This,  it 
must  be  remembered,  is  an  assessment  for  personal  property 
against  these  parties. 

Is  the  statement  made  here  any  better  than  if  none  had 
been  made  as  to  the  names  of  the  persons  assessed  ?  Only 
one  person  is  named  in  tlie  assessment  roll,  "  John  Kortright,'^ 
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and  lie  had  been  dead  five  years  before  this  assessment  was 
made.  He  was  a  son  of  John  Kortright,  once  owner  of  the 
patent,  who  died  in  1810. 

It  cannot  be  pretended  that  it  was  sufficient  to  name  him 
who  had  been  dead  five  yeara.  The  other  designations  are 
mere  alternative  classes.  "  Other  legal  heirs  of  John  Kort- 
right, deceased,  or  their  heirs  or  assigns." 

It  is  said  that  the  assessors  acted  judicially,  and  that  this 
may  be  likened  to  a  judgment.  Sucli  a  judgment  against  one 
of  these  classes  would  scarcely  be  claimed  to  be  valid,  especi- 
ally a  judgment  entered  without  process  or  notice  to  any  one. 

It  is,  perhaps,  not  necessary  to  say,  that  the  persons  should 
literally  be  named  in  all  cases ;  but  they  clearly  should  be  as 
distinctly  identified,  as  if  named. 

In  Wheeler  v.  Anthony  (10  Wend.,  346),  it  was  held  that 
a  district  school  tax  assessed  upon  "  the  widow  and  heirs  of 
Zopher  S.  Wheeler,  deceased,"  imposed  upon  them  as  owners 
and  occupants  of  a  farm,  was  properly  imposed  in  that  form. 
It  was  said  by  the  court  in  that  case,  that  "  when  property  is 
owned  by  a  single  individual,  it  is  proper  and  necessary  that 
the  name  of  such  individual  should  be  inserted  in  the  tax 
bill ;  but  when  a  farm  is  owned  or  possessed  by  a  mercantile 
or  other  firm,  the  assessment  to  such  firm  would  answer  the 
Bai?ie  purpose  as  well  as  writing  out  each  name. 

K  this  were  true,  in  that  case,  as  to  such  a  tax  for  a  farm, 
a  tax  can  scarcely  be  imposed  for  personal  property  against 
tenants  in  common  in  any  such  form,  as  the  statute  authorizes 
no  such  tax. 

If  tenants  in  common  of  personal  property  were  taxed  as  a 
body  for  so  much  personalty,  it  would  afford  no  opportunity 
to  any  one  of  them  to  swear  it  off  on  account  of  debts  that  he 
might  owe. 

The  statute  says  that  the  roll  must  state,  first,  "  the  names 
of  all  the  taxable  inhabitants,  and  fourth,  the  full  value  of  the 
personal  property  owned  by  such  person,  after  deducting  the 
just  debts  owmg  by  him."    (1  E.  S.,  390,  §  9.) 
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Such  a  taxation  to  a  body  of  tenants  in  common  complies 
with  neither  of  these  provisions,  and  affords  no  opportunity 
to  an  individual  to  have  his  tax  corrected.  A  firm  is  not  a 
person,  like  a  corporation.  Hence  the  tux  as  to  personal  pro- 
perty should  be  upon  each  individual,  including  his  interest 
in  the  firm,  as  in  all  otlier  taxable  peraonal  property.  But  if 
the  tax  be  valid  upon  a  firm,  it  does  not  follow  that  it  would 
be  valid  wlien  imposed  upon  a  body  of  tenants  in  common, 
in  personalty,  as  a  body. 

It  is  also  insisted  that  part  of  these  names  or  classes  inserted 
in  this  tax  roll  may  be  rejected  as  surplusage. 

The  difficulty  is,  that  there  is  nothing  by  which  to  deter- 
mine what  is  surplusage,  which  end  may  be  struck  ott\ 
Besides,  it  is  not  a  case  of  a  thing  or  person  already  suffi- 
ciently described  with  a  superfluous  inaccuracy  added.  This 
tax  is  imposed  as  much  upon  one  of  these  three  classes  as 
upon  either  of  the  others. 

It  is  also  urged  that  these  persons  are  estopped  from  ques- 
tioning this  tax  now,  because  they  have  been  assessed  in  this 
foinn  for  eighteen  years  prior  to  this  assessment,  and  have 
always  paid  it. 

The  payment  of  a  tax  for  any  number  of  years  without  legal 
proceedings,  will  not  give  validity  to  such  proceedings  when 
they  are  questioned,  if  taken  without  authority  of  law.  One 
might  almost  as  well  defend  an  action  for  an  assault  and  bat- 
tery, by  pleading  that  he  had  beaten  the  plaintiff  every  year 
for  many  years,  and  that  this  was  the  first  time  the  plaintiff* 
had  ever  complained. 

It  is  further  objected  to  this  assessment,  that  it  was  made 
in  gross  for  all  the  rents  reserved  in  the  whole  patent,  instead 
of  "  specifying  such  rent,  so  assessed,"  as  required  by  the  act 
of  1858. 

One  object  of  this  amendment  of  the  act  was  probably  to 
afford  greater  security  to  the  party  entitled  to  receive  the 
rent,  affording  him  greater  fecility  in  correcting  erroneous 
assessments. 
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If  the  assessment  were  made  for  "  each  rent "  separately, 
and  the  rent  upon  one  or  two  lots  had  been  extinguished,  the 
party  ec»nld  readily  show  it,  without  going  over  the  whole 
patent  to  show  that  the  gross  sum  assessed  was  too  large. 
So  of  any  other  mistake  as  to  any  particular  rent. 

The  county  treasurer  seemed  to  think  the  assessment  ille- 
gal, and  in  issuing  his  warrant,  he  cut  off  two  classes  named 
in  the  assessment,  and  issued  it  against  the  only  person 
named,  who  had  been  dead  for  years,  and  others,  heirs,  etc. 

K  the  assessment  were  void,  the  county  treasurer  could 
scarcely  make  it  valid  by  his  warrant. 

It  is  insisted  that  the  assessors,  in  making  this  assessment, 
acted  judicially ;  that  they  had  jurisdiction  of  the  subject- 
matter,  the  rents,  and  of  the  persons  entitled  to  receive  them, 
and  although  they  committed  errors,  yet  their  action  was  not 
void,  but  only  voidable.  The  liability  of  assessors  is  not  here 
in  question,  and  it  is  perhaps  not  necessary  to  discuss  it. 

But,  if  the  purchaser,  in  this  case,  were  a  defendant  claim- 
ing to  hold  this  property  under  these  proceedings,  he  would 
fail.  He  would  fail  even  upon  the  ground  assumed  by  the 
defence. 

Surely  it  will  not  do  to  say,  that  because  there  are  rents 
reserved  in  the  town,  and  they  are  receivable  by  some  one, 
tlierefore  whatever  the  assessors  may  do  in  relation  to  an 
assessment  in  such  case  is  valid,  whether  it  be  in  substantial 
compliance  with  the  statute  or  not.  The  assessment  must  be 
made  to  some  one.  It  is  not  sufficient  to  say  generally  to 
the  persons  entitled  to  receive  the  rents.  They  must  be 
named  and  indicated.  Until  that  is  done,  the  assessors  have 
passed  no  specific  judgment  have  really  exercised  no  juris- 
diction. 

It  is  a  rule  well  established  by  authority,  that  when  one 
claims  to  hold  another's  property  under  statutory  proceedings, 
as  under  a  sale  for  taxes,  he  must  show  that  every  material 
provision  designed  for  the  security  of  the  persons  taxed,  for 
their  protection,  has  been  substantially  complied  with,  other- 
wise the  claim  will  fail.    In  feet  the  rule  is  generally  laid 
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down  with  much  more  strictness.  {Bloom  v.  Burdich,  1 
Hill,  131 ;  Sharp  v.  Spier,  4  Hill,  76 ;  Doughty  v.  Hope,  3 
Denio,  594 ;  Whitney  v.  Thomas,  supra ;  Van  Benssdaer 
V.  Wiibeck,  3  Seld.,  517;  People  v.  Chenango  Suprs,,  1 
Kern.,  563 ;  Tliacher  v.  Powell,  6  Wheat.,  119.)  The  cases 
of  Swift  V.  The  city  of  Poughkeepsie,  (37  N.  Y.,  513),  and 
Barhyte  v.  Shepherd  (35  N.  Y.  251)  have  not  changed  this 
rule. 

In  Torrey  v.  MilZbury  (21  Pick.,  64  at  67),  Ch.  Justice 
Shaw,  in  delivering  the  opinion  of  the  court,  said  :  *'  In  con- 
sidering the  various  statutes  regulating  the  assessment  of 
taxes,  it  is  not  always  easy  to  distinguish  which  are  conditions 
precedent  to  the  legality  and  validity  of  the  tax,  and  which 
are  directory  merely.  One  rule  is  very  plain  and  well  settled, 
that  all  those  measures  which  are  intended  for  the  security  of 
the  citizen,  for  insuring  an  equality  of  taxation,  and  to  enable 
every  one  to  know  with  reasonable  certainty  for  what  polls, 
and  for  what  real  and  personal  estate  he  is  taxed,  and  for 
what  all  those  who  are  liable  with  him  are  taxed,  are  condi- 
tions precedent,  etc.,  and  if  not  observed,  he  is  not  legally 
taxed. 

"  But  many  regulations  are  made  by  statute,  intended  to 
promote  method,  system  and  uniformity  in  the  modes  of 
proceeding,  the  compliance  or  non-compliance  with  which, 
does  in  no  respect  affect  the  rights  of  tax-paying  citizens. 
These  may  be  considered  directory." 

These  remarks  apply  with  great  force  to  the  entire  omis* 
sion  by  the  assessor's,  to  tax  each  rent  separately,  as  absolutely 
required  by  the  act  of  1858.  We  regard  that  act  as  impera- 
tive, and  not  directory  merely. 

For  the  reasons  above  stated,  we  think  the  purchaser  under 
this  assessment  took  no  title. 

There  are  other  defects  insisted  upon  not  deemed  necessary 
to  consider. 

The  judgment  is  aflBrmed. 

AU  the  judges  concurring  judgment  afltened. 
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Levi   SxEmwEO,    Respondent,  v.    The  Eeib  Eailwat,  ,g^ 

Appellant. 

A  clause  in  a  bill  of  lading,  given  to  the  shipper  of  goods  by  a  common 
carrier,  exempting  the  carrier  from  liability  for  loss  of  the  goods  from 
certain  causes,  is  binding  upon  the  shipx)er,  as  a  special  contract  between 
the  parties. 

But  where  such  clause  releases  the  carrier  **  from  damage  or  loss  to  any 
article  from  or  by  fire  or  explosion  of  any  kmd,"  it  does  not  release  him 
from  liability  for  damage  by  those  means,  resulting  from  his  own  negli- 
gence. 

It  is  negligence  in  a  carrier  to  omit  to  furnish  for  its  vehicles  and  machinery 
for  the  transportation  of  goods,  any  improvement  known  to  practical  men, 
and  which  has  actually  been  put  into  practical  use ;  but  a  &ilure  to  take 
every  possible  precaution  which  the  highest  scientific  skill  might  suggest, 
or  to  adopt  an  untried  machine  or  mode  of  construction,  is  not,  of  itself, 
negligence. 

Accordingly,  where  goods,  having  been  shipped  upon  the  defendant's  rail- 
way under  a  bill  of  ladmg  containing  a  clause  releasing  it  from  liability 
"  for  damage  or  loss  to  any  article  from  or  by  fire  or  explosion  of  any 
kind,"  were  destroyed  by  fire  kindled  by  sparks  from  the  locomotive 
hauling  them, — Eieldy  that  such  clause  did  not  exempt  the  defendant  from 
liability  for  loss  by  fire  occasioned  by  the  omission  to  apply  to  the  loco- 
motive any  apparatus  known  and  actually  in  use,  which  would  prevent  the 
emission  of  sparks;  but  hetd^  further,  that  the  charge  of  the  judge  that,  if 
the  jury  should  find  "  that  a  locomotive  could  be  so  constructed  as  to  pre- 
vent the  emission  of  sparks,  and  thereby  secure  combustible  matter  from 
ignition,  and  the  defendant  neglected  so  to  construct  this  locomotive,  they 
should  find  for  plaintiff,  because  there  was  a  duty  upon  the  defendant  to  use 
every  precaution  and  adopt  all  contrivances  known  to  science  to  protect 
the  goods  intrusted  to  it  for  transportation,"  was  error,  and  not  in  accord- 
ance with  the  correct  rule. 

(Argued  November  10th,  decided  November  29th,  1870.) 

Appeal  from  the  judgment  of  the  General  Term  of  the 
New  York  Common  Pleas,  affirming  a  judgment  in  favor  of 
the  plaintiff  entered  upon  a  verdict,  rendered  at  a  trial  before 
Mr.  Justice  Brady  and  a  jury. 

The  ease  shows  the  following  facts :  On  the  28th  day  of 
September,  1865,   the  plaintiff's    assignor  shipped  by  the 
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defendant  two  cases  of  merchandise  on  a  bill  of  lading  that 
contained  this  provision:  "And  in  consideration  that  this 
company  has  reduced  the  price  of  such  transportation  below 
its  local  rates,  the  shipper  and  owner  does  hereby  release  the 
Erie  railway  company  *  *  from  liability  *  *  from 
damage  or  loss  to  any  article  from  or  by  fire  or  explosion  of 
any  kind."  On  the  30th  day  of  September,  1865,  the  mer- 
chandise was  destroyed  by  fire  near  Callicoon  station  on  the 
Erie  railway,  "  whilst  in  the  possession  of  the  defendants, 
on  one  of  its  freight  trains  then  in  motion,  and  which  fire 
canght  from  a  spark  of  the  engine  of  the  train."  The 
defendant  refused  to  pay  the  loss,  claiming  exemption  from 
liability  under  the  foregoing  clause  in  the  bill  of  lading. 

On  the  trial,  the  plaintiif  proved  "  that  there  were  appli- 
ances in  regard  to  locomotives  by  which  they  consume  their 
own  emoke  and  sparks,  and  prevent  their  setting  fire  to  pro- 
perty."  The  learned  judge  instructed  the  jury  that,  by  the 
contract,  the  liability  of  tlie  common  carrier  was  limited,  and 
the  defendants  "protected,  providing  the  goods  were  des- 
troyed by  accident  and  not  by  negligence  on  their  part.  The 
contract  does  not  absolve  the  defendants  from  liability  unless 
the  destruction  of  the  goods  was  caused  by  accident,  over  which 
they  had  no  control."  That  if  "  locomotives  can  be  so  con- 
structed as  to  prevent  the  emission  of  sparks,  and  thereby 
secure  combustible  matter  from  ignition,  and  the  defendants 
have  neglected  to  so  construct  their  engines  and  the  goods  ol 
the  plaintiff  were  destroyed  by  the  emission  of*  the  sparks," 
the  defendants  were  liable  "  because  there  is  an  obligation  on 
the  part  of  a  common  carrier  to  use  every  precaution,  and 
adopt  all  contrivances  known  to  science,  to  protect  the  goods 
intrusted  to  him  for  transportation."  To  this  the  defendant 
excepted,  and  requested  the  judge  to  charge  "  that  the  defend- 
ant was  not  liable  unless  it  was  guilty  of  fraud,  or  culpable 
negligence  amounting  to  fraud,  in  causing  the  fire  or  destruo- 
tion  of  the  goods,"  which  request  the  judge  refused.  The 
jury  found  for  the  plaintiff,  a  verdict  for  the  value  of  the 
goods  destroyed. 


4 


1870.]  SisiNWEG  V.  The  Erie  Railway,  125 

Argument  of  GounseL 

S.  Newell^  for  the  appellant,  to  the  point  that  the  carrier 
may  release  himself  by  contract  from  his  common  law  lia- 
bility, except  in  case  of  fraud  or  culpable  negligence  amount- 
ing to  jfraud,  cited  Alexander  v.  Grreen  (7  Hill.,  533); 
WeOa  V.  Steam  Nav.  Co.  (4  Seld.,  875) ;  WeUs  v.  If.  Y.  C. 
B.  R.  Co.  (24  K  Y.,  181) ;  Perldna  v.  N.  T.  C.  R.  li.  Co. 
(id.,  196);  BtsscU  v.  iT.  Y.  Cent.  JS.  R.  Co.  (25  N.  Y.  E., 
442);  Zee  v.  Marsh  (43  Barb.,  102);  Stedma/ii  v.  Weatei^ 
Trantporiation  Company  (48  Barb,,  97),  He  also  insisted, 
that  the  charge  of  the  judge  as  to  the  d^endant's  duty  in  the 
construction  of  locomotives,  would  require  them  to  become 
inventors.  And  that  it  should  liave  been  qualified  so  as  to 
apply  only  to  existing  improvements  which  are  practicable 
and  usefiiL 

WHUam  Henry  Amonxy  for  the  respondent,  insisted  that 
the  defendant  was  bound  to  use  all  appliances  that  would  pro- 
tect the  goods  intrusted  to  it  for  transportation,  and,  to.  this 
point,  cited  BisseU  v.  If.  Y.  C.  (25  N.  Y.,  445) ;  JTegemanY. 
Western  R.  R.  ^13  id.,  9).  Although  the  defendant  might, 
by  special  agreement,  limit  its  responsibility,  it  cannot  thus 
secure  exemption  from  losses  resulting  from  the  negligence 
of  itself  or  its  servants,  at  least  without  express  words. 
{OriU  V.  0ml.  Iron  Sorew  Co.,  L.  E.,  8  C.  P.,  476 ;  Cezoh 
V.  Gerd.  Steam  Ifav.  Co.,  L.  E.,  3  0.  P.,  14 ;  Zemo  v.  D^id- 
geon,  id.,  p.  17,  note ;  York  Co.  v.  Central  R.  R.,  3  Wal- 
lace, 107 ;  Cole  v.  Goodwin,  19  Wend.,  251 ;  Gould  v.  Jffill, 
2  Hill,  623 ;  LeszinsTcy  v.  N.  J.  Central  R.  R.,  unreported 
G.  T.  S.  C,  1st  dist. ;  N.  J.  Steam  Na/o.  Co.  v.  Merchants^ 
Bank,  6  How.  U.  S.,  382  ;  Schieffdin  v.  Harvey,  6  Johns., 
K.,  180 ;  Alexander  v.  Greene,  7  Hill,  533,  547 ;  JDorr  v. 
•iT.  J.  Steam  Nav.  Co.,  11  N,  Y.,  485  ;  WeJls  v.  Steam  Nav. 
Co.,  8  N.  Y ,  375 ;  Wells  v.  ST.  Y.  CenL  R.  R.,  24  N.  Y., 
181 ;  PhiUips  v.  Glarh,  26  L.  J.,  C.  B.,  168 ;  2  C.  B.  N. 
S.,  156 ;  Pen.  and  Orient.  Steam  Nav.  Co.,  v.  Slmnd,,  11 
Jut.,  771 ;  Iloyd  v.  Genl.  Iron  Screw  Co.  33  L.  J.,  Ex., 
6  H.  L.  C,  284 ;  Martin  v.  Great  Indian  R.  L.  R.^  3  Ex. 
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E.,   9 ;  Peck  v.  North  Staffordshire  R.  H.y  32  L.  J.,  Q. 
B.,  241). 

FoLGEB,  J.  The  conceded  facts  in  tlie  case  sustain  the 
finding  of  the  jury,  that  the  goods  in  transit  on  the  appellant's 
cars,  while  in  appellant's  charge,  were  destroyed  by  fire, 
kindled  by  sparks  from  the  engine  while  in  motion.  The 
court  below  was  warranted  in  instructing  the  jmy  that  the 
bill  of  lading  received  from  tlie  appellant  by  the  assignor  of 
the  respondent  formed  a  special  contract  between  them.  The 
appellant  remained,  however,  subject  to  all  the  common  law 
liability  of  a  common  carrier,  save  so  far  as  it  was  exempted 
therefrom  by  the  effect  of  such  special  contract.  {Dorr  v.  iiT. 
J.  Nav.  Co.,  1  Kern.,  485 ;  BiasM  v.  N.  T.  C.  R.  R.,  25  N. 
Y.,  445.) 

And  though  by  it  the  appellant  was  in  terms  released  from 
damage  or  loss  to  the  goods  from  or  by  fire,  it  was  not 
relieved  from  liability  for  damage  resulting  by  fire  from  its 
own  negligence.  {York  Co.  v.  Cent,  R.  -S.,  3  Wallace, 
107-13.) 

The  appellant  being  a  corporation,  was  obliged  to  act 
through  natural  persons;  and  their  negligence  is  its  negli- 
gence when  they  are  its  agents,  so  as  to  be  identical  with 
itself.  Its  board  of  directors  or  managing  agents,  in  respect 
to  its  external  relations,  must  be  considered  as  so  far  identical 
with  the  corporation  as  to  throw  upon  it  the  liability  for 
their  negligence.  {Perkins  v.  N.  Y.  C.  R.  R.,  24  N.  Y., 
213-14.) 

And  as  upon  the  directors  or  managing  agents  rested  the 
■duty  of  providing  fitting  machinery  for  the  safe  and  proper 
working  of  the  road,  it  was  their  negligence,  and  hence  the 
appellant's  negligence ,  if  this  engine  used  by  it  in  hauling  these 
goods,  was,  in  its  construction  and  appliances,  lacking  in  any- 
thing which  sound  rules  required  it  should  have.  {Soger  v. 
P.  S.  and  P.  and  K  R.  R,  Co.,  31  Maine,  228.) 

And  here  arises  the  principal  question  in  this  case.  The 
rule  of  law  is,  that  the  appellant  was  guilty  of  n^ligence, 
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if  it  adopted  not  the  most  approved  modes  of  construo- 
tion  and  machinery  in  known  nse,  in  the  business,  and 
the  best  precautions  in  known  practical  use  for  securing 
safety.  If  there  was  known  and  in  use  any  apparatus  which, 
applied  to  an  engine,  would  enable  it  to  consume  its  own 
sparks,  and  thus  prevent  the  emission  of  them,  to  the  conse- 
quent ignition  of  combustible  property  in  the  appellant's 
charge,  it  was  negligent,  if  it  did  not  avail  itself  of  such  appa- 
ratus. Bat  it  was  not  bound  to  use  every  possible  prevention 
which  the  highest  scientific  skill  might  have  suggested,  nor  to 
adopt  an  untried  machine  or  mode  of  construction.  (2  Red- 
field  on  Railways,  3d  ed.,  189,  chap.  24,  §  1,  176;  Ford 
v.  London  and  Soutliywest  R.  Co.^  2  Foster  and  Finlay- 
son.  Nisi  Prius  R.,  730 ;  Hegeman  v.  Western  JR.  li.,  3  Kern., 
9 ;  Field  v.  iT.  T.  G.  R.  E.,  32  N.  T.,  339.) 

And  it  was  a  question  for  the  jury  whether  there  did  in 
fact  such  negligence  exist.  (32  N.  T.,  above  cited,  346-50 ; 
8  Kern.,  above  cited,  26.) 

The  testimony  on  this  point,  as  shown  to  us  in  the  papers, 
was  meagre.  One  witness  only  was  called  for  the  appellant, 
and  he  testified  that  it  was  not  possible  to  run  a  locomotive 
without  having  sparks  escape  from  it,  and  that  there  was  no 
known  method  of  constructing  locomotives  to  prevent  sparks 
escaping  and  setting  fire  to  property.  One  witness  only  was 
callod  for  the  respondent,  and  he  testified  that  there  were 
appliances  in  regard  to  locomotives  by  which  [  they  consume 
their  own  smoke  and  sparks,  and  prevent  their  setting  fire  to 
property.  But  there  was  no  testimony  that  $uch  appliances 
were  in  practical  use,  or  that  the  eiristence  of  them  was  known 
to  practical  men,  nor  was  any  evidence  givei^  that  the  appel- 
lants did  not  have  upon  the  engine  the  appliances  of  which 
the  respondent's  witness  spoke. 

The  court  below  charged  the  jury  that  the  special  contract 
did  not  absolve  the  appellant  from  liabUity,  unless  th** 
destruction  of  the  goods  was  caused  by  an  accident  over 
which  the  appellant  had  no  control.  This  meant  that  though 
the  cause  of  the  fire  which  consumed  the  goods  was  accidental 
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(if  that  can  be  said  to  be  accidental,  tJie  cause  of  which  may 
be  controlled),  yet  if  the  appellant  had  control  over  the  cause, 
it  was  not  relieved  from  liability.  And  this  was  correct ;  for, 
if  it  had  control  over  the  cause,  and  did  not  exercise  that  con- 
trol, that  was  its  negligence,  and  for  its  negligence  it  was 
liable. 

The  court  below  proceeding  in  the  charge  to  the  jury, 
called  their  attention  particularly  to  the  testimony  of  the  two 
witnesses  above  alluded  to,  and  instructed  the  jury  that,  if 
they  should  decide  that  a  locomotive  can  be  so  constructed 
as  to  prevent  the  emission  of  sparks,  and  thereby  secure  com- 
bustible matter  from  ignition,  and  that  the  appellant  neglected 
to  so  construct  its  engines,  it  was  the  duty  of  the  jury  to  find 
for  the  respondent,  because  there  was  a  duty  on  the  appellant 
to  use  every  precaution  and  adopt  all  contrivances  known  to 
science  to  protect  the  goods  intnisted  to  it  for  transportation. 
This  instruction  does  not  accord  with  the  nile  above  laid  down. 

There  must  exist,  not  only  the  scientific  power  to  make 
locomotives  which  will  consume  their  own  smoke  and  sparks, 
but  such  locomotives  must  have  been  made  by  skill  and  put 
into  practical  use,  and  the  use  have  become  known,  before  a 
railway  company  can  be  charged  with  negligence  in  not  put- 
ting them  on  to  its  road. 

In  JPord  V.  London  and  So,  West  Rwa/y  Co.  (2  Foster  & 
Finlayson,  Nisi  prius  Kep.,  730),  Eble,  Ch.  J.,  charged  the 
jury  that  the  company  was  bound  to  take  reasonable  care  and 
to  use  the  best  precautions  in  known  practical  use  for  securing 
safety,  and  that  it  was  sufficient  if  it  used  every  precaution 
in  known  practical  use. 

In  Hegeman  v.  The  Western  li.  li.  (3  Keman,  9),  the 
court  charged  the  jury  in  substance  that  although  a  defect 
was  latent,  yet  if  it  could  be  ascertained  by  a  known*  test,the 
defendant  was  responsible.  On  the  authority  of  that  case,  it 
is  for  the  jury  to  decide  whether  the  adoption  of  any  improve- 
ment in  the  construction  of  machinery  is  not  incumbent  upon 
a  railway  company.  But  it  is  for  the  jury  so  to  decide  upon 
evidence,  not  alone  that  science  has  invented  and  constructed 
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it,  but  that  it  has  been  put  in  use  and  practically  tested  and 
bocome  known.  The  charge  to  the  jury  in  the  court  below 
was  incorrect  in  this  particular.  It  did  not  lay  upon  the  jury 
the  duty  of  finding  from  the  testimony,  whether  there  were 
in  known  practical  use,  at  the  time  of  the  destruction  of  the 
goods,  such  appliances  for  locomotives  as  would  enable  them 
to  consume  their  own  smoke  and  sparks.  From  the  charge, 
the  jury  were  authorized  to  find  for  the  respondent,  if  there 
were  such  contrivances  known  to  science.  It  might  be  that 
scientific  men,  theorists,  knew  of  them,  and  that  the  th<x>ry 
had  taken  shape  in  actual  construction ;  and  stiU  practical  men 
have  never  put  them  into  such  use  and  so  established  their 
capabilities,  as  that  they  ought  to  have  become  known  to  the 
appellant.  In  the  absence  of  such  experimental  use  and  test- 
ing, the  appellant  was  not  to  be  held  guilty  of  negligence  in 
not  adopting  them.  The  charge  in  tins  respect  might  have 
misled  tlie  jury. 

The  counsel  for  the  appellant  requested  the  court  to  charge 
the  jury,  that  the  appellant  was  not  liable,  if  the  goods  were 
destroyed  by  fire  without  fraud  on  its  part,  or  unless  they 
should  find  it  guilty  of  fraud  or  culpable  negligence  amount- 
ing  to  fraud.  The  court  did  not  err  in  refusing  so  to  charge. 
The  appellant  was  liable,  if  there  was  negligence  on  its  part, 
without  regard  to  any  supposed  distinctions  or  degrees  of  negli- 
gence. But  a  compliance  with  the  request  would  have  been 
an  instruction  to  the  jury  by  the  court  that  there  are  degrees 
of  negligence,  for  one  only  of  which  the  appellant  was  liable. 
Such  instruction  would  have  been  erroneous.  But,  for  the 
error  above  pointed  out,  the  judgment  of  the  General  Tenn 
should  be  reversed  and  a  new  trial  ordered,  with  costs  to 
abide  the  event. 


Hand— Vol.  IV.        17 


130      The  People  v.  Sopeb visors  op  Columbia  Co.     [Nov., 

Statement  of  case. 


43   i» 
in    60 


43    130 

119    578 


43    180 
155      81 


The  People  on  the  relation  of  John  L.  Peake,  Respondent, 
V.  The  Boabd  of  Supervisors  of  Columbia  County, 
Appellants. 

The  act  of  1864  (chap.  8,  §  32),  givmg  the  boards  of  supervisors  of  coun- 
ties power  to  raise  money  for  the  payment  of  bounties  to  volunteers  into 
the  military  and  naval  service  of  the  United  States,  is  not  to  be  con- 
straed  as  retroactive ;  and  suph  boards,  therefore,  have  no  authority  to 
raise  money  for  the  payment  of  any  sum  by  way  of  bounty,  to  persons 
who,  previously  to  the  passage  of  that  act,  had  volunteered  into  tho 
United  States  military  or  naval  service. 

(Argued  November  22d,  and  decided  November  29th,  1870.) 

Appeal  from  the  order  of  the  late  General  Term  in  the 
third  district,  ordering  a  peremptory  mandamus  to  issne, 
requiring  the  board  of  supervisors  of  Columbia  county  to 
take  measures  to  raise  $500  to  pay  a  bounty  to  the  relator. 

Tlie  Special  Term,  upon  the  facts  set  forth  in  the  moving 
papers,  had  denied  the  motion  for  a  mandamus,  which  order 
the  General  Term  revei'sed. 

By  a  resolution  of  the  board  of  supervisors  of  that  county, 
dated  July  26, 1864,  they  resolved  that  a  bounty  of  $500  be 
paid  for  each  person  who  has  already  or  may  hereafter  enlist 
as  a  volunteer,  who  has  or  may  hereafter  be  credited  to  that 
county  on  the  call  (referring  to  the  call  of  the  President  of 
July  18th,  1864,  for  500,000  volunteers),  in  the  naval  or 
military  service  for  three  years,  on  the  certificate  of  the  pro- 
vost marshal  that  such  volunteer  has  been  duly  mustered  into 
the  service  to  the  proper  credit. 

By  a  resolution  adopted  at  the  same  time,  it  was : 

"  liesolvedj  That  the  county  treasurer  be,  and  hereby  is 
authorized  to  borrow  upon  the  credit  of  the  county,  and  is 
hereby  authorized  to  issue  obligations  therefor  on  behalf  of 
said  county  to  the  amount,  in  the  manner  and  payable  as 
directed  by  the  committee  hereafter  appointed  for  the  pur- 
pose of  carrying  out  the  above  resolutions,  and  if  necessary, 
with  the  chairman,  to  issue  bonds  for  the  procuring  of  the 
requisite  funds.'^ 
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By  a  law  of  the  United  States,  passed  July  4th,  1864,  it 
was  enacted :  "  That  all  persons  in  the  naval  service  of  the 
"United  States,  who  have  entered  said  service  during  the 
present  rebellion,  who  have  not  been  credited  to  the  quota 
of  any  town,  district,  ward  or  State,  by  reason  of  their  being 
in  said  service,  and  not  enrolled  prior  to  February  24:th,  1864, 
shall  be  enrolled  and  credited  to  the  quotas  of  the  town, 
ward,  district  or  State  in  which  they  respectively  reside,  upon 
satisfactory  proof  of  their  residence  made  to  the  secretary 
of  war." 

It  appeared  from  the  petition  of  the  relator,  that  he  entered 
and  enlisted  as  a  volunteer  into  the  naval  service  of  the 
United  States  in  1861 ;  that  he  had  not,  at  the  passage  of  the 
act  of  congress,  July  4th,  1864,  been  credited  to  any  quota ; 
that  he  had  not  been  enrolled  prior  to  February  24th,  1864 ; 
that  his  residence  was  the  city  of  Hudson ;  that  after  the 
passage  of  the  act  of  congress,  and  after  the  call  and  the 
resolution  of  the  board  of  supervisors  on  September  26th, 
1864,  he  was  enrolled  and  credited  to  the  city  of  Hudson  on 
the  call,  in  pursuance  of  section  eight  of  that  act,  "  upon 
satisfactory  proof  of  his  residence  to  the  Secretary  of  war. 

J.  C.  NevoTdrk  and  C.  P.  Collier^  for  the  appellants. 

Horace  B.  Peck  and  P.  E.  Andrews^  for  the  respondent. 

Alleist,  J.  The  claim  of  the  relator  rests  primarily  upon 
the  authority  conferred  by  act  of  the  legislature  in  1864, 
npon  the  board  of  supervisors  of  the  several  counties,  to  raise 
money  by  tax  for  the  purpose  of  paying  bounties  to  volun- 
teers into  the  military  and  naval  service  of  the  United  States 
(Laws  of  1864,  chap.  8,  §  22),  and  in  great  measure  depends 
upon  the  true  construction  of  that  act.  For,  if  the  action  of 
the  board  of  supervisors,  which  is  essential  to  the  relator's 
case,  and  necessary  to  sustain  his  claim,  was  in  excess  of  the 
powers  conferred,  quoad  such  excess,  the  action  was  void  as 
-^M/ra  vires.    The  relator  must,  therefore,  bring  his  claim 
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within  the  statute^  as  well  as  withia  the  terms  of  the  resoU* 
tioni^  and  action  of  the  board  of  snpervisofs.  The  act  had 
two, objects;  one  to  le^lize  irregular  and  unaathorized  pro- 
ceedings of  citizens,  public  bodies,  and  municipal  autliorities, 
theretofore  taken  for  the  purposje  of  procuring  recniits  to  the 
arinj  and  navy  of  the  United  States,  in  response  to  the  calls 
of  the  federal  government,  and  to  fill  the  quotas  which  had 
been  assigned  to  the  different  sections  of  the  State,  and  to 
giv.e  validity  to,  and  to  provide  for,  the  payment  of  obliga- 
tions which  had  been  incurred  in  various  forms  by  dilierent 
loc^ities  and  municipal  bodies  for  that  purpose.  To  this 
extent  the  act  was  retrospective.  It  had  respect  to,  and  ope- 
rated upon,  past  transactions.  Provision  was  made  for  this 
object  in  the  sections  of  the  act  preceding  the  twenty-second. 

Another  object  was  to  provide  for  the  future,  and  to  jnake 
such  provision  that  there  would  be  no  occasion  to  resort  to 
any.  unauthorized  assumption  of  power  by  public  officers  or 
unauthorized  proceedings  of  any  kind,  to  meet  exigencies 
that  might  arise. 

The  occasion  of  the  enactment  of  a  law  may  always  be 
referred  to  in  interpreting  and  giving  effect  to  it.  The  court 
should  place  itself  in  the  situation  of  the  legislature  and  ascer- 
tain the  necessity  and  probable  object  of  the  statute,  and  then 
give  such  construction  to  the  language  used  as  to  carry  the 
intention  of  the  legislature  into  effect,  so  far  as  it  can  be 
ascertained  from  the  terms  of  the  statute  itself.  {Donaldson 
V.  Wood,  22  W.  E.,  395 ;  1  Bacon's  Ab.  Statutes,  5.) 

It  needs  no  particular  reference  to  the  history  of  the  coun- 
try contemporaneous  with  and  preceding  the  passage  of  the 
aqt  t9  show  the  necessity,  the  occasion  and  probable  purpose 
of  ihe  law.  It  is  fresh  in  the  recollection  of  all,  that  repeated. 
calHaJbad  been  made  upon  this  and  other  States  for  men  to 
serye  in  the  army  and  navy  of  the  United  States  for  the  sup- 
p;re83ion  of  the  rebellion ;  that  recruits  could  not  be  enlisted 
ei^pctpt  under  the  inducements  of  large  pecuniary  rewards; 
that  ^ompulspry  enlistments  and  drafts  had  been  resorted  to^ 
tQ  fill  the  ranks  of  the  federal  army,  and  that  as  serious  diffi* 
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culties  and  disturbances  had  already  occurred  in  tilling  quotas 
theretofore  assigned  to  different  districts  and  localities,  still 
greater  difficulties  might  be  apprehended  in  responding  to  any 
future  call  that  might  be  made.  The  first  twenty  sections  of  the 
act  attest  the  necessity  of  provisions  for  the  future  by  disclos- 
ing the  lengths  to  which  the  people  had  been  compelled  to 
depart  from  all  precedent  and  from  all  authority  of  law  in 
making  provision  for  the  extraordinary  emergencies  which  had 
arisen,  and  which  in  all  probability  Would  be  repeated. 
Hence  the  twenty-second  section  was  enacted,  and  very  libe- 
ral powers  conferred  by  it  upon  boards  of  supervisors,  which 
were  only  hecessary  for  the  future,  and  the  language  employed 
is  that  Whidi  would  be  employed  to  establish  a  rule  for  future 
cases.  By  it,  the  board  of  supervisors  of  the  several  counties 
were  authorized  and  empowered  to  raise  money  upon  the  credit 
of  the  county  or  by  tax  "for  the  purpose  of  paying  bounties 
to  volunteers  into  tlie  military  or  naval  service  of  the  United 
States  during  the  existence  of  the  war  now  carried  on." 

The  power  might  be  exercised  so  long  as  the  war  should 
last,  and  from  time  to  time  as  occasion  should  require. 
"During  the  war"  had  respecJt  to  its  continuance  in  the 
future,  and  while  the  language  of  the  statute  might  be  con- 
sidered broad  enough,  if  there  was  a  necessity  for  an  enlarged 
constmetion  to  include  bounties  before  then  promised  fo 
recruits  acting  upon  the  offer,  aU  such  cases  were  provided 
for  in  other  parts  of  the  act.  The  language  is  not  sufficiently 
comprehensive  to  authorize  the  levy  of  a  tax,  or  the  borrow- 
ing of  money  to  give  as  a  gratuity  or  as  a  pension. 

The  legislature  had  not  in  their  minds  any  act  of  gene- 
rosity or  gratitude  to  those  who  had  served  or  were  then 
serving  in  the  army  and  navy  of  the  United  States,  and  the 
word  "bounty"  which  they  used  was  the  very  word  to 
express  their  intent  to  authorize  the  raising  of  money  to  be 
paid  or  given  as  "  a  premium  to  induce  men  to  enlist  in  the 
public  service "  thereafter.  The  payment  of  money  to  one 
who  had  voluntarily  and  without  the  inducement  of  a  pre- 
mium or  reward  offered  or  promised,  enlisted  into  the  public 
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service  would  be  a  gift,  a  gratuity  and  not  a  bounty,  in  the 
ordinary  sense  of  the  word,  and  the  act  cannot,  without  doing 
violence  to  language  as  well  as  the  intent  of  the  legislature, 
be  so  construed  as  to  include  gratuities  of  that  character. 

The  rules  for  the  construction  of  statutes  confined  their 
operation  and  effect  to  the  future,  and  excluded  the  past  and 
all  past  transactions,  unless  the  intention  of  the  legislature  to 
make  them  retrospective  in  their  operation  is  very  clearly 
and  unequivocally  expressed.  It  is  not  allowed  by  an  inter- 
pretation of  doubtful  language,  or  by  spelling  out  an  intent 
not  apparent  and  palpable,  to  give  them  a  retroactive  effect. 
The  general  rule  governing  the  construction  of  statutes  in  this 
respect,  as  stated  in  Bacon's  Abr.  Statute  C,  is  "  that  no 
statute  is  to  have  a  retrospect  beyond  the  time  of  its  com- 
mencement ;  for  the  rule  and  law  of  parliament  is,  that  nova 
conatitutio  futuria  formam  debit  impoiiere^  non  ^aeteritis^^ 
and  this  has  been  adopted  by  elementary  writers  and  uni- 
formly followed  in  principle  by  the  courts.  (Dwarris  on 
Stat.,  080 ;  1  Bl.  Com.,  46 ;  Sedgwick  on  Statutory  Law, 
189 ;  Smith's  Com.,  291.)  The  rule  has  been  expressed  in 
different  terms  by  different  judges  and  authors,  but  it  has 
lost  none  of  its  force  since  it  was  first  enunciated.  Mr. 
Broom,  in  his  "  Legal  Maxims,"  after  quoting  the  maxim  from 
2  Inst.,  292,  says :  "  It  is  in  general  true,  that  no  statute  shall 
be  construed  to  have  a  retrospective  operation  without  express 
words  to  that  effect,  either  by  an  enumeration  of  the  cases  in 
which  the  act  is  to  have  such  retrospective  operation,  or  by 
words  which  can  have  no  meaning  unless  such  a  construction 
is  adopted."    (Broom's  Leg.  Max.,  14.) 

This  is  the  language  of  the  court  substantially  in  Moore  v. 
Burden  (2  Exch.  R.,  21),  and  it  was  applied  in  the  construc- 
tion of  a  statute,  declaring  that  no  suit  should  be  brought  or 
maintained  upon  a  wager. 

In  Murray  v.  Oihson  (16  Howard  IT.  S.  R.,  421),  a  statute 
of  Mississippi,  declaring  that  no  record  of  any  judgment 
recovered  in  a  foreign  State  against  a  citizen  of  that  State, 
should  be  received  as  evidence  after  the  expiration  of  three 
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years  from  the  time  of  the  rendition  of  such  judgment,  was 
held  not  to  apply  to  a  judgment  rendered  before  its  passage. 
Judge  Daniels  says :  "  As  a  general  rule  for  the  interpreta- 
tion of*  statutes,  it  may  be  laid  down  that  they  never  should 
be  allowed  a  retrospective  operation,  when  this  is  not 
required  by  express  command,  or  by  necessary  and  unavoida- 
ble implication.  Witliont  such  command  or  implication,  they 
speak  and  operate  upon  the  future  only." 

To  give  the  act,  upon  which  the  relator  predicates  his 
claim,  a  retroactive  eftect,  would  authorize  the  creation  of  a 
debt,  or  obligation,  on  a  consideration  which  had  passed, 
instead  of  providing  a  remedy  for  an  existing  contract,  or 
authorizing  a  contract  to  be  made,  for  future  survices,  which 
is  not  allowable.  {Inhabitants  of  Medford  v.  Learned^  16 
Mass.,  215.) 

The  subject  was  elaborately  discussed  in  Dash  v.  Yan 
Kleeck  (7  J.  K.,  477),  and  the  maxim  before  quoted  from  2 
Inst.,  was  adopted  and  applied.  It  was  held  that  it  was  a 
principle  of  universal  jurisprudence,  that  laws  civil  and 
criminal,  must  be  prospective,  and  should  not  operate  retro- 
spectively, except  upon  the  clearest  expression,  of  the  legis- 
lative intention  to  that  effect.  A  statute  general  in  its  terms, 
exempting  from  prosecution  for  libel,  the  publishing  of  legis- 
lative debates,  etc.,  was  declared  to  bo  prospective,  and  no 
defence  to  an  action  for  a  publication  before  its  enactment. 
{Sanford  v.  Bennett^  24  K  Y.,  20.)  The  court  followed  the 
cases  of  Dash  v.  Yan  Kleeck  {suprd)^  in  Butler  v.  Palmer  (1 
Hill,  324) ;  PeopU  v.  Carnal  (2  Seld.,  463) ;  Wood  v.  Oakley 
(11  Paige,  400),  and  Ely  v.  Ilolton  (15  N.  Y.,  595),  and 
adopted  the  general  rule  of  construction  as  stated. 

By  chapter  324  of  the  Laws  of  1844,  section  three,  it  was 
enacted,  that  it  should  be  lawful  for  any  party  to  ^  suit  "  who 
shall  have  obtained  a  verdict,  or  a  report  of  referees,  in  his 
favor,  to  tax  interest  upon  the  amount  of  such  verdict,  or 
report,  as  costs,  from  the  time  of  obtaining  the  same,"  etc. ; 
and  the  court  held  that  ^*  notwithstanding  the  peculiar  phra- 
seology of  the  section,  it  ought  not  to  be  so  construed  as  to 


136      The  People  V.  S0PBBVISOBS  OP  Columbia  Co.    [Nor., 

Opinion  of  the  Court,  per  Allbn,  J. 


give  it  a  retroactive  effect "  and  interest  was  not  allowed  upon 
a  verdict  rendered  before  its  passage.  {Bailey  v.  May<yr  of 
N.  York,  7  Hill,  146 ;  BuU  v.  Ketcham,  2  Denio,  288  ;  and 
see  Palmer  v.  Conley,  4  Denio,  374,  affirmed,  2  Coiiftt.,  182 ; 
Van  Bensselaer  v.  Livingetonj  12  W.  K.,  490 ;  Peojple  v. 
Sv^pervisors  of  ColuirMa,  10  W.  K.,  363.)  Whether  a  sta- 
tute should  have  a  retroactive  effect,  is,  ordinarily,  a  question 
of  construction,  and  not  of  legislative  power ;  and,  therefore, 
the  general  rule  must  yield  to  the  intention  of  the  legisla- 
ture ;  and  the  inquiry  is,  whether  the  retroactive  intention  is 
sufficiently  expressed.'^  The  legislature  is  competent  to  give 
a  statute  a  retrospective  effect,  except  as  ^prohibited  by  the 
Constitution  from  passing  eaypost  facto  laws,  or  laws  impair- 
ing the  obligation  of  contracts ;  or  unless  vested  rights  of 
property  would  be  affected.  There  is  no  restriction  in  this 
respect  upon  the  powers  of  the  legislature  by  the  State  Con- 
stitution. Some  laws  are  necessarily  retrospective,  such  as 
laws  for  confirming  official  acts,  amending  charters,  correct- 
ing assessment  rolls,  changing  the  tenures  of  lands,  relating 
to  remedies,  etc.  The  interests  of  the  community  require 
that  acts  like  those  named  should  operate  retrospectively. 

But  there  is  nothing  in  the  terms  of  the  statute  under  con^ 
sideration,  the  occasion  or  purpose  of  its  enactment,  or  in 
the  public  interests,  calling  for  or  permitting  it  to  have  any 
effect  other  than  prospective.  It  follows,  that  whatever  may 
be  the  construction  of  the  resolutions,  and  acts  of  the  board 
of  supervisors,  they  cannot  be  operative,  or  effectual,  to 
impose  an  obligation  upon  the  county,  or  confer  rights  upon 
individuals,  other  than  such  as  are  authorized  by  the  statute ; 
and  as  that  part  of  the  act  relied  upon  did  not  contemplate, 
or  authorize  the  payment  of  money,  except  as  a  bounty, 
thereafter  to  be  earned,  the  relators'  claim  must  fail. 

The  order  of  the  Supreme  Court  at  General  Term  should 
be  reversed ;  and  that  at  Special  Term  be  affirmed  with  costs. 

All  the  judges  concurring  except  Peckiiam,  J.,  who  hav- 
ing been  a  member  of  the  General  Term  below,  did  not  sit. 

Order  reversed,  and  that  of  Special  Term  affirmed. 
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In  matter  of  the  application  of  The  Rensselaer  akd  Sara- 
toga Railroad  Company,  Respondent,  v.  Emerson  E. 
Davis  and  others,  Appellants. 

Upon  the  application  of  a  r^lroad  company  to  appropriate  lands  by  the 
exercise  of  the  right  of  eminent  domain,  delegated  to  it  under  the  general 
railroad  acts,  it  is  for  the  court  to  decide  as  to  the  necessity  and  extent  of 
such  appropriation,  and  the  determination  of  the  board  of  directors  of 
such  company  is  not  conclusive  upon  that  question. 

The  acquisition  of  lands  for  speculation  or  sale,  or  to  prevent  interference 
by  competing  lines  or  methods  of  transportation,  or  in  aid  of  collateral 
enterprises,  remotely  connected  with  the  running  or  operating  of  the  road, 
although  they  may  increase  its  revenue  and  business,  are  not  such  pur- 
poses as  authorize  the  condemnation  of  private  property  therefor. 
(Andrews,  J.) 

Accordingly,  where  a  nulroad  company,  havhig  one  of  the  termini  of  its 
road  upon  a  navigable  water-way  extending  into  the  territory  of  a  foreign 
power,  in  its  application  for  the  acquisition  of  certain  lands  situate  on 
the  shore  of  such  water-way  near  the  said  terminus,  alleges,  as  a  promi- 
nent reason  fbr  theh:  condemnation,  that  a  charter  had  been  granted  by 
aach  foreign  government  for  the  construction  of  a  ship  canal  connecting 
.the  said  water-way  with  other  navigable  waters,  which,  when  completed, 
would  greatly  increase  the  business  of  the  railroad,  and  that  the  lands 
were  needed  for  the  construction  of  slips  and  docks  for  the  accommoda- 
tion of  vessels  bringing  freight  to  or  taking  it  from  the  said  road  and  of  tene- 
m^its  for  the  employes  of  the  railroad,  and  to  meet  the  requirements  of 
the  anticipated  increased  business;  and  it  appeared  from  the  proo& 
that  the  company  already  had,  at  such  terminus,  a  convenient  and  accessi- 
ble water  front  and  docks,  which  were  used  but  in  part,  and  were  capa- 
ble of  extension  on  its  own  premises,  and  it  did  not  appear  that  the  work 
on  the  ship  canal  referred  to  had  been  commenced,  or  that  the  capital  to 
construct  it  had  been  secured, — Heldy  that  it  was  not  sufficiently  .shown 
that  the  lands  were  required  for  the  present  or  prospective  business  of 
the  corporation  within  the  meaning  of  the  statute,  and  they  could  not  be 
taken  against  the  will  of  the  owner. 

The  taking  of  private  property  for  public  uses  is  In  derogation  of  private 
right,  and  in  hostility  to  the  ordhiary  control  of  the  citizen  over  his 
estate,  and  statutes  authorizing  its  condenmation  are  not  to  be  extended 
by  inference  or  implication. 

An  appeal  lies  to  this  court  from  an  order  of  the  Gkneral  Term  of  the 
Supreme  Court,  affirming  an  order  of  the  Special  Term,  in  proceedings  to 
acquire  lands,  involving  the  question  of  the  right  to  condemn  such  lands 
under  the  statute. 

(Aigoed  November  20th,  decided  December  5th,  1870.) 
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Appeal  from  an  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  third  judicial  department,  affirming  an  order 
made  at  Special  Term,  appointing  commissioners  to  ascertain 
and  appraise  compensation  for  certain  marsh  lands  sought  to 
be  acquired  under  the  railroad  act,  near  Whitehall,  on  the 
shore  of  Lake  Champlain. 

The  Eensselaer  and  Saratoga  Eaikoad  Company  in  August, 
1870,  presented  their  petition  to  the  court  to  have  the  lands 
in  question  condemned,  alleging  that  they  required  them  for 
the  pui'pose  of  operating  their  road  and  doing  business  thereon 
in  order  to  receive  and  ship  coal,  iron,  lumber  and  other 
articles  and  kinds  of  freight,  and  for  necessary  buildings, 
depots,  freight  houses,  switches,  tenements,  slips  and  con- 
veniences for  a  certain  anticipated  increase  of  business  stated 
in  the  petition. 

The  principal  affidavit  in  support  of  the  application  set 
forth  that  the  board  of  directors  of  the  railroad  company,  at 
a  meeting  thereof,  had  determined  that  the  lands  in  question 
were  required  by  the  "  company  for  the  prompt,  economical 
and  proper  performance  of  its  present  and  prpspective  trans- 
portation business,  and  the  carrying  out  of  the  purposes  of 
its  incorporation  in  securing  to  the  general  public  a  prompt, 
easy  and  cheap  means  of  doing  the  business  which  shall  be 
done." 

That  in  making  such  determination  the  directors  were 
influenced  and  controlled  by  the  following  facts  and  considera- 
tions : 

"  That  a  charter  has  been  granted  by  competent  authority 
in  the  province  of  Canada  for'  the  construction  of  a  ship  canal 
connecting  the  waters  of  the  river  St.  Lawrence  with  tlie 
waters  of  Lake  Champlain,  so  that  vessels  carrying  800  tons 
may  freely  pass  from  Chicago  and  the  other  ports  upon  the 
western  lakes,  to  the  port  of  Whitehall  without  breaking  bulk 
or  transhipment ;  and  that  flour,  grain  and  western  freights, 
passing  by  that  route  to  New  York,  will  save  five  days  in  time 
and  at  least  two  dollars  per  ton  in  expense,  in  the  opinion  of 
the  affiants,  on  the  transportation  of  the  same ;  tliat  efficient 
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steps  are  being  taken  to  put  snch  canal  under  contract  snd  to 
complete  the  same  vitliiu  a  period  of  two  years. 

"  That  in  Ae  opinion  of  the  f^antsj^if  said  ship  canal  is  com- 
pleted as  proposed  (and  de 
pleted),  there  will  be  needed 
for  largo  amonnts  of  grain  a: 
ton  and  New  England  gem 
opportunity  for  traushipniei 

hy  means  of  elevators  and  otlier  appliances  will  be  required 
at  "Whitehall  for  that  purpose  oe  well  as  for  chutes  and  otlier 
arrangements  for  diachai^ng  large  qnautities  of  coal  from 
cars  to  the  boats  on  Lake  Cltamplain  for  transportation  north. 

"  Tliat  the  Whitehall  and  Plattsburgh  railroad  is  now  in 
process  of  construction  with  the  prospeet  of  an  early  comple- 
tion, and  that  when  completed  much  space  will  be  required 
to  form  it3  connections  and  to  transact  the  buisnesa  with  the 
Bensselaer  and  Saratoga  railroad. 

"  That  large  amounts  of  iron  ore  are  being  sent  every  year 
into  Pennsylvania  and  other  iron  districts  south  and  west, 
and  tlie  demand  for  the  same  is  constantly  increasing,  and 
that  it  is  represented  to  and  believed  by  deponents  that  tlio 
Messra.  Wilherbees  of  Port  Henry  are  sending  this  year 
100,000  tons  of  ore  to  Pennsylvania  which  wonld  load  11,000 
cars,  that  the  same  is  now  sent  by  way  of  New  York  and 
Philadelphia  at  a  cost  of  from  five  to  seven  dollars  per  ton, 
and  that  large  amounts  of  coal  are  now  brought  by  way  of 
Eondont  and  the  Hudson  river  for  the  business  of  tlie  country 
north  and  east  of  Whitehall.  That  arrangements  have  been 
made  for  connecting  the  Saratoga  and  Schenectady  railroad 
trith  the  Albany  and  Susquehanna  railroad,  and  the  same  is 
in  process  of  censtniction  and  will  soon  be  completed  ;  that 
when  that  connection  is  perfected,  it  is  agreed  and  arranged 
that  the  Bensselaer  and  Saratoga  railroad  sliall  bring  coal  to 
■yVliitehali  and  Late  Champlain  for  distribution  to  Canada, 
Northern  New  York  and  Northern  New  England,  at  a  mate- 
rially reduced  rate  from  present  prices,  and  will  in  return 
carry  iron   ore  on  the  route  to  Pennsylvania  and  Elmira, 
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where  large  furnaces  are  now  being  built,  at  largely  reduced 
rates. 

"  That  arrangements  are  being  made  between  the  said  Rens- 
selaer and  Saratoga  railroad  and  the  Hudson  River  railroad 
by  which  lumber  is  to  be  carried  from  "Whitehall  to  New 
York,  at  all  seasons  of  the  year,  at  prices  which  will  be  in 
active  competition  with  the  rates  of  water  transportation ; 
and  that  in  the  opinion  of  the  deponents  a  large  amount  of 
lumber  will  be  carried  by  said  roads  as  soon  as  the  necessary 
facilities  and  conveniences  can  be  established  for  that  purpose. 

"  That  there  has  been  cleared  by  canal  for  the  south  at 
Whitehall  in  the  last  two  years  325,800  tons  of  iron  ore  ai^d 
577,973  tons  of  lumber  on  the  average,  as  the  aflSants  are 
informed  and  believe,  and  that  the  same  will,  in  the  opinion 
of  the  affiants,  indefinitely  increase  as  the  facilities  and  con- 
veniences for  carrying  the  same  are  increased  and  the  mines 
and  lumber  trade  developed. 

"  That  in  the  opinion  of  the  deponents,  to  do  the  business 
above  indicated  will  require  that  there  should  be  several  slips 
and  docks  on  which  i*ails  shall  be  laid  connecting  the  said 
Rensselaer  and  Saratoga  railroad  with  Lake  Champlain  at  or 
in  the  vicinity  of  Whitehall,  and  that  the  premises  described 
in  the  petition  herein  being  a  low  marsh  mostly  covered  with 
water  and  of  a  soft  natui*e  and  adapted  to  dredging  and  the 
construction  of  slips,  are  well  adapted  to  the  purpose  of  con- 
structing the  slips  and  docks  required  for  the  purposes  of  tiie 
incorporation  of  said  company,  tod  the  same  are  the  only 
premises  which  could  be  adapted  and  used  for  such  purposes 
at  or  in  the  vicinity  of  Whitehall  in  the  opinion  of  the 
deponents.'' 

It  appeared  from  affidavits  submitted  on  the  part  of  the 
owners,  among  other  things,  that  the  railroad  company 
already  had  on  the  shore  of  Lake  Ohamplain,  eleven  acres  of 
land  with  a  water  front  of  1,000  feet,  well  adapted  to  the  con- 
struction of  slips  and  docks ;  that  they  only  occupy  about 
100  feet  of  such  water  front,  and  tlie  rest  is  unused  and  is 
capable  of  accommodating  business  increased  "  several  fold." 
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James  CfibeoUy  for  the  appellants. 

Joseph  Potter^  for  the  respondents,  that  the  order  is  not 
appealable,  cited  In  matter  of  Howard  Street  (12  How.,  9Y); 
iT.  Y.  a  E.  E.  Co.  V.  Marvin  (11  N.  Y.,  276) ;  General 
Railroad  Act  of  1850,  §§  14, 18.  That  the  determination  of 
the  legislature,  or  its  delegates,  as  to  the  necessity  for  public 
use  of  private  property  is  final  and  conclusive,  2  Kent,  340 ; 
9  K  T.,  100 ;  18  Wend.,  9  ;  20  Johns.,  735 ;  3  Paige,  40 ;  5 
ii,  137,  160;  5  Seld.,  100;  42  Barb.,  119;  Uayward  v. 
Mayor  of  N.  Y.  (7  N.  T.,  325);  Vt.  S  Can.  E.  E.  Co.  v. 
Verm.  Cent.  (34  Vt.  R.,  2) ;  6  Jur.  N.  S.,  1168 ;  25  Mis., 
516,  640;  17  111.,  123;  18  111.,  326;  47  Maine,  345  ;  11  Jur, 
N*  S.,  406;  Jerome  v.  Eoss  (7  John,  Chy.,  315);  John 
&  Cherry  Sts.,  19  Wend.,  667 ;  People  v.  Smith  (21  N.  Y., 
595).  But  if  the  exercise  of  this  power  by  the  legislature, 
or  its  delegates,  is  not  conclusive  in  the  premises,  the  same 
having  been  reviewed  and  affirmed  by  the  Special  Term, 
whose  decision  has  been  affirmed  at  General  Term,  this  cQurt 
will  not  reverse  it.  (11  N.  Y.,  276 ;  12  How.,  97 ;  1  Kern., 
276 ;  3  How.,  418 ;  3  Comst.,  502 ;  3  Kern.,  587 ;  2  Keyes, 
55,  651 ;  37  N.  Y.,  487 ;  30  N.  Y.,  134;  31  K  Y.,  115.) 

Andrews,  J.  It  is  insisted  by  the  counsel  for  the  respond- 
ent, that  the  determination  of  the  board  of  directors,  that  the 
land  in  question  was  required  for  the  purpose  of  the  corpora- 
tion, was  conclusive  upon  the  court  below  as  to  the  necessity 
and  extent  of  the  appropriation,  and  fchat  this  court  could  not 
review  it.  And  it  was  claimed  by  the  counsel  for  the  appel- 
lants upon  the  argument,  that  the  Special  Term  proceeded 
in  making  the  order  appointing  commissioners  upon  this  con- 
Btmction  of  the  statute. 

If  the  position  of  the  respondent  in  this  respect  is  sound, 
it  is  decisive  of  this  appeal,  and  this  question  will  be  first 
considered. 

The  right  to  take  private  property  for  public  use,  is  an 
incident  of  political  sovereignty,  and  is  to  be  exercised  by 
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the  legislative  power  of  the  State.  The  constitution  of  our 
State  has  recognized  this  right,  and  provided  for  its  exercise 
upon  compensation  being  made  for  tlie  property  taken. 

It  is  founded  upon  the  principle,  that  the  interests  of  indi- 

*  viduals  are  subordinate  to  the  public  interests,  and  that  the 

,  former  must  yield,  when  the  public  welfare  requii-es  it.    In 

}.  ,\  ^'.  theory,  when  the  lands  of  an  individual  are  taken  by  right  of 

eminent  domain,  the  State  simply  resumes  the  possession  of 
''.  that  to  which  it  has  the  ultimate  title,  and  of  which  it  has 

i^  surrendered  the  present  possession  subject  to  the  condition, 

that  such  resumption  may  be  made. 

From  the  nature  of  the  case,  it  rests  with  the  legislature, 
with  whom  the  power  to  exercise  the  right  rests,  to  determine 
for  what  public  uses  private  property  may  be  taken,  and 
when  the  necessity  exists,  which  calls  for  its  appropriation. 

It  is,  however,  well  settled,  that  the  State  may  exercise  the 
right  to  take  private  property  for  public  use  through  agents 
constituted  for  that  purpose,  whether  individuals  or  corpora- 
tions, and  that  it  is  a  legitimate  exercise  of  the  right,  though 
the  title  to  the  property  taken  is  vested  in  a  private  corpora- 
tion, provided  the  purposes  for  which  the  corporation  is  to 
take  are  in  any  sense  public,  and  concern  the  public  welfare. 
(2  Kent's  Com.,  340 ;  People  v.  Herrick^  20  K  T.,  595 ;  In 
re  Townsend,  89  N.  Y.,  171.) 

The  legislature  may,  therefore,  authorize  a  railroad  corpo- 
ration, to  take  private  property  for  the  purposes  of  its  incor- 
poration under  a  delegation  of  the  power  of  eminent  domain, 
upon  the  construction  now  firmly  settled,  that  such  corpora- 
tions exercise  a  public  duty,  and  perform  a  useful  public  ser- 
vice. {Beehman  v.  Sar,  c&  ScJie.  R,  E,  Co.^  3  Paige,  45 ; 
Buffalo  <&  New  York  li.  li.  Co.  v.  Brainard,  9  N.  Y.,  100.) 

The  general  railroad  act,  as  originally  enacted  (Laws  of 
1850,  chap.  140),  provides  for  the  taking  by  compulsion,  by 
the  corporations  thereby  authorized  to  be  created,  of  real 
estate  required  for  the  purposes  of  their  corporation. 

It  is  to  be  done  by  application  to  the  court  upon  petition, 
specifying,  among  other  things,  that  it  is  the  intention  of  the 
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corporation  applying  to  construct  and  finish  the  railroad  speci- 
fied in  its  articles  of  association ;  that  the  line  of  the  propo^d 
road  has  been  surveyed  and  located,  and  a  certificate  of  the 
location  filed  as  prescribed  by  the  act;  and  that  the  land 
described  in  the  petition  is  required  for  the  pui'pose  of  con- 
structing the  road.    (§  14.)  f 

By  the  fifteenth  section  of  the  act,  on  the  presentation  of  the 
petition,  with  proof  of  its  service,  and  of  service  of  notice  of 
the  time  and  place  of  the  application,  the  parties,  whose  estates 
or  interests  are  to  be  aifected  by  the  proceedings,  may  show 
cause  against  granting  the  prayer  of  the  petition,  and  may 
disprove  any  of  the  facts  alleged  therein ;  and  the  court  is 
thereupon  to  hear  the  proofs  and  allegations  of  the  parties ; 
and  if  no  sufficient  cause  is  shown  against  granting  the  prayer 
of  the  petition,  it  shall  make  an  order  for  the  appointment  of 
commissioners  to  ascertain  and  appraise  the  compensation  to 
be  made  to  the  persons  interested  in  the  real  estate  proposed 
to  be  taken. 

It  was  the  primary,  if  not  the  sole  purpose,  of  these  pro- 
visions, to  provide  for  the  taking  of  such  land,  as  should  be 
required  for  the  original  construction  of  the  road. 

The  legislature  in  1869  (Laws  of  1869,  chap.  260)  extended 
the  powers  granted  by  the  original  act,  and  amended  the 
same  by  providing  that,  if  at  any  time  after  the  construction 
of  any  railroad  by  any  company  then  existing  or  thereafter  to 
be^created,  such  company  "  shall  require  for  the  purposes  of 
its  incorporation,  or  for  the  purpose  of  running  or  operating 
any  railroad  owned  or  leased  by  such  company,  any  real  estate 
in  addition  to  what  it  has  already  acquired,  or  shall  require 
any  further  right  to  lands,  or  the  use  of  lands  for  switches, 
turnouts,  or  fur  any  other  purpose  necessary  to  the  operation 
of  such  railroad,"  such  company  may  acquire  such  additional 
real  estate  by  voluntary  agreement  and  purchase;  and  if 
unable  to  do  so,  "  such  company  may  proceed  to  acquire  or 
perfect  title  to  such  real  estate,  *  *  *  and  to  ascertain 
and  appraise  the  damages"  in  the  manner  and  by  the  pro- 
ceedings prescribed  in  the  act. 
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It  is,  we  think,  the  clear  construction  of  the  statute,  that 
the  court  is  to  determine  upon  the  application  by  a  railroad 
company,  to  acquire  additional  lands,  for  the  purposes  of  the 
incorporation,  the  question  as  to  the  necessity  and  extent  of 
the  appropriation. 

The  plenary  power  of  the  legislature  over  the  subject  would 
have  authorized  it  to  designate  the  particular  premises  which 
the  respondent  might  take  for  its  purposes.  The  general 
purpose  being  public,  the  legislature  could  have  defined  the 
extent  of  the  appropriation,  necessary  to  the  public  use.  But 
this  the  legislature  has  not  attempted  to  do,  nor  has  it  dele- 
gated to  the  railroad  company,  the  power  to  determine  the 
necessity  for  the  appropriation  of  private  property  for  cor- 
porate purposes.  It  has  constituted  the  court  a  tribunal  to 
hear  and  determine  on  the  premises. 

The  parties,  whose  property  is  sought  to  be  acquired, 
"  may  disprove  any  of  the  facts  stated  in  the  petition,"  and 
the  court  is  "  to  hear  the  proofs  and  allegations  of  the  par- 
ties," and  then  to  determine. 

These  provisions  would  be  unnecessary  and  unmeaning,  if 
the  power  to  pass  upon  the  necessity  of  the  appropriation  of 
the  lands  by  the  corporations,  did  not  reside  in  the  court. 
The  matter  is  one  of  judicial  cognizance,  and  the  court  in 
respect  to  it,  exercises  a  judicial  and  not  a  ministerial  func- 
tion. It  would  be  a  most  dangerous  power  to  confide  to  rail- 
road corporations.  They  hold  their  franchises  for  a  public 
use  within  the  meaning  of  the  Constitution,  authorizing  pri- 
vate property  to  be  taken  for  public  use ;  but  they  are  organ* 
ized  and  administered  primarily  for  private  gain,  and  it 
'  never  could  have  been  intended,  that  the  right  of  a  citizen 
to  his  property  should  be  subject  to  the  absolute  will  of  such 
corporations. 

We  conclude,  therefore,  that  the  court  at  Special  Term  had 
jurisdiction  to  consider  and  determine,  whether  the  lands  of 
the  defendants  were  within  the  statute,  necessary  for  the  cor- 
porate purposes  of  the  respondents. 
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The  next  question  we  shall  consider  relates  to  the  suffi- 
ciency of  the  facts  appearing  before  the  court,  to  justify  the 
order  for  the  appointment  of  commissioners. 

It  is  quite  apparent  from  the  proofs,  that  the  present 
business  of  the  respondents  does  not  require  for  its  accommo- 
dation, the  lands  sought  to  be  taken  by  this  proceeding. 

It  is  the  prospective  and  not  the  present  necessities  of  the 
company,  upon  which  the  application  is  founded.  It  is  true, 
that  as  the  country  becomes  more  populous,  and  facilities  for 
intercommunication  between  different  sections  are  extended, 
an  increase  in  the  business  of  existing  railroad  corporations 
is  to  be  expected ;  but  when  private  property  is  demanded 
by  a  corporation  under  the  power  of  eminent  domain,  based 
upon  an  alleged  prospective  increase  of  its  business,  which 
will  require  increased  accommodations,  it  should  be  estab- 
lished beyond  reasonable  doubt,  that  such  increase  will  occur. 

Opinions  upon  this  subject,  based  upon  conjecture  and  the 
execution  of  collateral  enterprises  not  yet  undertaken,  should 
have  but  little  weight. 

The  affidavits  in  this  case  of  the  directors,  in  support  of  the 
petition,  set  out  as  a  prominent  reason  for  tlio  ac<£ui8ition  of 
the  defendants'  land,  that  a  charter  had  been  granted  by  a 
foreign  government  for  the  construction  of  a  ship  canal, 
which,  when  completed,  will  greatly  increase  the  business  of 
the  respondent;  but  it  does  not  appear  that  the  work  has 
been  commenced,  or  that  the  capital  to  carry  it  on  has  been 
secured. 

The  respondent,  when  the  petition  was  presented,  owned, 
as  appears  by  the  proofs,  a  convenient  and  accessible  water 
front  and  docks  on  the  lake,  which  were  used  but  in  part, 
and  which  are  capable  of  extension  upon  its  own  premises. 

We  are  not  satisfied,  from  the  proof  in  the  case,  that  the 
lands  of  the  defendant  are  required  by  the  respondent  for  the 
present  or  prospective  business  of  the  corporation. 

The  authority  given  to  the  railroad  company  by  the  act  of 
1869  is  to  acquire  lands  by  condemnation,  for  the  purposes 
of  its  incorporation,  and  for  certain  specified  purposes,  and  for 
Hand— Vol.  IV.         19 
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any  purpose  other  than  those  particularly  specified  "necessary 
to  the  operation  of  their  road." 

It  is  difficult,  as  a  matter  of  law,  to  define  by  general  Btate- 
ment  what  purposes  are  corporate  purposes,  or  what  are  the 
necessary  purposes  for  which  lands  may,  mider  this  act,  be 
taken ;  and  probably  the  subject  is  incapable  of  exact  limita- 
tion. 
/       It  may,  however,  be  safely  asserted  that  the  acquisition  of 
f    lands  for  the  purpose  of  speculation  or  sale,  or  to  prevent 
*^   interference  by  competing  lines,  or  methods  of  transportation, 
or  in  aid  of  collateral  enterprises  remotely  connected  with  the 
running  or  operating  of  the  road,  although  they  may  increase 
its  revenue  and  business,  are  not  such  purposes  as  authorize 
the  condemnation  of  private  property. 
I       And  when  the  corporation  cLaims  to  acquire  lands  under  a 
\  delegation  of  the  power  of  eminent  domain,  it  must  show 
I  express  authority  of  law  to  justify  the  claim. 

The  taking  of  private  property  for  public  uses,  is  in  deroga- 
tion of  private  rights.  It  is  in  hostility  to  the  ordinary  con- 
trol of  the  citizen  over  his  estate,  and  statutes  authorizing 
condemnation  are  not  to  be  extended  by  inference  or  impli- 
cation. 

In  this  case,  among  the  purposes  stated  by  the  respondent 
for  which  the  land  of  the  defendant  is  required,  are  the  con- 
struction of  tenements,  and  of  slips  and  docks  upon  the  lake. 

The  construction  of  dwellings  for  employes  or  officers,  and 
the  construction  of  slips  for  the  accommodation  of  vessels 
bringing  freight  to,  or  taking  it  from  the  railroad  company, 
are  not,  we  think,  upon  the  proofs  before  us,  necessary  corpo- 
rate purposes,  within  the  statute. 

The  authority  of  the  respondent  to  acquire  by  voluntary 
purchase,  lands  for  these  purposes,  is  within  the  powers 
granted  by  the  act. 

In  conclusion  upon  this  branch,  we  say  that  it  is  not  for 
the  court  to  deny  or  abridge  the  power  of  eminent  domain. 
It  is  a  prerogative  power,  necessary  to  the  government  and 
the  welfare  of  its  citizens.    At  the  same  time,  it  should  not 


1870.]  Atcheson  v.  Mallon.  147 


Statement  of  case. 


be  allowed  to  be  exerted  by,  or  in  behalf  of,  individuals  or 
corporations,  except  under  the  express  sanction  and  clear 
authority  of  law. 

We  think  that  an  appeal  lies  in  this  case  to  this  court  from 
the  order  of  the  General  Term,  aflSrming  the  order  of  the 
court  below. 

The  decision  of  the  Special  Term  was  a  final  adjudication 
of  the  question  of  the  right  of  the  respondent  to  a  condemna- 
tion of  the  lands  under  the  statute. 

The  subsequent  proceedings  relate  only  to  the  assessment 
of  damages  and  the  review  by  the  court  of  the  action  of  the 
commissioners. 

The  order  appointing  the  commissioners  is  a  special  pro- 
ceeding, from  which  an  appeal  to  the  General  Term  lies 
nnder  chapter  270  of  the  Laws  of  1864,  and  is  a  final  order 
affecting  a  substantial  right,  made  in  a  special  proceeding, 
within  subdivision  3  of  section  11  of  the  Code.  (People  v. 
JBoardman,  4  Keyes,  59 ;  In  re  Tovmsendy  39  N.  Y.,  171.) 

The  order  appealed  from  is  reversed  and  application  denied 
with  costs,  without  prejudice  to  a  new  application. 

All  the  judges  concurring  except  Peckham,  J.,  who  took 
no  part  in  the  decision. 

Order  reversed. 


Robert    Atcheson,  Appellant,  v.  Michael    Mallon, 

Eespondent. 

Where  a  contract  for  the  performance  of  any  public  service  or  work  is  to 
be  awarded  to  the  bidder  therefor  offering  terms  most  favorable  to  the 
public,  any  agreement  between  parties  designing  to  make  bids,  tending, 
either  directly  or  indirectly,  to  restrain  or  lessen  rivalry  and  competition 
between  them,  is  void  as  against  pnblic  policy,  even  although  it  may  not 
i^pear  that  such  agreement  did  really  produce  any  result  detrimental  to 
the  public  interest 

Accordingly,  where  a  board  of  auditors  of  a  town  were,  by  statute,  author- 
ized to  receive  sealed  proposals  for  the  collection  of  the  taxes  to  be 
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assessed  in  the  town,  and  to  award  the  collection  of  the  taxes  to  tlie  por- 
son  who  shall  propose  to  collect  the  same  on  terms  most  favorable  to  the 
town.— ;-5eW,  that  an  agreement  between  two  persons,  each  sending  in 
distinct  sealed  proposals,  that,  if  the  collection  should  be  awarded  to 
either,  both  should  share  equally  in  the  promts,  if  any,  and  contribute 
equally  to  the  losses,  was  against  public  policy,  and  void. 


(Argued  November  25th,  and  decided  November  29th,  1870.) 

Appeal  from  an  order  of  the  late  Greneral  Term  of  the 
Supreme  Court  in  the  fourth  judicial  district,  reversing  the 
judgment  and  granting  a  new  trial,  on  appeal  by  the  defend 
ant,  from  a  judgment  rendered  on  the  verdict  of  a  jury. 

The  action  was  for  an  accounting,  and  the  payment  to  the 
plaintiff  of  his  share  of  the  profits  realized  by  the  defendant 
on  a  certain  contract  with  the  town  of  Oswegatchie,  St.  Law- 
rence county,  for  the  collection  of  the  taxes  assessed  upon  that 
town. 

By  an  act  of  the  legislature  passed  March  9th,  1866  (Sess. 
Laws  of  1866,  vol.  1,  p.  244),  the  board  of  town  auditors  of 
that  town  were  authorized  to  receive  sealed  proposals  for  the 
collection  of  the  taxes  of  that  town,  and  award  the  collection 
thereof  to  the  person  offering  terms  most  favorable  to  the 
town. 

The  board  accordingly  advertised,  and,  among  others,  both 
the  plaintiff  and  the  defendant  put  in  proposals.  Their  pro- 
posals were  seen  by  both  the  parties,  before  they  were  sent  in, 
but  it  did  not  appear  that  any  change  was  made  in  either  of 
them,  in  consequence  of  the  knowledge  by  one  bidder  of  the 
proposal  of  the  other. 

At  the  time  the  proposals  were  sent  in  to  the  board  of 
auditors,  the  plaintiff  and  defendant  agreed  that,  if  either 
obtained  the  award  of  the  collection  of  taxes,  both  should 
share  equally  in  the  profits  and  be  liable  to  an  equal  share  of 
the  losses. 

The  contract  was  awarded  to  the  defendant,  who  went  on 
under  it  and  collected  the  t^xes  at  the  rates  stated  in  his  pro- 
posal. 
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Evidence  was  given  upon  the  trial  tending  to  show  that  the 
net  profits  of  the  defendant  upon  such  collection  were  over 
$400,  and  the  jury  found  a  verdict  for  the  plaintiff  for  one- 
half  thereof,  $200. 

Samuel  Sand  (D.  Magone,  Jr.y  with  him),  for  the  appel- 
lant. 

Jfathanid  G.  MoaJk  (B.  H.  Vary  with  him),  for  the  res- 
pondent, to  the  point  that  the  agreement  defeated  the  policy 
of  the  act  of  1866,  and  was  therefore  void,  cited  Comyn.  on 
Contr.,  30 ;  1  Fonbl.  Eq.  L.,  1  Ch.  4,  §  4 ;  1  Story's  Eq.,  § 
296 ;  4  Hill,  424 ;  Armstrong  v.  Toler  (11  Wheat.,  258) ; 
Craig  v.  Missouri  (4  Peters,  410);  Sharp  v.  Teese  (4  Halst., 
252) ;  Barth  v.  Coleman  (4  Peters,  184) ;  CiuUch  v.  Ward 
(5  Halstead,  78) ;  Doolim,  v.  Wan^d  (6  Johns.,  194) ;  WUher 
V.  Hane  (8  Johns.,  444) ;  Payne  v.  Edm  (3  Cai.,  212) ; 
Wait  V.  Harper  (3  Johns.,  386) ;  Bruce  v.  Lee  (4  Johns., 
410) ;  YeomoAis  v.  ChaMerton  (9  Johns.,  295) ;  Tuxbury  v. 
Miller  (19  Johns.,  311) ;  3  Con.,  299.  It  was  void  as  being 
a  contract  to  aid  in  procuring  the  appointment  of  another  to 
an  oflSce.  {Snayze  v.  HuU^  3  Halst,  54 ;  Ma/rsJiaU  v.  Balti- 
more E.  B.  Go.y  16  How.  U.  S.,  314 ;  Tappan  v.  Brown j  9 
Wend.,  175 ;  Chay  v.  Boohy  4  N.  T.,  449 ;  Carlton  v. 
Whichery  5  N.  H.,  196  ;  2  N.  H.,  67 ;  6  N.  H.,  183.) 

FoLGEE,  J.  It  is  not  necessary,  for  the  determination  of 
this  case,  to  inquire  whether  the  effect  of  the  agreement 
between  the  parties  was  in  feet  detrimental  to  the  town  of 
Oswegatchie.  The  true  inqniiy  is,  is  it  the  natural  tendency 
of  such  an  agreement  to  injuriously  influence  the  public  inte- 
rests {  The  rule  is,  that  agreements,  which  in  their  necessary 
operation  upon  the  action  of  the  parties  to  them,  tend  to 
restrain  their  natural  rivaby  and  competition,  and  thus  to 
result  in  the  disadvantage  of  the  public,  or  of  third  parties, 
are  against  the  principles  of  sound  public  policy,  and  are  void. 
(Chdick  V.  Bailey^  5  Halst.,  87;  Mills  v.  Millsy  40  K  Y., 
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545-6.)  The  object  of  the  act  of  1866  is  plain.  It  was  to 
reduce  to  the  tax-payers  of  the  town  of  Oswegatchie  the 
expense  of  the  collection  of  taxes  upon  them,  either  directly, 
by  securing  the  collection  at  a  lower  rate  of  compensation 
therefor,  or  indirectly,  by  the  payment  into  the  town  treasury 
of  a  bonus  in  money,  for  the  privilege  of  serving  as  collector. 
The  object  and  policy  of  the  statute  was  to  be  achieved,  only 
by  exciting  the  rivalry  and  competition  of  men  seeking  this 
privilege.  This  competition  was  to  be  excited  by  calling  by 
advertisement  for  sealed  and  secret  proposals.  Each  bidder, 
ignorant  of  what  his  rival  was  about  to  offer,  would  be  under 
stimulus,  to  make  a  bid  at  the  best  rate  to  the  town,  which  his 
judgment  would  sanction,  as  of  profit  to  himself.  Whatever 
made  known  to  one  bidder,  the  views  and  proposal  of 
another,  abated  his  stimulus,  and  tended  to  weaken  rivalry 
and  deaden  competition.  And  when  an  agreement  was  made 
between  bidders,  to  share  in  the  acceptance  of  the  offer  of 
either,  it  is  apparent  that  the  competition  must  materially 
slacken.  Each  of  these  parties  had  intended  to  make  a  pro- 
posal on  his  own  account,  and  it  was  after  each  knew  of  the 
other's  intention  that  the  agreement  between  them  was  pro- 
posed and  entered  into.  Until  it  can  be  truthfully  said,  that 
men's  actions  will  not  be  affected  by  a  consideration  of  their 
self-interest,  it  cannot  be  maintained  that  the  parties  to  this 
agreement  were  likely,  after  it  was  formed,  to  be  as  strong 
competitors  as  they  were  before.  Such  is  the  natural  effect 
of  agreements  of  this  nature ;  and  it  is  for  this  reason,  and  not 
on  account  of  the  actual  results  upon  the  public  or  upon  third 
persons,  of  particular  contracts,that  they  are  held  void.  It  is 
because  men  with  these  agreements  in  their  hands,  and  rely- 
ing upon  them  for  their  gain,  do  not  act  toward  the  public 
and  third  persons  as  they  would  without  them,  under  the 
stimulus  of  competing  opposition.  K  Mallon  had  promised 
Atcheson  a  sum  of  money,  if  he  would  refrain  from  making 
any  proposal,  and  Atcheson  relying  upon  it,  had  made  none, 
and  then  had  sought  to  enforce  the  agreement,  there  can  be 
no  doubt  that  the  law  would  have  held  the  promise  void. 
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And  whj  ?  Not  out  of  any  consideration  for  the  parties  to 
it,  but  because  its  effect  was  to  remove  Atcheson  from  the 
number  of  earnest  bidders,  and  thus  by  lessening  competition 
to  detriment  the  public.  And  the  agreement  whicli  was 
made,  laying  open  to  Mallon,  just  what  was  the  judgment  of 
Atcheson  of  a  profitable  bid,  and  removing  in  effect  an  inte- 
rested rival,  tended  to  affect  Mallon's  action.  While  Atcheson, 
confident  that  if  Mallon  succeeded  it  was  also  his  own  suc- 
cess, lost  the  impulse  to  a  real  competition  with  him.  It 
seems  beyond  cavil  that  the  agreement  is  obnoxious  to  the 
rule  above  stated,  and  such  agreements  courts  refuse  to 
enforce. 

Perhaps  there  is  nothing  in  the  statute  which  would  have 
prevented  the  parties  making  an  avowedly  joint  proposal. 
Though  the  language  of  its  second,  third,  and  fourth  sections, 
and  the  analogy  of  the  laws  for  the  collection  of  taxes,  con- 
template but  one  person  as  town  collector.  But  a  joint  pro- 
posal, the  result  of  honest  co-operation  though  it  might  pre- 
vent the  rivalry  of  the  parties,  and  thus  lessen  competition, 
is  not  an  act  forbidden  by  public  policy.  Joint  adventures 
are  allowed.  They  are  public  and  avowed  and  not  secret. 
The  risk  as  well  as  the  profit,  is  joint  and  openly  assumed. 
The  public  may  obtain  at  least  the  benefit  of  the  joint 
responsibility,  and  of  the  joint  ability  to  do  the  service. 
The  public  agents  know,  then,  all  that  there  is  in  the 
transaction,  and  can  more  justly  estimate  the  motives  of  the 
bidders  and  weigh  the  merits  of  the  bid. 

The  order  of  the  General  Term  should  be  afiirmed,  with 
costs  to  the  respondent. 

All  the  judges  concurring,  except  Peokham  and  Rapallo, 
JJ.,  who,not  having  heard  the  argument,did  not  sit. 

Order  affirmed  and  judgment  final  for  the  defendant. 
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Sarah  A.  Wood,  administratrix  of  Julia  A.  King,  deceased, 
Appellant,  v.  Erastus  B.  Phillips,  Kespondent. 

One  tenant  in  common  has  a  right  to  talie  peaceable  possession  of  the 
premises  owned  in  common ;  and  although  such  possession  is  acquired 
by  6tealth,  yet,  if  without  tumult  or  a  breach  of  the  peace,  it  will  not  be 
illegal. 

One  tenant  in  common  has  no  right  to  oust  or  debar  his  co-tenants  fix»m 
joint  possession  with  him ;  but  if  such  co-tenants,  after  overcoming  such 
attempt  to  oust  them,  and  regaining  possession,  lay  hands  upon  their 
co-tenant  and  remove  him  by  force  from  the  common  property,  they  are 
liable  for  an  assault  and  battery. 

The  statute  of  forcible  entry  and  detainer  was  originally  strictly  a  criminal 
proceeding;  and  though  it  has  been  subsequently  enlarged  so  as  to 
embrace  to  a  certain  extent  a  civil  remedy,  the  form  of  proceeding  and 
the  rules  of  law  which  govern  it  remain  to  a  great  degree  imchanged. 

(Cause  argued  December  2d,  1870 ;  and  decided  December  18th,  1870. 

Appeal  from  an  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  fifth  judicial  district,  granting  a  new  trial  on  a 
verdict  and  exceptions  directed  to  be  heard  in  the  first 
instance  at  the  General  Term. 

This  action  was  brought  for  an  assault  and  battery  alleged 
to  have  been  committed  by  the  defendants  upon  the  plaintiff. 

In  1803,  Thadeus  M.  Wood  and  George  Hall,  deeded  cer- 
tain lands  on  Onondaga  Hill  to  the  supervisors  of  Onondaga 
county  and  their  successors  in  office,  so  long  as  they  should 
continue  to  use  them  for  court-house  purposes,  and  with  a 
condition  that  when  they  should  cease  and  neglect  to  use  and 
occupy  the  same  for  such  public  purposes,  the  land  should 
revert  to  said  Wood  and  Hall  and  their  heirs  forever. 

In  1829  the  county  ceased  to  use  the  lands  for  court-house 
purposes.  Some  years  after  this,  the  citizens  of  Onondaga 
Hill  commenced  using  the  clerk's  office  erected  on  said  land 
for  a  school-house.  The  clerk's  office  was  consumed  by  fire, 
and  in  the  year  1847  the  school  district  erected  a  school- 
house  on  said  land  and  occupied  it  for  a  common  school. 
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ThadeuB  M.  "Wood  died  in  1836,  and  George  Hall  some 
years  since;  said  Wood  leaving  eight  children  including 
Mrs.  King,  the  plaintiff,  and  said  Hall  leaving  four 
children. 

In  the  year  1865,  the  supervisors  of  the  county  by  resolu- 
tion abandoned  all  claim  to  the  land  in  question.  Soon  there- 
after Mrs.  King,  having  acquired  by  deed  some  additional 
interest  of  one  or  more  of  the  heirs  of  Thadeus  M.  Wood, 
commenced  an  action  of  ejectment  against  the  trustees  of 
school  district  No.  6,  to  recover  the  possession  of  said  land. 
The  action  was  first  tried  before  Hon.  Leroy  Morgan,  and  a 
judgment  was  obtained  by  Mrs.  King ;  a  second  trial  was 
had  with  the  same  result.  Shortly  after  this,  the  trustees 
held  a  meeting,  and  by  resolution  abandoned  the  land  in 
question  as  a  site  for  a  school-house.  Some  negotiations  were 
then  had  between  the  tnistees  and  Mrs.  King,  by  which  the 
trustees  were  permitted  to  remain  in  possession  for  the  time 
being.  Between  this  and  the  1st  of  April,  1867,  the  trus- 
tees obtained  an  act  of  the  legislature  legalizing  the  then  loca- 
tion of  the  school-house  and  confirming  the  same,  and  author- 
izing the  trustees  to  acquire  title  to  the  land  on  which  it  stood. 
They  then  purchased  from  George  Hall,  one  of  the  heirs,  his 
interest  in  the  premises.  Having  obtained  this  interest  the 
trustees  then  claimed  to  be  tenants  in  common  with  Mrs. 
King  and  the  other  claimants ;  and  on  demand,  made  by  her 
in  her  own  behalf,  and  all  the  other  heirs  of  Wood,  the  trus- 
tees refused  to  give  her  possession,  claiming  to  occupy  as  ten- 
ants in  common  with  her. 

After  this  reftisal  Mrs.  King,  on  the  morning  of  May  13, 
1867,  when  the  school-house  was  locked  up  and  unoccupied, 
got  in  through  the  window,  took  off  the  locks  and  put  them 
on  so  as  to  fasten  the  doors  on  the  inside.  She  then  com- 
menced to  occupy  it,  stayed  there  through  the  day,  took  her 
meals  there  and  received  her  friends  there.  The  trustees,  on 
the  evening  of  the  same  day  on  which  Mrs.  King  had  taken 
possession  of  the  school-house,  went  to  the  school-house,  broke 
open  the  door  forcibly,  and  Mrs.  King  refusing  to  leave  the 
HaKd  — VoL.IV.        20 
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premifies,  two  of  the  trustees,  one  of  whom  was  the  defend- 
ant, who  took  hold  of  her  and  put  har  out. 

Mrs.  King  commenced  this  action  for  assault  and  battery, 
and  obtained  a  verdict  at  the  circuit  for  fifty  dollars.  Excep- 
tions were  taken,  and  were  ordered  to  be  heard  in  the  firet 
instance  at  the  General  Term,  where  a  new  trial  was  granted 

This  appeal  was  taken  from  the  order  of  the  General  Term 
granting  a  new  trial.  The  plaintiff  has  been  substituted  in 
place  of  Mrs.  King,  who  ^ed  pendente  Ute. 

S.  D,  DUlaye,  for  the  appellant,  that  Mrs.  King  had  legal 
right  of  possession,  cited  Taunton  v.  Costar  (Tenn.  K.,  431) ; 
Turner  v.  Meymott  (1  Bingham,  158) ;  ButcJier  v.  Butcher 
(7  B.  &  Cress.,  499) ;  Edwin  v.  Olmstead  (7  Cowen,  329) ; 
Wilde  V.  CautiUon  (1  Johns.  Case,  123) ;  Hyatt  v.  Wood  (4 
John.,  150) ;  Parsons  v.  Brown  (15  Barb.,  590) ;  Sager  v. 
Harpending  (49  Barb.,  175).  That  she  had  right  to  take 
possession  and  maintain  it,  he  cited  Withard  v.  Vothcut  (4 
Mann.  &  Granger,  573) ;  Murray  v.  Hale  (7  Com.  Bench, 
455) ;  Coke  on  Littleton,  321,  322,  823 ;  2  Blackstone  Com., 
186 ;  4  Kent,  368 :  Wait  v.  Bicha/rdson  (33  Vermont,  194) ; 
Edwin  V.  Olmstead  (7  Cowen,  239).  That  trespass  will  lie 
when  there  is  an  ouster,  33  Vermont,  191 ;  Booth  v.  Adams 
(11  Vermont,  156) ;  Munford  v.  Brown  (1  Wend.,  52) ; 
Fairdaw  v.  ThacMeton  (5  Buitows,  2607,  2608).  He  also, 
cited  CaUoris  v.  Cowper  (4  Taunt.,  547) ;  Hyatt  v.  Wood  (4 
John.,  150);  Parsons  v.  Brown  (15  Barb.,  590);  Sage  v. 
Harpending  (49  Barb.,  175) ;  1  Bing.,  158 ;  9  Dumford  & 
East,  431 ;  18  John.,  350 ;  9  Wend.,  36 ;  13  John.,  444 ;  17 
Wend.,  437 ;  7  Wend.,  181 ;  6  Howard,  437. 

D.  Pratt^  of  counsel  for  respondent. 

FoLGEB,  J.  The  following  appears  to  have  been  the  rela- 
tions of  the  parties  to  each  other,  and  to  the  disputed  pre- 
mises, at  the  time  of  the  transaction,  which  is  the  alleged 
cause  of  action  in  this  case.  By  force  of  a  valid  adjudi- 
cation   upon  her  rights,  the  plaintiff  was  the  owner  in 
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fee  at  that  time  of  an  undivided  interest  in  them,  and  was, 
of  course,  a  tenant  in  common  with  other  owners.  We 
may  ascertain  the  legal  position  of  the  defendant  with 
certainty  suflScient  for  the  purposes  of  this  case,  without 
passing  upon  the  right  of  the  legislature,  to  confer  power 
upon  the  trustees  of  school  districts,  to  take  private  property 
without  the  consent  of  the  owner ;  for  it  does  not  appear  that 
the  trustees  of  this  school  district,  of  whom  the  defendant  was 
one,  or  their  predecessors  in  oflSice,  had  undertaken  to  exer- 
cise any  powers  under  the  act  of  1866.  (Laws  of  1866,  chap. 
800,  p.  1749.)  The  act  of  1867  (Laws  of  1867,  chap.  391,  p. 
935)  legalized  and  confirmed  the  action  of  the  trustees,  in 
locating  the  site  of  the  school-house  of  the  district  upon  these 
premises.  It  also  authorized  them  to  acquire  title  to  land 
enough  for  the  purposes  of  the  district,  in  accordance  with 
the  act  of  1866.  It  cannot  be  said,  however,  as  is  claimed 
by  the  respondent's  counsel,  that  the  act  of  1867,  of  itself, 
without  further  action  on  the  part  of  the  trustees,  appro- 
priated the  premises  to  public  use,  and  made  provision  for 
compensation  to  the  private  owners.  It  was  not  a  substitute 
for  the  purposes  of  this  district,  in  place  of  the  act  of  1866, 
nor  did  it  dispense  with  the  necessity,  if  any  existed,  for  tak- 
ing the  legal  proceedings  provided  for  by  that  act,  nor  did  it  in 
terms  confer  upon  the  trustees  any  title  to  the  lands.  By  its 
terms,  after  ratifying  the  location  of  the  school-house  site,  it 
did  no  more  than  to  authorize  the  trustees  to  proceed  under 
anotlier  law  to  acquire  the  title  to  that  site.  There  was  still 
need  of  some  action  on  their  part,  by  bargain  with  owners  or 
by  statutory  proceedings,  before  they  acquired  title.  It 
legalized  the  oflScial  determination  of  the  trustees,  that  the 
site  should  be  on  these  premises,  and  no  more.  The  tinistees 
obtained  no  more  right  in  the  premises  tlian  resulted  from 
their  own  action.  And,  so  far  as  appears  from  the  papers, 
that  action  was  confined  to  the  taking  of  a  deed  from  Hall 
and  going  into  possession  under  it.  By  this  deed  they 
acquired  the  interest  of  Hall,  which  was  an  equal  imdivided 
eighth  part  of  the  premises.    Thus  the  trustees  were,  at  the 


156  Wood  v.  Phillips.  [Dec, 

Opinion  of  the  Court,  per  Foloek,  J. 

time  of  the  transaction,  also  an  owner,  in  tlieir  oflScial  capa- 
city, of  an  undivided  interest  in  the  premises,  and  tenant  in 
common  with  other  owners.  The  defendant  was  one  of  the 
trustees,  and  is  to  be  regarded  in  this  transaction  as  acting  in 
tliat  capacity.  Thus  the  title  and  rights  of  the  plaintiff  and 
of  the  defendant  were  of  the  same  nature,  differing  slightly 
in  extent.  Both  had  title ;  both  had  right  to  actual  posses- 
sion. Neither  had  the  right  to  oust  or  debar  the  other 
from  actual  possession.  {Erwin  v.  Ohnstead^  7  Cow.,  229.) 
Indeed,  the  possession  of  one  tenant  in  common  is  presumed 
to  be  in  support  of  the  common  title  of  all  {Jackson  ex 
dem.  V.  THiettSj  9  Cow.,  241-52).;  though  such  presump- 
tion may  be  repelled,  and  the  tenant  in  common,  in  actual 
possession,  may  deny  the  right  of  possession  of  his  co-tenant, 
and  so  work  an  ouster.    (Id.) 

Such  were  the  relations  to  each  other,  and  to  these  lands,  of 
the  plaintiff,  and  the  defendant  as  one  of  the  trustees  of  the 
school  district.  And  the  trustees  were  at  the  time  in  the  actual 
possession  of  the  premises,  and  claimed  the  right  of  possession 
to  the  exclusion  of  the  plaintiff.  She  had  the  right  of  posses- 
sion, and  had  the  right  to  acquire  it  in  a  peaceable  manner. 
{Hyatt  V.  Wood  4  J.  R.,  150-8).  She  did  acquire  posses- 
sion ;  by  stealth,  it  is  true,  but  it  was  without  tumult,  or  a 
breach  of  the  peace,  and  in  a  peaceable  manner,  in  a  way 
which  the  law  has  justified.  (Id. ;  McDougaU  v.  Sitcher^  1 
J.  R.,  42 ;  2  Archbold  Cr.  Pr.  and  PI.,  837,  Tth  Am.  ed.) 
And  having  obtained  the  possession,  she  had  the  right  to 
retain  it,  so  long  as  her  relations  to  the  premises  remained 
unchanged.  And  though  she  had  no  right  to  debar  other 
tenants  in  common  from  a  joint  possession  with  her;  on 
the  other  hand  they  had  no  right  to  oust  her  from  her  posses- 
sion by  force,  even  though  she  claimed  the  exclusive  posses- 
sion, and  undertook  to  enforce  it.  The  most  that  they  could 
do,  was  peaceably  to  acquire  possession  fDr  themselves  jointly 
with  her.  When  they  should  go  farther,  and  undertake  by 
force,  without  legal  proceedings  to  that  end,  to  remove  her 
from  possession,  they  would  find  no  justification  in  the  law. 
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We  have  not  disregarded  tlie  authorities  to  which  we 
liave  been  cited  by  the  respondent's  counsel.  One  class  of 
them,  such  as  Brown  v.  Dawson  (12  Ad.  and  Ell.,  624),  is  to 
the  effect,  that  one  who  has  no  legal  right  to  possession,  can- 
not  by  force,  or  surreptitiously,  acquire  possession,  and  then 
set  it  up  as  a  prima  facie  right,  against  the  owner  upon 
whose  possession  he  has  thus  entered.  It  is  manifest  that 
these  do  not  apply  in  this  case.  For  here  is  a  legal  title  and 
right  of  possession,  and  a  right  to  take  it  in  an  orderly  man- 
ner. The  taking  of  possession  peaceably  is  lawful,  for  it  is 
but  the  completion  or  fruition  of  the  pre-existing  right. 
The  defendant  was  in  actual  possession.  His  possession  was 
lawful,  for  he  was  a  tenant  in  common  of  the  lands.  But  his 
exclusion  of  the  plaintiff  was  unlawful,  for  she  was  by  right, 
also  a  tenant  in  conamon  of  the  lands,  and  equally  entitled  to 
an  actual  joint^  possession  of  -them.  If  she  could  not  acquire 
that  possession  without  force,  then  she  must  resort  to  the  law, 
and  ask  its  aid  in  some  appropriate  mode.  If  without  force, 
in  an  orderly  and  peaceable  manner,  she  could  unite 
actual  possession  with  her  legal  title,  she  was  justified  in 
doing  it.  That  she  had  the  legal  right  to  an  immediate 
and  actual  possession,  and  in  pursuance  of  that  right  took 
possession,  is  the  fact  which  distinguishes  this  case  from 
the  class  of  the  cases  cited  by  counsel  for  the  respond- 
ent, to  which  we  now  allude.  Another  class  of  cases 
cited  to  us,  such  as  The  People  v.  Leonard  (11  J.  K.,  604), 
are  cases  of  forcible  entry  and  detainer,  and  of  proceedings 
under  the  statute  relative  thereto.  And  it  is  to  be  observed 
of  decisions  in  those  cases,  that  they  are  not  in  all  respects 
strictly  applicable  to  the  case  of  an  issue  solely  as  to  private 
rights.  The  proceedings  under  the  statute  in  earlier  days 
were  in  their  nature  criminal,  for  the  redress  of  the  wrong  to 
the  public  done  by  a  breach  of  its  peace.  The  statute  was 
not  intended  to  confer  rights.  The  main  object  still  is  to 
preserve  the  public  peace  and  prevent  parties  from  asserting 
their  rights  by  force  or  violence,  though  by  gradual  additions 
the  remedy  has  become  in  effect  a  private  as  well  as  a  pubho 
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one.  But  the  form  of  proceeding-  and  the  rules  of  law  which 
govern  it  remain  to  a  great  degree  unchanged.  Still,  there 
mnst  be  present,  to  secure  conviction,  proof  of  a  wrong  done 
to  the  public.  A  mere  trespass  will  not  sustain  the  proceed- 
ing. There  must  be,  in  the  acts  of  him  who  is  complained  oi^ 
an  element  of  force,  or  violence,  or  terror  to  others.  {Porter 
V.  The  People^  7  How.,  441-5 ;  T%e  People  v.  Van  NostftanA^ 
9  Wend.,  50-2;  Hyatt  v.  Wood^  supra;  Commonwealth  y 
The  Keeper^  1  Ashmead,  140-5-6.)  For  though  the  owner 
of  land  may  be  proceeded  against  fbr  an  entry  upon  his  own 
premises, if  effected  with  unlawful  force,  {Jackson  v.  Morse^  16 
J.  R.,  197-200-1),  yet  he  may  expel  from  them  one  who  is 
in  possession  without  right  or  title,  and  an  action  of  trespass 
will  not  lie.  {Estes  v.  KeUy^  8  Wend.,  555-60.)  Now,  we  have 
already  stated  that  the  entry  of  the  plaintiff  was,  in  the  eye 
of  the  law,  an  orderly  one.  Those  authorities,  then,  which 
hold'  that  proceedings  for  forcible  entry  and  detainer  will  lie 
against  one,  though  he  be  the  legal  owner,  come  short  of 
iipholding  the  position,  that  the  plaintiff,  being  the  legal 
owner,  and  having  the  right  of  possession,  had  not  the  right 
by  her  own  act  to  acquire  possession  in  an  orderly  and  peace- 
able way.  (See  WiUard  v.  WarreUy  17  Wend.,  257.)  It 
must  be  borne  in  mind  that  the  issue  here  was  not  between 
the  plaintiff  and  the  people,  whether  she  had  made  a  breach 
of  the  peace ;  nor  was  it  whether  the  defendant  had  not  right 
of  possession,  which,  being  shut  out  from,  he  might  regain. 
It  was  whether  he  was  justified  in  forcibly  removing  from 
the  premises  the  person  of  the  plaintiff.  That  he  had  a  right 
to  regain  his  own  possession,  did  not  afford  him  that  justifica- 
tion. For  having  gained  that,  he  went  further,  and  ejected 
her  from  her  rightful  possession  by  force  applied  to  her  per- 
son. This  was  unlawful  in  him,  and  he  was  answerable  to 
her  for  her  damages.  The  verdict  of  the  juiy  was  sustamed 
by  the  law  and  evidence. 

On  the  trial  of  this  cause  at  the  circuit,  the  defendant 
offered  proof  that  the  site  of  the  school-house  was  part  of  a 
common  dedicated  to  the  public  before  the  year  1799,  and  as 
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such  used  and  occupied  by  the  public  ever  since.  The  court 
refused  to  receive  the  proof,  and  the  defendant  excepted.  It 
appears  to  us  from  the  printed  case,  that  this  question  was 
res  adjudicata  between  the  parties.  The  plaintiff  had  already 
put  in  evidence  a  judgment  roll,  showing  a  verdict  of  a  jury 
and  a  judgment  entered  thereon  8th  August,  1867,  in  her 
favor,  in  an  action  in  which  she  herself  was  plaintiff  and  the 
trustees  were  defendants,  in  which  one  of  the  defences  set  up 
was  the  alleged  fact  of  this  dedication.  This  question  appears 
to  have  been  passed  upon  in  that  action  and  adjudged 
adversely  to  the  defendant,  and  that  adjudication  has  not 
been  reversed  or  set  aside. 

The  order  of  the  General  Terra,  granting  a  new  trial, 
should  be  reversed  and  judgment  absolute  for  the  appellant 
with  costs. 

All  the  judges  concurring  for  reversal,  order  reversed  and 
judgment  absolute  for  the  plaintiff. 


Richards  S.  Roberts,  Survivor,  etc..  Appellant,  v.  Aabon  A. 

Fisher  and  others.  Respondents. 

The  defendants  being  indebted  to  tlie  plaintiff  for  goods  sold,  gave  him 
the  promissory  note  of  a  third  person,  which  was  received  by  him  in 
full  payment  and  discharge  of  the  debt  The  maker  of  the  note  was 
insolvent  at  the  time  of  the  transfer  of  the  note,  though  this  fact  was 
unknown  to  the  parties.— j52^,  that  it  was  a  case  of  mutual  mistake  of 
ikct,  and  that  the  plaintiff  was  entitled  to  recover  from  the  defendants 
his  original  debt 

(Argued  December  2,  decided  December  18, 1870.) 

Appeal  from  the  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  district,  aflSrming  a  judg- 
ment for  the  defendants  at  the  New  York  circuit.  The  plain- 
tiff sued  to  recover  an  alleged  balance  of  account  for  goods 
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sold  and  delivered,  amounting  to  $357.75.  The  defendants 
set  up  as  a  defence,  that  the  plaintiff  liad  received  the  note 
of  Homer  Eice  &  Co.,  in  full  payment  and  discharge  of  the 
debt.  This  fact  was  found  by  the  jury,  the  court  leaving  it 
to  them  as  the  only  question  for  them. 

It  appeared  that  the  defendants  were  merchants  in  Connecti- 
cut, and  were  in  the  habit  of  purchasing  goods  of  the  plain- 
tiff  doing  business  in  New  York  city.  It  was  a  part  of  their 
arrangement  with  the  plaintiff,  that  he  was  to  take  paper  of 
third  persons  in  payment.  And,  in  fact,  it  was  the  practice  for 
the  defendants  to  suggest  paper  to  the  plaintiff  for  his  approval, 
and  if  he,  after  making  inquiries,  approved  of  it,  to  deliver  it 
to  him  in  payment.  The  note  of  Bice  &  Co.,  a  Boston  house, 
was  proposed  about  the  13th  of  April,  the  note  delivered  the 
17th,  and  Kice  &  Co.  had  stopped  payment  on  the  16th.  At 
the  time  of  the  transfer  of  the  note,  the  insolvency  of  Homer, 
Rice  &  Co.  was  unknown  to  either  party. 

The  cause  was  tried  before  a  jury  at  the  New  York  circuit 
when  the  judge  charged  the  jury,  that  the  insolvency  of 
Homer  Eice  &  Co  was  a  matter  of  no  importance  in  the  case, 
in  the  absence  of  proof  that  the  defendants  had  knowledge 
of  such  insolvency  at  the  time  of  the  transfer  of  the  note. 
The  jury  rendered  a  verdict  for  the  defendants,  on  which 
judgment  was  entered,  and  an  appeal  taken  therefrom  to  the 
General  Term  where  such  judgment  was  aflirmed. 

From  the  judgment  entered  upon  the  decision  of  the 
General  Term  this  appeal  was  taken. 

iT.  JB.  JToxie^  for  appellant,  cited  Owenaon  v.  Morse  (7  D. 
&  E.,  64) ;  Lighthody  v.  Ontario  Bank  (11  Wend.,  15) ;  S. 
C,  13  Wend.,  100;  Tohey  v.  Barker  (5  Johns.  E.,  58,  72); 
Mvldoon  V.  Witlock  (1  Cow.,  290,  303)  ;  Crane  v.  McDonald 
(45  Barb.,  354)  ;  Eighy  v.  N.  Y.  dk  R.  B.  B.  Co.  (3  Bosw., 
497,  504) ;  Weadon  v.  Olds  (20  Wend.,  174) ;  Zeger  v. 
Bonaffe  (2  Barb.,  475) ;  Baldwin  v.  Yam,  Deusen  (37  N.  Y., 
487) ;  Boget  v.  Merritt  (2  Caines  K.,  117);  Benedict  v.  Field 
(16  N.  Y.,  595). 


1870.]  ROBEBTS  V.  FiSHEB.  161 

Opinion  of  tlie  Coort,  per  Peckham,  J. 

Samud  Handj  for  respondent,  cited  St  John  v.  Purdy  (1 
Sant  S.  C.  R,  9) ;  ConJding  v.  Kmg  (10  N.  Y.  R,  440) ; 
Gra/^es  v.  Friend  (5  Sanf.  S.  C.  K.,  568) ;  Powell  v.  Jones 
(42  Barb.,  27). 

By  the  Court — ^Peokham,  J.  The  sole  question  presented 
to  the  jury  and  decided  by  them  was,  whether  the  note  of 
Kiee  &  Co.  was  delivered  and  received,  so  far  as  it  went,  in 
payment  of  plaintiflfe'  account.  The  jury  decided  it  was,  and 
so  found  for  defendants.  The  learned  justice  in  his  charge, 
su^ested  that  the  jury  might  look  at  the  course  of  business, 
at  the  arrangement  between  the  parties  to  receive  on  account 
of  plaintiffs'  demands,  notes  of  defendants'  customers,  to  aid 
them  in  deciding  whether  thi^note  was  received  in  payment. 

The  verdict  of  the  jury  establishes  the  fact,  that  this  note 
was  received  by  the  plaintiffs  in  payment  of  a  precedent 
debt.  It  establishes  nothing  more.  At  the  time  it  was  so 
received,  the  makers  had  already  stopped  payment,  utterly 
failed,  and  nothing  whatever  was  ever  realized  from  them 
upon  the  note. 

Under  such  circumstances  who  must  sustain  the  loss? 
Upon  whom  does  the  law  cast  it  ? 

This  loss,  be  it  observed,  had  already  occurred  when  the 
note  was  received.  The  agreement  to  take  it,  made  on  the 
13th,  at  most,  operated  merely  as  an  accord  with  no  satisfac- 
tion (2  Barb.,  475).  Until  the  17th  there  was  no  satisfaction. 
In  fact,  so  far  as  the  case  shows,  there  was  no  binding  obliga- 
tion, either  to  deliver  or  to  receive  that  particular  note  until 
it  was  delivered  on  the  17th.  Until  then  either  party  could 
have  refused  to  deliver  or  to  receive  that  note ;  and  confess- 
edly, the  account  was  not  paid.  The  question  here  then  is 
as  first  stated;  who  must  sustain  this  loss,  the  note  being 
received  in  payment  on  the  17th  ? 

Upon  broad  principles  of  justice,  it  would  seem  that  a  man 
should  not  be  allowed  to  pay  a  debt  with  worthless  paper, 
though  botli  parties  supposed  it  to  be  good. 

Hand —Vol.  IV.         21 
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Here,  when  this  loss  dccnrred,  the  note  was  the  property 
of  the  defendants.  Why  should  they  not  bear  their  own 
loss  ?  Tliey  seek  to  pay  a  debt  they  honestly  owe  with  that 
loss,  with  that  worthless  paper.  Assuming  the  integrity  of 
both  parties,  it  seems  equitable  and  just  that  defendants 
should  sustain  the  loss  that  occurred  while  they  were  bearing 
the  risk,  while  the  note  was  yet  at  the  risk  of  no  one  else. 

If  A  sell  to  B  a  horse  on  a  farm,  and  gets  his  pay  by  note, 
the  horse  being  considered  as  delivered  there,  and  it  turns  out 
contrary  to  the  expectation  of  both,  that  the  horse  was  acci- 
dentally killed  on  the  day  before  the  sale,  it  would  scarcely 
be  pretended  that  A  could  recover  upon  the  note ;  yet  it  is 
difficult  to  distinguish  the  cases  in  principle. 

"We  think  this  is  healthful  morality  as  well  as  good  law. 
In  most  cases  the  possessor  of  the  note  is  presumed  to  know 
more,  about  its  value,  and  the  condition  of  the  parties* to  it 
than  a  stranger. 

Generally,  we  should  suppose  that  a  merchant  would 
know  more  about  the  responsibility  of  his  own  customers 
than  another  living  in  another  State.  This  rule  will  prevent 
sharp  traders  from  imposing  upon  the  unwary  as  well  as  save 
owners  of  worthless  notes  from  temptation. 

"We  do  not  intend  to  say  that  the  parties  could  not  have 
agreed  that  this  note  should  be  received  in  payment  whether 
tlie  makers  had  failed  or  not,  or  even  if  they  had  failed. 
But  that  is  not  this  case. 

The  parties  made  this  contract  in  ignorance  of  a  material 
controlling  fact,  viz.,  the  insolvency  of  Eice  &  Co.  Had 
that  been  known  to  the  plaintiflfe,  it  is  quite  clear  they  would 
not  have  accepted  this  note ;  the  contract  would  not  have 
been  made. 

Had  it  been  kn<»wn  to  the  defendants  (as  the  proof  shows 
it  was  not),  the  transfer  of  the  note  would  have  been  a  fraud 
upon  the  plaintiflfe,  and  would  have  avoided  the  contract. 
Both  being  ignorant  of  such  a  fact  the  plaintiff  is  allowed  to 
rescind  the  contract  in  the  courts  of  this  State. 
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These  principles  seem  to  be  enstained  broadly  in  the  lan- 
guage of  the  court,  and  the  cases  are  quite  analogous  to 
this.  • 

In  Mwrble  r.  Ha^ld  (2  John.,  456),  it  was  held  that  a  pay- 
ment for  cattle  sold,  of  a  forged  bank  note  with  other  good 
ones,  was  to  that  es^tent  no  payment,  and  the  vendor  might 
treat  it  as  a  nullity  and  recover  for  his  cattle. 

Kent,  then  Ch.  J.  (after  citing  a  case  from  Esp.  Oases  3, 
much  like  this  as  to  payment  and  insolvency,  and  where  it 
was  held  to  be  no  payment),  remarked  that  ^^  whether  it  be 
the  promissory  note  of  an  individual  or  of  a  corporation  can 
make  no  difference." 

In  LigJUbody  v.  Ontario  Bank  (11  "Wend.,  11),  a  payment 
had  been  made  in  the  bills  of  a  bank  which  had  stopped  pay- 
ment, though  in  good  credit  when  the  payment  was  made,  and 
both  parties  ignorant  of  the  feilure. — Hddy  no  payment.  This 
case  was  afterwards  unanimously  affirmed  in  the  Court  of 
Errors  (18  Wend.,  101).  See  Leger  v.  Bonaffe  (2  Barb., 
475),  where  a  party  purchased  bills  of  exchange  on  a  foreign 
house  which  had  then  failed,  unknown  to  the  parties  here, 
and  paid  for  them  in  notes  of  third  persons. — Hddy  that  the 
purchaser  might  rescind  the  purchase,  as  founded  in  mutual 
mistake,  and  that  he  could  reclaim  his  notes. 

In  Baldwin  v.  Vam,  I)euaen{S7  N.  Y.,  487),  defendant  sold 
a  note  of  one  Onley,  as  genuine,  who  it  was  subsequently  ascer- 
tained was  an  infant,  a  mutual  mistake. — Seldy  that  this  g^vo 
the  right  of  rescission  to  the  plaintiff  ^^upon  the  discovery 
of  the  mistake." 

The  judgment  should  be  reversed  and  a  new  trial  granted,, 
costs  to  abide  the  event. 

All  the  judges  concurring  in  the  reversal,  judgment 
reversed  and  new  trial  granted. 
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116  m    E.  F.  Woods  and  Samuel  Woods,  Appellants,  v.  Mabinor 

A.  WiLDEE  and  others,  Respondents. 

B7  tbe  act  of  congress  of  Jxtlj  18, 1861,  reoognisdng  a  state  of  civil  war 
between  the  United  States  goy^nment  and  certaia  States  of  ttie  Union, 
and  the  proclamation  (tf  iha  president  of  August  16, 1961,  all  commer- 
citd  intercourse  between  the  citizens  of  the  loyal  States  and  the  inhabi- 
tacitp  of  those  States  of  the  Union  declared  to  be  in  insurrection  was 
interdicted  and  became  unlawfhL 

This  interdiction  of  intercouree  inyolved  a  inrohilntion  against  evevy  species 
oC  private  ooatiact  with  a  subject  or  citisen  of  the  en^my. 

A  bill  of  exchange  drawn  28d  August,  1861,  by  a  citizen  of  the  State  of 
Qeorgia,  upon  his  copartners  in  the  city  of  New  York,  after  the  act  of 
congress  of  July  18,  1861,  and  of  the  proclamation  of  the  president 
of  August  Id,  1861,  made  pursuant  thereto,  is  toi  Illegal  and  void  con- 
traot,  and  cannot  be  enforced  against  such  c<^)artnera. 

An<l  this  would  be  so,  although  the  funds  of  a  citizen  would  thereby  be 
withdrawn  from  hostile  territory.    (Rapallo,  J.) 

All  commercial  partnerships  existing  between  citizens  of  the  two  contend- 
ing parties  in  the  late  war  were  dissolved  by  tiie  war. 

(Cause  argued  November  17, 1870,  and  decided  December  18, 1870.) 

Appeal  from  a  judgment  of  the  Greneral  Term  of  the 
Supreme  Court  in  the  first  judicial  district,  directing  judg- 
ment for  the  defendant  on  a  verdict  ordered  at  the  New  York 
circuit  subject  to  the  opinion  of  the  court  at  General  Term. 

The  defendants  are  sued  as  drawers  of  a  bill  of  exchange 

for  $5,000,  alleged  in  the  complaint  to  have  been  drawn  by 

'    them  at  Savannah,  Georgia,  under  the  firm  name  of  Wilder, 

Wheaton  &  Co.,  payable  in  New  York,  and  protested  for 

non-acceptance. 

The  bill  was  drawn  by  John  F.  Wheaton,  in  the  name  of 
the  firm  of  Wilder,  Wheaton  &  Co.,  on  the  23d  of  August, 
1861,  at  Savannah,  where  Wheaton  then  resided.  Wheatou 
was  at  that  time  a  member  of  the  firm,  unless  the  copartner- 
ship was  dissolved  by  the  war  between  the  United  States  and 
the  confederacy. 

The  defendants,  Wilder  and  Beers,  were  the  other  mem- 
bers of  the  firm.    They  were  residents  of  the  city  of  New 
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York,  where  they  transacted  btifiinesfl  under  the  firm  name 
of  Jonathan  Beers  &  Co.,  and  the  draft  was  drawn  upon 
them  under  that  ntyne. 

The  plaintiffs  were  residents  of  Boston,  and  through  their 
agent  at  Savannah  purchased  the  bill  in  question  from  Whea- 
ton  at  that  place,  at  the  time  the  draft  bears  date,  August  28, 
1861.  The  plaintiff's  agent  paid  Wheaton  for  the  draft  by 
a  check  for  $4,500,  on  a  bank  in  Savannah,  which  was 
honored,  a  due  bill  as  agent  for  the  plaintiffs  for  $500,  and 
some  currency  for  the  exchange. 

The  New  York  firm  refused  to  accept  or  pay  the  draft. 
The  defendants,  Wilder  and  Beers,  who  were  alone  served 
with  process,  in  llieir  answer  aver  that,  at  the  time  the  bill 
was  drawn,  the  defendant  Wheaton  was  an  inhabitant  of 
the.  State  of  Georgia,  and  that  all  the  inhabitants  of  that 
and  other  States  named  were  in  a  state  of  insurrection 
against  the  United  States.  That  a  state  of  civil  war  existed 
between  the  people  of  said  State  and  the  United  States,  and 
had  been  so  declared  by  an  act  of  congress  and  the  proclama- 
tion of  the  president,  and  all  commercial  intercourse  between 
the  inhabitants  of  said  State  and  the  citizens  of  the  other 
States  of  the  United  States  had  been  forbidden  by  said  act  of 
congress  and  said  proclamation,  and  by  the  same  was  declared 
to  be  unlawful.  Evidence  was  given  at  the  trial  tending  to 
prove  a  verbal  agreement  on  the  2d  of  August,  1861,  between 
the  plaintiff  and  the  defendants,  Wilder  and  Beers,  that  if  the 
plaintifib  should  buy  the  exchange  in  Savannah,  they  would 
pay  on  evidence  that  the  draft  was  dravm,  and  without  pre- 
sentation. This  was  controverted  by  the  testimony  of  the 
defendants. 

At  the  trial,  the  court  directed  a  verdict  for  the  defendants, 
subject  to  the  opinion  of  tlie  court  at  General  Term.  Judg- 
ment was  there  ordered  for  the  defendants  on  the  verdict. 
From  that  judgment  the  plaintifSs  now  appeal  to  iMs  court. 

Ira  D.  Warreiiy  for  the  appellant,  that  the  transaction  did 
not  constitute  commercial  intercourse,  cited  Shortridge  v. 
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Mason  (2  American  Law  Review,  96) ;  Burrill's  Law  Die,  part 
1,  235 ;  Worcester's  Die,  273 ;  "  Commercial  f  also  12  TJ.  S. 
Statutes  at  large,  1-262 ;  1  Kent's  Com.,  57 ;  Story  on  Con- 
tracts, §  497 ;  CoUyer  on  Partnership,  97,  note  4,  and  §  784. 
That  actual  notice  to  the  plaintiff  of  the  proclamation 
should  have  been  shown  by  the  defendants,  Bristol  v. 
Sprague  (8  Wend.,  424) ;  WardeU  v.  Eaight  (2  Barb.,  549) ; 
Ketchum  v.  Clao'k  (6  Johns.,  144) ;  Davis  v.  AUen  (3  Com., 
168) ;  Clapp  v.  Rogers  (12  N.  T.,  283) ;  2  Campbell,  44. 

Sobert  D.  Benedict^  for  the  respondents,  that  courts  would 
take  judicial  notice  of  facts  of  proclamation,  etc.,  cited  Swimer- 
ton  V.  The  Odumbian  Ins.  Co.  (37  N.  Y.  Eep.,  174) ;  Prize 
Cases,  2  Black,  667 ;  Taylor  v.  Ba/rclay  (2  Simons,  391) ;  1 
Chitt/s  Pleading,  196. 

That  bill  of  exchange  was  void,  and  could  not  be  enforced, 
White  V.  Bv/rrOey  (20  How.  U-  S.  Eep.,  249) ;  6  T.  E.,  723 ; 
2  B.  &  P.,  374 ;  1  id.,  272 ;  3  id.,  35 ;  3  Vesey,  •  612 ; 
Craig  v.  Missouri  (4  Peters,  410). 

That  it  was  against  public  policy,  1  Brod.  &  Bing.,  447; 
2  T.  E.,  610 ;  2  B.  &  P.,  130 ;  KenneU  v.  Chambers  (14 
How.,  38) ;  Bank  of  U.  S.  v.  Owens  (2  Peters,  627) ;  Schole- 
field  V.  Eichdberger  (7  Peters,  586) ;  also  2  Wallace,  419 ; 
Prize  Cases  (2  Black.,  667) ;  id.,  670  ;  Mrs.  Alexander's  Cot- 
ton  (2  Wallace,  419) ;  Prise  Cases  (2  Black.,  635) ;  Jackson 
Ins.  Co.  V.  Steward  (6  Am.  Law  Eeg.,  N.  S.,  732) ;  The 
EmuUcs  (1  Gallison,  594) ;  The  Hiawatha  (Blatchford  Prize 
Cases,  1) ;  The  Ma/ry  CUnton^  id.,  356 ;  The  Rapid  (^  CrancL, 
135);  The  Ebqp  {1  Eobinson's  Eep.,  165);  The  U.  S.  v. 
Grossmayer  (9  Wallace,  74). 

That  war  dissolves  a  partnership,  ChriswdldY.  Wadding- 
ion  (16  Johns.,  438) ;  Story  on  Contracts,  §  64 ;  WiUison  v. 
Patterson  (7  Taunt.  Eep.,  439) ;  Brandon  v.  Ne^iU  (6  Term. 
Eep.,  23) ;  Wheaton's  Lit  Law,  36 ;  Klvber  Droit  des  OenSj 
%  240 ;  The  Wm.  Bogaldy  (5  Wall,  407) ;  BUgery  v.  Branch 
(17  Am.  Law  Eeg.,  336). 
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Rapallo,  J.  The  historical  events  and  the  acts  of  the 
national  executive,  in  connection  with  the  hostile  relations 
between  the  government  and  the  rebel  States,  which  had 
transpired  prior  to  the  act  of  congress  of  Jnly  13,  1861,  are 
detailed  in  the  opinion  of  the  court  in  the  case  of  Swinerton 
V.  The  Columbian  Ins.  Co.  (37  N.  T.,  174),  and  it  is  not 
necessary  to  repeat  them  here. 

The  question  whether  these  events  and  acts  established  a 
state  of  war  between  the  government  and  the  sections  in 
rebellion,  was  determined  in  the  Prize  Cases  (2  Black.,  635), 
and  it  was  there  held  that  a  state  of  civil  war  existed  as  early 
as  the  date  of  the  first  capture  involved  in  that  case,  which 
was  May  17th,  1861,  That  the  proclamation  of  April  15th, 
calling  out  the  militia,  and  the  proclamation  of  blockade  of 
April  27th  and  30th,  were  conclusive  evidence  of  such  war. 
Tliat  such  war  affected  the  rights  of  the  two  sections  of  our 
country  in  the  same  manner  as  if  it  were  being  carried  on  by 
two  contending  nations.  That  it  gave  to  the  United  States 
government  the  same  rights  of  blockade  and  capture  in 
respect  to  the  enemy  and  neutrals  as  they  might  exercise  in 
case  of  a  foreign  war,  and  that  all  persons  residing  in  the  rebel 
districts  were  to  be  treated  as  enemies  of  the  nation. 

From  this  decision  Nelson,  J.  and  three  of  his  associates 
dissented,  holding  that  before  the  insurrection  could  be  dealt 
with  on  the  footing  of  a  war,  it  must  be  recognized  or 
declared  by  congress,  the  only  war  making  power  of  the 
government,  and  that  no  power  short  of  that  could  change 
the  legal  status  of  the  government,  or  the  relations  of  its  citi- 
zens, from  that  of  peace  to  a  state  of  war.  But  they  con- 
ceded, that  the  act  of  July  13, 1861,  did  recognize  a  state  of 
civil  war  between  the  government  and  the  States  described  in 
the  proclamation  of  August,  16th,  and  made  it  territorial. 
(2  Black.,  689.) 

There  can  be  no  question,  therefore,  that  war  with  all  its 
incidents  and  effects  upon  intercourse  and  contracts  between 
the  inhabitants  of  the  territories  of  the  respective  belligerents 
prevailed  on  the  23d  of  August,   1861,  when  the  bill  of 
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exchange  in  question  was  drawn,  and  that  the  courts  are 
bound  to  take  notice  of  that  &ct. 

All  commercial  intercourse  with  the  inhabitants  of  the 
enemy's  territory  is  during  war  unlawful.  By  the  proclama- 
tion of  August,  16th,  it  was  specially  interdicted.  Tliis  inter- 
diction of  intercourse  involves,  according  to  well  settled 
rules,  a  prohibition  against  every  species  of  private  contract 
with  the  subject  or  citizen  of  the  enemy.  (Wheaton's  Int. 
Law,  §  317;  1  Kent's  Com.,  67;  Story  on  Cont.,  §  608; 
White  v.  Bromley^  2  How.,  249  ;  Scholefidd  v.  Ekkelberger^ 
7  Peters,  586 ;  U.  S.  v.  Grosainayer.  9  Wall,  75.)  In  the 
case  of  Mrs.  Alexander's  Cotton  (2  Wall.,  404),  it  was  deter- 
mined that  all  persons  residing  in  rebel  territory  must  be 
regarded  as  enemies,  except  so  fer  as  distinctions  are  expressly 
made  by  the  government.  Catron,  J.,  in  pronouncing  the 
decision  of  the  court  in  the  case,  states  that  the  court  cannot 
inquire  into  the  personal  character  and  dispositions  of  indi- 
vidual inhabitants  of  enemy  territory,  but  must  be  governed 
by  the  principle  of  public  law  so  often  announced  as  appli- 
cable alike  to  civil  and  international  wars,  that  all  the  people 
of  each  State  or  district  in  insurrection  against  the  United 
States  must  be  regarded  as  enemies. 

It  is  therefore  unnecessary  to  consider  the  question  of  the 
individual  disposition  of  Wheaton ;  he  was  a  citizen  of  Georgia 
and  resided  within  the  district  embraced  in  the  proclamation. 

The  inile  prohibiting  contracts  with  the  enemy  during  war, 
is  applicable  to  the  drawing  and  negotiating  of  bills  of 
exchange  between  subjects  of  the  powers  at  war.  (Wheaton 
Int.  Laws,  §  317 ;  Story  on  Cont.,  4th  ed.,  §  608;  Williaon 
V.  Patterson  and  ot/iersy  7  Taunt,  439.)  Chancellor  Kent 
(1  Kent's  Com.,  67),  states  that  the  drawing  of  a  bill  of 
exchange  by  an  alien,  enemy  on  a  subject  of  the  adverse 
countiy  is  an  illegal  and  void  contract,  because  it  is  a  com- 
munication and  contract  with  the  enemy. 

Some  exceptions  to  this  rule  are  stated,  in  the  books,  to  bo 
allowed  by  reason  of  the  necessity  of  the  case.  These  are 
bills  drawn  for  ransom,  and  bills  drawn  by  a  citizen  in  th^ 
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enemy's  country  on  his  own  country,  to  provide  him  with 
necessary  means  of  subsistence.  The  case  of  IT.  S.  v.  Ba/rker^ 
referred  to  by  the  appellant's  counsel  in  1  Paines  C.  C.  R., 
166,  is  diflScult  to  reconcile  with  the  authorities ;  but  even 
that  case  contains  special  circumstances  not  existing  in  the 
present  case.  The  bill,  in  that  case,  was  drawn  here  by  a 
citizen  of  the  United  States  against  funds  which  he  had  in 
England,  and  was  indorsed  to  the  United  States  government, 
and  prosecuted  in  its  name  and  behalf. 

The  argument,  that  the  effect  of  drawing  the  bill  in  the 
present  case,  was  to  remove  the  plaintiff'  funds  from  Georgia 
to  New  York ;  and  that,  therefore,  the  contract  was  not  within 
the  spirit  of  the  prohibition,  cannot  be  maintained.  Even 
if  the  transaction  had  the  effect  claimed,  yet,  if  not  licensed 
by  our  government,  it  would  come  within  the  general  prohi- 
bition. Nations  at  war  adhere  to  these  interdietions  for 
reasons  of  general  policy,  although  in  special  cases  they  may 
recoil  upon  themselves.  In  the  Prize  cases,  one  item  of  the 
property  in  dispute  was  restored  to  the  claimant,  not  merely 
on  the  ground  that  it  was  the  property  of  a  loyal  citizen 
which  he  was  attempting  to  withdraw  from  the  enemy's 
country ;  but,  on  the  additional  ground,  that  an  order  of  the 
secretary  of  the  navy  permitted  such  withdrawal.  But  in 
the  case  of  the  If.  S.  v.  Orossmayer  (9  Wall.,  76),  G.,  a 
creditor  in  New  York,  directed  E.,  his  debtor  in  Georgia,  to 
invest  the  amount  of  the  debt  in  cotton  and  hold  it  for  him, 
which  was  done.  The  cotton  was  stored  in  Georgia  as  the 
property  of  G.,  and  was  seized  by  the  United  States,  and  the 
proceeds  were  claimed  by  Q.  under  the  captured  and  aband- 
oned property  act  of  1863.  But  the  court  held,  that  as  G. 
was  prohibited  during  the  war  from  having  any  dealings  with 
his  debtor,  it  followed  that  nothing  which  either,  or  both  of 
them  did,  could  have  the  effect  to  vest  in  G.  the  title  to  the 
cotton  in  question.  The  reasons  for  making  an  exception  in 
that  case,  were  much  stronger  than  in  this.  There,  the  cotton 
was  withdrawn  from  the  use  of  the  enemy,  and  locked  up  in 
store  for  the  benefit  of  the  northern  creditor;  but  in  the  pi'e- 
IIand  — Vol.  IV.        22 
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sent  case,  the  dealings  did  not,  in  fact,  effect  any  change  in 
the  position  of  the  fund,  which  was  advantageous  to  our 
government ;  it  merely  transferred  its  custody  from  the  bank 
to  Wheaton,  and  gave  him  the  full  power  of  disposal  over  it. 

The  draft  being  illegal  and  void,  no  action  could  lie  against 
any  of  the  parties  to  it ;  but  there  are  other  reasons  applicsr 
ble  to  the  defendants.  Wilder  and  Beers,  which  clearly  exon- 
erate them. 

All  commercial  partnerships,  existing  between  subjects  of 
the  two  parties  prior  to  the  war,  are  dissolved  by  the  mere 
act  and  force  of  the  war  itself  (Story  on  Con.,  §  609,  4th 
ed. ;  1  Kenf  s  Com.,  67 ;  Griswold  v.  Waddington^  16  Johns., 
438) ;  and  this  consequence  was  held  to  ensue  from  the  civil 
war  of  1861.  {The  William  Bagdley,  6  Wall.,  377,  407.) 
Wilder  and  Beers,  therefore,  were  not  bound  by  the  contract 
of  Wheaton  made  after  such  dissolution. 

The  appellant*  seeks  to  charge  them,  however,  under  an 
alleged  verbal  agreement  claimed  to  have  been  made  by 
them  on  the  2d  of  August,  1861.  They  allege  that  there 
was  proof  in  the  case,  that  on  that  day  Wilder  and  Beers 
agreed  that,  if  the  appellants  would  buy  the  drafts  of  Wheaton, 
they  would  pay  them  without  presentation,  on  evidence  that 
they  had  been  drawn ;  and  they  claim  that  this  question,  not 
having  been  submitted  to  the  jury,  there  was  a  mistrial.  The 
evidence  as  to  the  agreement  is  very  slight  and  indefinite,  and 
the  making  of  the  agreement  is  positively  denied  by  the 
defendants.  But  there  are  other  grounds  which  are  control- 
ling as  to  this  branch  of  the  case.  Aside  from  the  objection 
which  might  be  raised,  that  the  agreement  should  have  been 
in  writing  (1  E.  S.,  768 ;  9  K  Y.,  436 ;  5  Duer,  583),  the 
further  objection  is  insuperable,  that  the  act  which  the  plaintiff 
was  to  do,  to  entitle  him  to  performance  on  the  part  of  the 
defendants,  became  illegal  before  anything  was  done  in  pur- 
suance of  the  supposed  agreement.  It  may  well  be  that 
on  the  2d  of  August,  in  view  of  the  terms  of  the  act  of  July 
13th,  1861,  the  purchase  of  a  bill  of  exchange  from  an  enemy 
would  not  have  been  unlawful;  for  although  a  war  then 
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existed,  the  result  of  which  would  be  to  render  commercial 
intercourse  with  the  enemy  unlawful,  without  the  permission 
of  our  government,  yet  the  government  was  competent  to 
give  such  permission,  and  the  act  of  July  13th  may  be  con- 
strued as  permitting  such  intercourse  to  continue  until  the 
president  should  make  his  proclamation.  The  terms  of  the 
act  are,  that  the  president  may  declare  certain  districts  in 
insurrection,  and  that  thereupon  all  commercial  intercourse, 
etc.,  shall  cease  and  be  unlawful,  etc.  This  language  implies 
a  permission  that  such  intercourse  should  continue  untU  the 
proclamation  should  be  made,  and  the  good  &ith  of  the 
government  would  be  pledged  to  give  effect  to  this  implied 
permission.  But  after  the  2d  of  August  and  before  the  bill 
was  drawn  the  proclamation  of  August  16th  was  made,  and 
that  proclamation  clearly  prohibited  the  transaction  contem- 
plated by  the  supposed  agreement  of  August  2d  and  rendered 
it  unlawful. 

There  is  no  groimd  upon  which  this  action  can  be  sustained, 
and  the  court  below  therefore  rightly  rendered  judgment  for 
the  defendant  on  the  verdict. 

The  judgment  should  be  affirmed,  with  costs. 

All  concurred  for  affirmance. 

Judgment  affirmed. 


L.  Shusteb  Smtth  and  others  v.  Abraham  D.  A.  Milleb, 
impleaded  with  John  GBEmES  and  others. 

Where  the  payee  of  a  draft,  on  the  day  of  its  receipt  bj  him,  and  in  bank- 
ing hours,  presents  and  surrenders  it  to  the  drawee  and  receives  therefor 
the  drawee's  check,  which  check,  had  it  been  presented  to  the  bank  on 
that  day,  would  have  been  paid,  and  on  the  next  day  the  check  is  pre« 
sented  to  the  bank  for  payment  and  payment  reibsed,  and  the  drawers  of 
the  draft  at  once  advised  by  letter  of  the  non-payment  of  the  check. — 
Eddy  that  the  check  conld  be  operative  as  payment  only  by  express 
agreement;  but  that  although,  as  between  the  said  drawee  and  payee,the 
payee  was  not  bound  to  present  the  check  until  the  day  after  its  receipt 
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by  him,  yet  that  between  the  drawers  and  payee  of  the  draft,  it  was  the 
duty  of  the  payee  to  present  the  check  at  once,  and  he  was  guilty  of 
laches  in  not  so  doing,  and  was  chargeable  with  the  consequent  loss. 
Accordingly,  where  upon  a  sale  of  a  bill  of  goods  to  the  defendants,  the 
plaintiff  received  from  them  for  the  price  a  draft,  which  the  plaintiff  pre- 
sented to  the  drawee,  and  took  his  check  and  gave  up  the  draft,  a  delay  d 
one  day  to  present  the  check,  during  which  time  the  drawee  failed,  was 
laches,  and  precluded  the  plaintiff  from  recovering  the  price  of  his 
goods  from  the  defendants. 

(Argued  December,!,  1870;  decided  December  13, 1870.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Superior  Court  of  the  city  of  New  York,  affirming  a  judg- 
ment for  the  plaintiff  at  the  circuit. 

This  action  was  brotight  to  recover  the  unpaid  balance  of 
the  price  of  a  bill  of  goods  sold  by  the  plaintiffs  to  the 
defendants. 

The  defendants  set  up  a  defence  of  payment  by  a  draft  for 
$2,968.69,  drawn  by  them  on  James  K.  Place  &  Co.,  of  New 
York,  to  the  order  of  the  plaintiffs. 

The  draft  was  received  by  the  plaintiffs  by  mail  on  the 
morning  of  November  19th  and  was  immediately  indorsed  by 
the  plaintiffs,  and  at  about  half-past  one  in  the  afternoon  of 
the  same  day  was  presented  for  payment  at  the  counting 
house  of  James  K.  Place  &  Co.,  the  drawees,  who  were  mer- 
chants in  New  York  of  good  standing.  In  payment  of  the 
draft  James  K.  Place  &  Co.  gave  their  check  on  the  Manu- 
facturers' National  Bank  to  the  order  of  the  plaintiffs  for  the 
full  amount. 

At  the  time  the  check  was  received  by  the  plaintiffs,  James 
K.  Place  &  Co.  had  funds  in  that  bank  to  meet  the  check, 
which  would  have  been  paid,  had  it  been  presented  on  that 
day. 

The  check  was  deposited  on  the  same  afternoon  in  the 
Citizens'  Bank  for  collection,  aiid  was  not  presented  for  pay- 
ment at  the  Manufacturers'  Bank  till  twelve  o'clock  the  next 
day,  on  the  morning  of  which  day  James  K.  Place  &  Co.  had 
failed,  and  on  that  account  payment  of  the  check  was 
refused. 
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Judgment  was  ordered  for  the  pkintiflGs  at  the  circuit,  and 
an  appeal  was  taken  therefrom  to  the  General  Term,  where  it 
was  a£3rmed,  and  from  the  judgment  of  affirmance  entered  at 
the  Greneral  Term  this  appeal  was  taken. 

Joseph  H,  Choate^  for  the  appellant,  that  the  failure  to  pre- 
sent the  check  for  payment  on  the  day  of  its  receipt  released 
the  defendant  from  all  liability  on  the  draft,  cited  Kdbhe  v. 
Clark  and  others  (Selden's  Notes  of  Cases,  N.  4,  p.  11,  Octo- 
ber 17,  1853) ;  2  Parsons  on  Bills  and  Notes,  367 ;  Ontario 
Bank  V.  Lighibody  (13  Wend.,  101). 

Elhridge  T,  Gerry ^  for  the  respondent,  that  the  receipt  of 
the  check  was  not  payment  of  the  draft,  cited  People  v. 
E(yweU  (4  Johns.  E.,  303) ;  Olcott  v.  JRatKbone  (5  Wend., 
491) ;  Oenin  v.  Tompkins  (12  Barb.,  265) ;  St/rong  v.  Stevens 
(4Duer,  668);  Highland  Bank  y.  Dvbois  (5  Denio,  558); 
Bickford  v.  Maxwell  (6  Term  R.,  52) ;  Waiervliet  Bank  v. 
White  (1  Denio,  608);  Ontario  Bank  v.  Lighibody  (13 
Wend.,  101) ;  MarUe  v.  Hatfield  (2  Johns.  R.,  455) ;  Thmnas 
T.  Todd  (6  Hill,  340) ;  Hawkins  v.  Starke  (19  Johns,,  304,  etc.) 

Allen,  J.  The  bill  of  the  defendants  on  J.  K.  Place  & 
Co.,  was  not  received  by  the  plaintiffs  in  absolute  payment 
of  their  claim,  and  tlie  debt  due  from  the  defendants  was  not 
discharged  by  the  delivery  of  the  draft.  It  was  received  in 
payment  sub  nwdo^  and  could  become  operative  as  a  payment 
in  fact  only  when  paid  by  the  drawees.  {Hall  v.  Barber^  13 
N.  Y.,  566 ;  Bradford  v.  Fox,  38  id.,  289  ;  Story  on  Bills, 

§  419.) 

The  check  of  J.  K.  Place  &  Co.,  the  drawees  of  the  bill  to 

the  order  of  the  plaintiffs,  in  the  absence  of  an  express  agree- 
ment that  the  same  should  be  received  as  payment,  was  not  a 
payment  of  the  bill ;  and  as  the  check  was  dishonored  when 
presented  for  payment,  there  has  been  no  actual  satisfaction 
of  the  debt  due  the  plaintiffs  from  the  defendants.  It  was  the 
duty  of  the  plaintiffs,  however,  if  they  intended  to  hold  the 
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fy^l  defendants  either  as  drawefs  of  the  bill,  or  for  their  prior 
indebtedness,  to  present  the  bill  for  payment  within  the  time 
prescribed  by  law  for  that  purpose,  and  if  not  paid,  to  notify 
the  defendants  of  its  dishonor.  Had  that  been  done,  tlie 
remedy  of  the  plaintiffs  against  the  defendants  would  have 
been  very  clear.  They  would  have  been  remitted  to  all  their 
rights  for  the  recovery  of  their  original  claim  as  if  no  bill 
had  been  drawn.  It  was  under  such  circumstances  that  the 
plaintiff  was  held  entitled  to  recover  in  Turner  v.  Bank  of 
Fox  Lake  (3  Keyes,  425).  That  action  was  upon  a  bill  of 
exchange  given  to  take  up  a  like  bill  before  then  drawn  and 
duly  presented  and  protested  for  non-payment.  In  that  case 
as  in  this,  the  check  of  the  drawee  of  the  first  bill  had  been 
received,  but  on  payment  being  refused  by  the  bank,  it  had 
been  returned  and  the  bill  reclaimed  and  properly  protested 
for  non-payment,  and  notice  given  to  the  drawer,  and  all  in 
due  time  from  the  receipt  of  the  bill  by  the  plaintife.  The 
bill  sued  upon  was  adjudged  to  have  been  given  upon  a  suffi- 
cient consideration. 

Although  the  plaintiffs  may  not  have  realized  the  money 
upon  the  bill  or  their  check,  and  their  debt  remains  unpaid, 
it  does  not  follow  that  the  defendants  continue  liable. 

A  creditor  may  so  deal  with  negotiable  securities  received 
from  his  debtor  for  collection,  and  to  be  placed  to  his  credit 
when  paid,  as  to  discharge  the  debtor  from  all  UabiKty 
whether  the  securities  are  in  fact  paid  or  not.  He  may  make 
them  his  own  so  as  to  substitute  the  parties  to  the  securities 
his  debtors,  in  place  of  his  original  debtor,  by  his  dealings 
with  those  parties ;  as  by  giving  time  for  payment,  or  by  any 
other  act  prejudicial  to  the  interests  of  the  debtor.  {South- 
wick  V.  Saxy  9  "W*.  E.,  22 ;  Vernon  v.  Brovm,  2  Shaw,  296.) 
The  same  result  will  follow  any  neglect  or  laches  of  the 
creditor  in  obtaining  payment  of  negotiable  instruments 
transferred  from  which  loss  and  injury  ensues. 

By  receiving  the  securities,  and  assuming  the  collection, 
or  as  here,  receiving  the  bill,  and  consenting  to  present  the 
same  for  payment,  he  undertakes   to  do  all  that  the  law 
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requires  to  be  done,  to  obtain  payment,  and  if  he  fails  in  the 
performance  of  that  duty  the  debtor  is  discharged.  {Cann- 
dye  V.  AUeriby,  6  B.  &.  C,  373 ;  Story  on  Bills,  §  109.) 
Laches,  which  would  discharge  the  drawer  or  indorser  of  a 
bill  of  exchange,  will  as  effectually  extinguish  the  debt,  for 
payment  of  which  a  bill  or  other  negotiable  instrument  is 
transferred.  (Story  on  Bills,  supra^  and  note ;  id.,  §  419  and 
note.)  This  was  decided  in  KoVbe  v.  Clark  (Selden's  Notes, 
October,  1853,  p.  11).  If  by  the  acts  or  omission  of  the 
creditor,  thus  receiving  negotiable  instruments  for  collection, 
a  loss  occurs,  it  should  fall  upon  him,  who  is  the  cause  of  the 
loss,  rather  than  upon  the  distant  and  innocent  debtor. 
{Bradford  v.  Fax^  supra,)  The  defendants  residing  at  Buf- 
falo, being  indebted  to  the  plaintiffi  doing  business  in  New 
York,  and  having  funds  with  J.  K.  Place  &  Co.,  in  the  latter 
city,  drew  their  bill  on  the  latter  firm  to  the  order  of  the 
plaintrflfe  to  be  presented  for  payment,  and  when  paid  to  be 
applied  in  payment  of  the  indebtedness.  The  plaintiffs, 
instead  of  insisting  upon  the  money,  received  the  check  of 
Place  &  Co.  upon  one  of  the  banks  in  the  same  city. 
There  was  no  impropriety  in  the  receipt  of  the  check, 
and  as  the  drawees  were  entitled  to  the  draft  upon  payment 
of  it,  there  is  nothing  in  the  case  upon  which  fault  could  be 
imputed  to  the  plaintiffs  in  the  surrender  of  the  draft  on 
receipt  of  the  check.  {JStisseU  v.  Hawkey^  6  T.  R.,  12 ; 
Howard  v.  Robinson^  7  B.  &  C,  90 ;  Byles  on  Bills,  16 ; 
Story  on  Bflls,  §  419 ;  Chitty  on  Bills,  433,  434,  ed.  of  1833.) 
If  the  check  was  worthless  when  given,  or  became  worthless, 
before  it  could  have  been  with  reasonable  diligence  presented 
for  payment,  the  loss  would  have  fallen  upon  the  defendants, 
and  they  would  not  have  been  discharged  from  their  liability, 
unless  the  plaintiffs  had  omitted  to  notify  them  in  due  time 
of  the  non-payment  of  the  bill.  There  would,  in  such  case, 
be  no  loss  resulting  from  negligence. 

But  a  check  is  payable  instantly;  and  as  between  the 
drawer  and  draare^,  the  latter  has,  in  analogy  to  the  rules    ^^  *^ 
applicable  to  inland  bills  of  exchange,  until  the  day  after  the 
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receipt  of  a  cbeck  to  present  it  for  paymeut,  when  drawn  on 
a  bank  in  the  same  place  where  given  and  received.  {Smith 
Y.  JameSy  20  W.  R.,  192 ;  Harker  v.  Anderson^  21  id.,  372 ; 
Wa/rdy.  Eoans^  2  Ld.  Ray,  928.)  But  the  duty  of  the  plain- 
tiffe  to  the  defendants  is  not  determined  by  that  rule  of  com- 
mercial law.  That  rule  has  respect  only  to  the  contract,  and 
liability  of  the  parties  to  the  instrument. 

When  a  check  is  taken  instead  of  money,  by  one  acting  for 
others,  as  was  done  by  the  plaintiffs,  a  delay  of  presentment 
for  a  day,  or  for  any  time  beyond  that  within  which  with 
proper  and  reasonable  diligence  it  can  be  presented,  is  at  the 
peril  of  the  party  thus  retaining  the  check  and  postponing  pre- 
sentment, as  between  him  and  the  persons  in  interest,  whom 
he  represents.  If  a  custom  can  exist  in  law,  and  does  exist  in 
fact,  authorizing  such  delay  at  the  risk  of  the  absent  princi- 
pal, it  must  be  sho^vn ;  it  cannot  be  presumed  to  exist  without 
evidence. 

The  undisputed  evidence  in  this  case,  shows  a  practice,  if 
not  inconsistent  with  the  existence  of  any  such  custom,  at 
least  more  in  harmony  with  the  relative  rights  and  obliga- 
tions of  the  parties  a^  recognized  by  law ;  and  wliich,  had  it 
been  adopted  by  the  plaintiffs,  would  have  prevented  all  loss. 
The  proof  is  that  the  account  of  the  drawers  of  the  check  was 
good  at  the  bank  during  all  the  business  hours  of  the  day  on 
which  it  was  drawn ;  that  the  amount  to  their  credit,  and  sub- 
ject to  their  draft,  was  more  than  sufficient  to  pay  all  out- 
standing checks ;  and  if  this  check  had  been  presented,  it 
would  have  been  paid  or  certified  as  good,  which  would  have 
been  equivalent  to  payment.  The  plaintiffs  had  two  full 
hours  for  presenting  the  check. 

Two  checks,  drawn  later  in  the  day  one  for  $11,000, 
and  one  for  $9,500  were  presented  at  the  bank  and  cer- 
tified before  three  o'clock  of  that  day  and  subsequently 
paid.  The  same  diligence  by  the  plaintiffs,  as  was  exercised 
by  the  holders  of  those  diecks,  would  have  obtained  the 
money.  This  practice  of  "  certifying  checks  "  by  the  banks, 
is  equivalent  to  an  acceptance  binding  the  banks  to  payment , 
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and  is  recognized  and  sanctioned  by  the  law.  The  certificate  is 
regarded  as  an  acceptance  in  writing  within  the  statute.  (1  R. 
S.,  722;  Byles  on  Bills,  15.;  Mead  v.  Mechanics^  Bank  of 
Alhany^  25  N.  T.  R,  143.)  It  was  the  duty  of  the  plaintiffs 
to  present  the  check  at  the  bank,  at  least  during  the  day  on 
which  they  received  it,  and  obtain  either  the  money  or  a 
certificate  or  cause  the  same  to  be  protested  for  non-payment ; 
and  not  having  done  so,  they  were  chargeable  with  negligence 
and  the  consequent  loss.  By  their  delay  and  neglect  unless 
some  evidence  in  explanation  or  excuse  can  be  given,  they 
made  the  check  their  own  and  the  defendants  were  dis- 
charged. 

The  judgment  should  be  reversed,  and  a  new  trial  granted, 
costs  to  abide  the  event. 

All  the  judges  concurring  for  reversal,  judgment  reversed 
and  new  trial  granted. 


Nelson  M.  Knickerbocker,  Plaintiff  in  Error,  v.  The  People 
OF  THE  State  of  New  York,  Defendants  in  Error. 

The  proof  of  exclusive  possession  by  the  prisoner,  recently  after  the  theft, 
of  the  whole  or  some  part  of  the  stolen  property,  is  sufficient,  when  stand-  *' 
ing  alone,  to  throw  upon  him  the  burden  of  showing  how  he  came  by  it, 
and  if  he  fails  to  do  so,  warrants  the  jury  in  convicting  him  of  larceny. 

And  if  the  property  was  shown  to  have  been  taken  by  burglary  or  rob-   ^ 
bery,  such  possession  unexplained  is  sufficient  also  to  warrant  a  convic- 
tion of  those  crimes. 

(Cause  argued  December  1, 1870 ;  decided  December  18, 1870.) 

Error  from  the  Supreme  Coui*t,  in  the  fourth  judicial  dis- 
trict, where  the  judgment  of  the  Saratoga  County  Sessions, 
convicting  the  plaintiff  in  eiTor  of  burglary,  was  affirmed. 
It  appeared  on  the  trial  that  on  the  night  of  the  21st  of  Octo* 
ber,  1867,  the  jewelry  store  of  one  West  was  broken  open  and 
robbed  of  watches  and  jewelry  to  the  amount  of  some  $2,000. 
It  also  appeared  that  the  prisoner,  a  watchmaker,  had  worked 
Hand— Vol.  IV.        23 
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for  "West ;  was  familiar  with  his  premises ;  and  on  the  night 
in  question  was  there  nntil  about  half-past  nine,  when  West 
dosed  his  store.  Prisoner  lived  with  his  mother,  some  four 
or  five  miles  distant.  In  a  month  or  two  thereafter  one  of 
the  stolen  watches  was  found  in  his  possession.  There  was 
evidence  tending  to  show  that  the  prisoner  gave  a  false 
account  of  the  manner  in  which  he  obtained  this  watch. 

The  prisoner  introduced  in  evidence  a  bill  of  sale  of  the 
watch,  purporting  to  be  signed  by  the  witness,  West,  to  one 
Bellamy,  and  dated  on  the  29th  of  said  October ;  and  Bel- 
lamy testified  that  he  purchased  the  watch  on  that  day  from 
West  and  paid  for  it,  and  that  West  signed  the  bill  of  sale  in 
his  presence.  The  prisoner  also  gave  evidence  that  he  was 
at  home,  at  his  mother's,  from  about  eleven  o'clock  on  the 
night  of  the  burglary,  in  bed  with  his  brother,  nntil  the  next 
morning. 

Wtjst  denied  any  knowledge  of  Bellamy ;  had  never  seen 
him  before,  and  pronounced  the  bill  of  sale  a  forgery.  Other 
testimony  was  given  that  it  was  not  in  his  handwriting.  Some 
of  the  works  of  the  watch  had  been  changed  when  found  with 
the  prisoner. 

The  prisoner's  counsel  requested  the  court  to  charge  the 
jury  that  the  mere  possession  of  stolen  property  is  not  prima 
facie  evidence  of  the  commission  of  the  burglary  by  the  pri- 
soner.   Eefused  and  exception. 

But  the  court  charged  that  the  possession  of  stolen  pro- 
perty immediately  after  the  commission  of  the  offence  is 
prima  facie  evidence  of  guilt.  In  other  words,  the  accused 
is  called  upon  to  explain  how  the  property  came  into  his  pos- 
session. This  was  excepted  to.  The  prisoner  was  convicted. 
The  case  is  submitted  upon  briefs. 

Charles  8.  Lester^  for  the  plaintiff  in  error,  among  other 
citations,  relied  upon  People  v.  Frazier  (2  Wheeler's  Grim. 
Cases,  55)  ;  Jones  v.  People  (6  Park.,  126) ;  Da/^ia  v.  People 
(1  id.,  447);  3  Greenl.  on  Evi.,  §  31. 
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W.  B,   French^  district  attorney  of   Saratoga,  for  the 
defendants  in  error. 

By  the  Conrt — ^Peckham,  J.  The  request  to  charge  does 
not  seem  to  be  based  upon  the  evidence.  Its  terms  imply 
that  the  watch  was  stolen,  and  that  the  only  connection  of  the 
prisoner  with  it  was  its  "  mere  possession."  Whereas,  he  was 
at  the  place  of  the  burglary  on  the  night  it  occurred,  and 
there  was  proof  tending  to  show  a  false  account  as  to  how  he 
came  by  the  property,  and  nothing  to  contradict  it ;  as  on  the 
assumption  that  it  was  stolen,  his  witness,  Bellamy,  through 
whom  he  must  have  claimed  title,  was  confessedly  guilty  of 
forgery  and  perjury  as  to  the  bill  of  sale  and  the  purchase  of 
the  watch. 

Under  such  circumstances  the  request  was  merely  hypo- 
thetical. Confessedly  there  was  other  material  evidence  in 
the  case,  and  hence  the  court  might  perhaps  properly  have 
refused  to  charge  as  requested.  {Shorter  v.  77t^  People^  2 
N.  Y.,  193  at  203.) 

The  court  was  asked  virtually  to  charge  that  the  prisoner 
could  not  be  convicted  upon  a  part  of  the  material  evidence 
before  the  jury.  The  court  declined  to  charge  in  that  way. 
A  judge  may  properly  be  called  upon  to  charge  as  to  the  law 
upon  a  part  of  the  case,  if  the  jury  should  disbelieve  the 
other  part.  Here,  the  judge  did  charge  fully  upon  the  ques- 
tion presented,  and  we  think  correctly,  viz. :  That  "  posses- 
sion of  stolen  property  immediately  after  the  commission  of 
the  ofifence  i&  prima  facie  evidence  of  guilt.  In  otlier  words, 
the  accused  is  called  upon  to  explain  how  he  obtained  the 
property.''  The  judge  made  no  distinction  between  larceny 
and  burglary.  BUs  attention  does  not  seem  to  have  been  specifi- 
cally directed  to  such  distinction.  In  the  case  presented  we 
think  there  is  none. 

Wo  think  it  well  settled  law,  that  the  exclusive  possession 
of  the  whole  or  some  part  of  stolen  property  by  the  prisoner, 
recently  after  the  theft,  is  sufficient  when  standing  alone  to 
cast  upon  him  the  burden  of  explaining  how  he  came  by  it. 
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or  of  giving  some  explanation ;  and  if  he  fail  to  do  so,  to  war- 
rant the  jury  in  convicting  him  of  the  larceny. 

Such  is  and  has  been  the  practice  of  the  criminal  courts  in 
this  country  and  in  England,  as  appears  by  the  reports  and 
by  elementary  writers.  Best  on  Presumptions  (31  Law  Lib., 
K".  S.J  p.  in  margin  304).  In  the  5th  ed.,  292  of  this  work, 
the  rule  is  repeated  and  affirmed ;  but  the  author  seems  dis- 
posed to  limit  the  rule  on  the  authority  of  Bentham.  (3  Bent. 
Jud.  Ev.,  39-40.) 

But  the  reasoning  of  Bentham  is  founded  upon  the  idea 
that  the  possession  is  frequently  not  exclusive,  but  may  be  in 
many,  therefore  not  criminative  of  either,  and  other  illustra- 
tions, showing  the  necessity  of  exclusive  and  conscious  pos- 
session, etc.  (See  also  1  C  and  H  notes,  p.  425,  note  325.) 
These  are  sound  limitations.  (Wills  on  Cir.  Ev.,  4th  ed.,  53, 
64.)  Russell  on  Crimes  says,  in  such  case,  "  it  is  incumbent  on 
the  person  so  found  in  possession,  to  prove  how  he  came  by  it, 
otherwise  the  presumption  is  that  he  obtained  it  feloniously." 
(Russ.  on  Crime,  4th  ed.,  by  Graves,  337,  in  margin  123 ;  2  East, 
Pleas  of  the  Cr.,  656.)  Greenleaf,  in  his  first  volume,  lays 
down  the  rule  broadly  that,  "  possession  of  the  fruits  of  crime, 
recently  after  its  commission,  is  prima  jf^aoie  evidence  of 
guilty  possession ;  and  if  unexplained,  either  by  direct  evi- 
dence, by  the  attending  circumstances,  by  the  habits  of  life 
and  character  of  the  prisoner  or  otherwise,  it  is  taken  as  con- 
clusive." (1  Green.  Ev.,  §  34,  rev.  ed.)  In  his  third  volume,  he 
modifies  this  rule,  but  without  any  authority  except  a  reference 
to  Best  on  Pres.,  above  cited,  Wills  on  Cr*!.  Ev.,  and  Alison's 
Principles  of  the  Cr'l.  Law  of  Scotland,  p.  320,  and  they  do 
not  sustain  him.  Alison  says,  that  possession  of  stolen  pro- 
perty, recently  after  theft,  is  the  circumstance  of  all  others 
which  most  strongly  militates  against  a  panel,  and,  unless 
explained  by  him  in  some  way  consistent  with  his  innocence, 
almost  always  leads  with  sensible  jurors  to  his  conviction.  (3 
Green.  Ev.,  §  31.)  The  cases  he  cites  in  the  following  sections 
of  his  work  all  sustain  the  nile  as  already  given .  Best  says  that 
judges  have  put  limits  upon  the  rule  that  possession  ^one  is 
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sufficient  evidence  of  guilt.  They  have  as  to  the  recency  of 
possession  after  the  thing  was  stolen,  and  as  to  the  exclusive 
possession,  etc. ;  but  no  case  has,  either  here  or  in  England, 
been  cited  whore  the  rule  has  been  abrogated  or  disregarded. 
{State  V.  Westoriy  9  Conn.,  527.) 

But  it  is  insisted,  that  though  the  possession  of  the  pro- 
perty may  be  presumptive  evidence  of  larceny,  it  is  not  evi- 
dence of  burglary.  We  are  referred  to  several  cases  in  this 
State  looking  in  that  direction.  (People  v.  JFrasier,  2 
Wheeler  Cr.  Cas.,  55 ;  Davis  v.  People^  1  Park.  Cr.  E.,  447 ; 
Jcmes  v.  People^  6  id.,  126.) 

In  these  cases  as  stated,  the  question  was  not  necessarily 
decided.  The  larceny  in  the  last  case  may  have  occured 
after  daylight  as  appears  by  the  report.  On  the  other 
hand,  the  rule  is  uniformly  laid  down  in  the  elementary 
writers  who  discuss  the  subject,  many  6f  whom  have 
been  already  referred  to,  that  the  recent  possession  of  the 
fruits  of  crime  is  evidence  of  the  crime  itself,  as  of  rob- 
bery, burglary.  Thus  "  the  possession  of  stolen  goods  recently 
after  the  loss  of  them,  may  be  indicative,  not  merely  of  the 
oflfence  of  larceny,  but  of  any  other  more  aggravated  crime 
which  has  been  connected  with  theft.''  (Wills  on  Cr'l.  Ev., 
p.  61.,  4th  ed.) 

It  seems  almost  impossible  to  escape  the  conclusion,  that 
if  possession  be  evidence  of  the  larceny,  it  is  also  evidence 
of  the  burglary.  Mere  possession  of  another's  property 
proves  nothing,  until  it  is  shown  how  it  was  taken.  If  the 
taking  were  a  mere  trespass,  it  is  impossible  to  make  the 
possession  evidence  of  anything  more  or  less  than  the  tres- 
pass. If  a  larceny,  then  it  is  evidence  of  the  larceny.  Here 
it  is  entirely  clear  that  the  only  taking  proved,  was  a  bur- 
glarious taking,  a  burglarious  larceny,  and  no  other.  The 
recent  possession  thereafter  of  the  property  thus  taken,  is  evi- 
dence that  the  possessor  burglariously  took  it ;  is  evidence  of 
that  crime,  as  no  other  crime,  except  a  burglarious  larceny  is 
proved.  It  proves  that  crime,  or  it  proves  nothing.  Upon 
such  proof  you  might  as  well  say  that  it  proved  a  trespass 
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simply,  as  to  say  it  proved  only  a  larceny.  The  answer  to 
each  is,  that  no  sucli  offence  is  proved.  The  only  offence 
proved  being  a  burglarious  larceny — a  burglarious  taking — 
recent  possession  thereafter  proves  the  prisoner  ginlty  of  that 
offence  if  it  prove  any  taking ;  as  no  other  offence  or  taking 
is  proved.  Strike  out  the  proof  of  the  burglary  in  this  case, 
and  the  prisoner  is  proved  guilty  of  no  crime.  Insert  it,  and 
possession  proves  him  guilty  of  that  crime,  if  of  any. 

In  the  language  of  LnrLEDALB,  J.,  in  Hex  v.  Smith  (1 
Ey.  &  Mood.,  295),  proof  of  "possession  of  stolen  pro- 
perty, soon  after  a  robbery,  refera  to  the  original  taking  with 
all  its  circumstances."  (See  GomrrCth.  v.  MiUard^  1  Mass., 
6 ;  R.Y.  ExaU,  4  Post.  &  Pin.,  Nisi  Pri  E.,  922).  Pollock, 
Ch.  B.,  charged  the  jury  in  this  case,  "  that  property  recently 
stolen,  found  in  the  possession  of  a  person,  is  always  pre- 
sumptive evidence  against  that  person,  unless  the  possession 
can  be  accounted  for  and  explained.  The  principle  is  this : 
that  if  a  person  is  found  in  possession  of  property  recently 
stolen,  and  of  which  he  can  give  no  reasonable  account,  a 
jury  are  justified  in  coming  to  the  conclusion  that  he  com- 
mitted the  robbery ;  and  so  it  is  of  any  crime  to  which  the 
robbery  was  incident,  or  with  which  it  was  connected,  as 
burglary^"  etc.  The  prisoner  in  that  case  was  on  trial  for 
burglary.     This  was  in  1866. 

The  change,  in  the  third  of  Gre^nleaf,  from  the  position  laid 
down  in  the  fii*st  volume,  as  before  stated,  has  produced  two 
decisions  in  California,  to  the  effect,  finally,  that  recent  pos- 
session is  no  evidence  and  does  not  even  call  upon  the 
prisoner  for  a  defence. 

It  has  been  justly  remarked  that  the.necessity  of  admitting 
circumstantial  evidence  is  more  obvious  in  criminal  than  in 
civil  cases ;  for  the  probability  of  proving  the  matter  by  direct 
evidence  is  much  more  difficult  in  the  former.  Crime  is  usually 
committed  in  secret.  N"o  witness  is  called  to  a  burglary ;  and 
unless  resort  be  had  to  presumptive  or  circumstantial  evi- 
dence, the  crimes  most  dangerous  to  society  will  go  unpun- 
ished.   That  this  evidence  of  possession  of  stolen  goods  may 
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possibly  lead  to  error,  is  only  saying  that  human  tribunals 
may  err.  Some  two  hundred  years  since,  Lord  Hale  spoke 
of  a  case  where  a  man  was  unjustly  convicted  of  horse  steal- 
ing, upon  proof  of  finding  the  stolen  horse  in  his  possession 
on  the  day  he  was  stolen.  It  afterwards  appearing  that  the 
real  thief,  being  hotly  pursued,  and  overtaking  the  prisoner 
in  the  road,  requested  him  to  hold  his  horse  while  he  stepped 
into  the  field  a  moment.  He  was  thus  apprehended  and 
condemned.  This  trial  did  not  take  place  before  Lord  Hale. 
Its  accuracy  is  perhaps  questionable ;  yet,  it  has  been  industri- 
ously repeated  in  nearly  all  of  the  numerous  works  upon  evi- 
dence, but  it  has  not  changed  the  law.  We  may  safely 
afSrm  that  quite  as  many  convictions  have  occurred  through 
direct  but  false  testimony.  That  is  ground  for  care  and 
caution,  not  for  the  rejection  of  all  testimony.  So  in  Best, 
§§  224,  226,  cited  in  3  Green.,  to  impair  the  force  and  effect 
of  recent  possession  of  stolen  property,  in  section  224, 
a  case  is  given  of  three  men  uniting  to  convict  an  innocent 
man.  One  holds  him,  another  puts  a  stolen  article  in  liis 
pocket  and  the  third  running  up  as  if  by  accident,  finds  the 
article  there  and  denounces  him  to  justice  as  a  thief,  and 
this  conspiracy  of  these  three  direct  perjurers  is  instanced 
as  a  case  of  circumstantial  evidence.  Section  226  supposes  a 
case  -where  the  property  was  taken  either  to  find  the  true 
owner  or  to  bring  the  thief  to  justice.  No  conviction  has 
been  heard  of  in  any  such  case.  There  is  very  little  danger 
to  the  innocent  from  this  rule  of  evidence  which  has  been 
followed  for  centuries;  innocence  so  readily  asserts  itself 
Its  abrogation  would  greatly  weaken  the  power  of  criminal 
prosecutions,  which  are  already  suflSciently  weak. 

All  concurring,  except  Chtjkch,  Ch.  J.,  who  did  not  vote. 

Judgment  affirmed. 
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196  gaol     The  Bank  of  the  Commonwealth,  Appellant,  u  The  Mayoe, 
'i44  m  ^^^''>  ^^  *'^^  ^^y  ^^  ^Q^  York,  Respondents. 

Where  an  action  is  brought  against  a  municipal  corporation  to  recover  a 
tax  whicli  was  unlawfully  levied  and  collected,  and  which  subsequent  to 
its  collection,  upon  a  writ  of  certiorari  being  sued  out,  and  the  assessment 
brought  before  the  court,  was  annulled  and  the  assessment  a^udged  to 
be  invalid. — Hdd,  that  the  corporation  was  bound  to  refund  to  the  plaintUT 
such  portion  of  the  tax  as  was  received  by  it,  notwithstanding  that  the 
officers  who  collected  such  tax  were  not  appointed  or  controlled  by  such 
corporation. 

Where  the  assessors  have  Jurisdiction  of  the  person  and  subject-matter  for 
the  purpose  of  an  assessment  of  property  for  taxation,  they  act  judicially ; 
and  while  the  assessment  remains  in  force,  no  action  will  lie  for  the 
recovery  of  the  tax  so  paid,  although  the  property  was  not  by  law  the 
subject  of  taxation. 

Wlien  taxes  are  received  by  a  public  officer,  the  law  presumes  that  they  are 
paid  over  to  the  persons  to  whom  they  are  directed  to  be  paid  by  law. 

It  seems  that  municipal  corporations  are  not  liable  for  acts  of  misfeasance 
of  public  officers  not  appointed  by  them,  though  performing  certain  acts 
for  them  under  the  law  by  which  they  are  appointed. 

(Argued  December  8th,  and  decided  December  13th,  1870. 

Appeal  from  the  judgment  of  the  General  Term  of  the 
Supreme  Court,  in  the  first  judicial  district,  affirming  a  judg- 
ment dismissing  the  complaint. 

This  action  is  brought  to  recover  certain  moneys  paid  for 
taxes  unlawfully  levied  and  collected.  The  plaintiff  is  a 
banking  association  under  the  laws  of  New  York. 

The  complaint  contains  four  counts  and  causes  of  action : 

Ist.  That  in  1859  plaintiff  had  invested  $108,000  in  United 
States  stocks  or  bonds.  Evidence  of  the  fact  was  presented 
to  the  commissioners  of  assessments,  and  exemption  from 
taxation  claimed  for  this  property.  The  exemption  was 
refused  and  a  tax  was  imposed  on  this  property.  A  writ  of 
certiorari  was  then  sued  out  by  the  bank  and  the  assessment 
brought  before  the  Supreme  Court  of  this  State.  That  court 
affirmed  the  proceedings  and  assessment  of  the  commission- 
ers. An  appeal  was  taken  to  the  Court  of  Appeals,  where 
the  judgment  of  the  Supreme  Court  was  affirmed.     A  writ 
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of  error  was  then  brought  and  the  case  was  removed  into  the 
Supreme  Court  of  the  United  States,  and  in  December,  1862, 
that  court  reversed  the  judgment  of  the  State  courts,  and  the 
proceedings  and  assessment  of  the  commissioners,  and 
adjudged  that  the  tax  was  invalid. 

This  judgment  of  the  Supreme  Court  of  the  United  States 
•was  sent  down  to  the  Supreme  Cornet  of  this  State,  and  there- 
upon a  judgment  of  that  court  was  rendered,  reversing  its 
former  judgment  and  annulling  the  tax  or  assessment  in 
question. 

That  meanwhile  the  Supreme  Court  of  this  State  had 
refused  to  grant  a  stay  of  proceedings  in  the  collection  of  the 
tax  and  the  usual  warrant  for  its  collection  was  issued  to  the 
receiver  of  taxes. 

The  plaintiffs  offered  to  pay  the  tax  on  the  rest  of  the 
capital,  which  offer  was  refused;  and  the  defendants,  by 
their  officers,  collected  the  tax,  amounting  on  United  States 
bonds  to  $3,729.73  by  menace  and  compulsion  from  the 
plaintiff  on  the  15th  December,  1860,  and  the  same  was  paid 
over  to  the  chamberlain  of  the  city. 

2d.  This  count  is  to  recover  a  similar  tax  upon  United 
States  bonds  held  by  the  plaintiff,  imposed  in  1860. 

No  certiorari  was  brought  to  remove  or  reverse  this  or 
either  of  the  following  assessments : 

3d.  The  third  count  contained  precisely  similar  averments 
in  regard  to  the  tax  of  1861,  which  was  a  similar  illegal 
assessment. 

4th.  The  fourth  count  contained  similar  averments  in  regard 
to  tax  of  1862. 

The  case  was  tried  before  the  court  without  a  jury  and  the 
complaints  dismissed.  On  an  appeal  taken  from  the  judg- 
ment entered  thereon,  the  judgment  below  was  affirmed  at  the 
General  Term,  and  from  such  judgment  of  affirmance  an 
appeal  was  taken  to  this  court. 

James  Smithy  for  the  appellant.    That  the  payment  to  the 
receiver  of  taxes  was  compulsory :   If.  T.  &  Harlem  H.  H. 
Hand  —Vol.  IV.  24 
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Co.  V.  Marsh  (2  Kern.,  308) ;  Boston  Glass  Co.  v.  City  of 
Boston  (4  Mete,  189) ;  Frye  v.  Lochwood  (4  Cow.,  454) ; 
Preston  v.  City  of  Boston  (12  Pick.,  7).  Also  citing  Lott  v. 
Sweezy  (29  Barb.,  87) ;  &wift  v.  Ci'^  rjf  Poughkeepsie  (37  N. 
T.,  54);  CZari  v.  Pinney  (6  Cow.,  299);  Sturges  v.  -4Hw 
(10  Wend.,  355) ;  Chapman  v.  a'^y  of  BrooJd/y^i  (40  N.  Y., 
372) ;  GiZbert  v.  Hartford  (31  Conn.,  356). 

Richard  O*  Gorman^  for  the  respondents,  cited  /Si^jj^jJ  v. 
City  of  Poug7ikeepsie{Z^  N.  Y.,  511) ;  Van  Kleek  v.  Woodruff 
(3  Trans.  Appeals,  196) ;  Union  Ba/nh  v.  TAd  Mayor  (51 
Barb.,  159);  7%^  Genesee  Valley  Nai,.  Bank  y.  Supervisors 
of  Livingston  (53  Barb.,  223) ;  Martin  v.  Tlie  Mayor  (1 
Hill,  545) ;  Onderdonk  v.  City  of  Brooklyn  (31  Barb.,  505) ; 
LoriUard  v.  Town  of  Monroe  (1  Keman,  392) ;  People  v. 
Supervisors  of  Chenango  (11  N.  Y.,  563) ;  Henderson  v. 
Brown  (1  Caines,  92) ;  Easton  v.  Calendar  (11  Wend.,  90). 

Groveb,  J.  The  dismissal  of  the  complaint  by  the  judge 
when  the  case  was  moved  for  trial,  upon  the  ground  that  the 
facts  therein  stated  constitute  no  cause  of  action,  if  tnie,  was 
equivalent  to  a  judgment  for  the  defendant  upon  demurrer 
to  the  complaint.  If  these  facts,  therefore,  gave  the  plaintiff 
any  cause  of  action  against  the  defendant,  the  ruling  was 
erroneous,  and  the  judgment  founded  thereon  must  be 
reversed.  In  Swift  v.  The  City  of  Poughkeepsie  (37  N.  Y., 
511),  it  was  held  that  assessors,  having  jurisdiction  of  the  per- 
son and  subject-matter  for  the  purpose  of  an  assessment  of 
property  for  taxation,  acted  judicially  in  making  the  assess- 
ment ;  and  while  such  assessment  remained  in  full  force  unre- 
versed, an  action  would  not  lie  against  a  municipal  corpora- 
tion for  the  recovery  of  a  tax  founded  thereon,  although  the 
property  assessed  was  not  by  law  the  subject  of  taxation. 
This  was  so  held,  upon  the  ground  that  the  assessors  had  the 
power,  and  that  it  was  their  duty  to  determine  whether  the 
property  was  liable  by  law  to  taxation,  and  that  their  determi- 
nation was  conclusive  in  all  cases  when  collaterally  in  ques- 
tion, and  could  only  be  reviewed  in  direct  proceedings. 
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The  counsel  for  the  appellant  insists  that  the  causes  of 
action  in  the  second,  third  and  fourth  statements  of  the  com- 
plaint are  distinguishable  from  this  case,  for  the  reason  that 
the  property  assessed  consisted  of  the  stocks  of  the  United 
States,  and  that  the  United  States  Supreme  Court  have  deter- 
mined that  such  stocks  were  exempted  from  taxation  by  the 
Constitution  of  the  United  States.  But  the  same  court,  in 
Van  Allen  v.  The  Assessors  (3  Wallace,  573),  also  decided 
that  the  property  (shares  in  the  stock  of  a  national  bank), 
which  were  the  subject  of  assessment  in  Swift  v.  The  City  of 
Pcmghkeepsie^  was  not  liable  to  assessment  for  taxation,  for 
the  reason  that  the  statute  of  the  State,  subjecting  it  thereto, 
was  not  in  conformity  with  the  act  of  congress,  making  such 
shares  liable  to  State  taxation.  Surely  the  effect  given  to  the 
determination  of  the  assessors  cannot  be  changed  by  the 
nature  of  the  law  upon  which  the  question  arises.  If  conclusive 
when  arising  upon  a  statute  of  the  State  or  act  of  congress, 
it  is  none  the  less  so  when  arising  upon  the  Constitution  of  the 
State  or  Union.  It  follows  that  there  was  no  cause  of  action 
in  the  second,  third  and  fourth  statements  of  the  complaint, 
and  tliat,  as  to  these,  the  complaint  was  rightly  dismissed. 
The  fistcts  in  the  first  statement  present  a  different  question. 
From  this  statement,  it  appears  tliat  the  assessment  had  been 
reversed  upon  certiorari  issued  for  the  purpose  of  reviewing 
it.  Thence  it  follows  that  the  tax  was  ill^al.  There  no 
longer  remains  any  foundation  for  its  imposition.  The 
inquiry,  therefore,  is,  whether,  when  paid  into  the  treasury  of 
a  municipal  corporation  and  used  by  it  for  purposes  prescribed 
by  law,  an  action  can  be  maintained  against  such  corporation 
for  its  recovery.  The  complaint  alleges  that  it  was  paid  to 
the  defendant.  Perhaps  it  would  be  sufficient  for  the  deter- 
mination of  this  case  to  go  no  further  upon  this  point ;  but 
the  judge  was  justified  in  construing  the  allegation  as  import* 
ing  nothing  more  than  payment  of  the  tax  to  the  proper  offi* 
cers  pursuant  to  law.  So  construed,  it  charges  that  the  tax 
was  paid  by  the  plaintiff  to  the  receiver  or  collector  of  taxes 
and  by  the  latter  to  the  chamberlain  of  the  city.    The  latter 
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officer  is  by  statute  made  both  the  treasurer  of  defendant  and 
also  the  treasurer  of  the  county  of  New  York.  It  appears 
from  the  statutes  that  there  are  two  municipal  corporations 
constituted  for  the  same  territory ;  one,  the  defendant ;  and  the 
other,  the  county  of  New  York ;  the  organ  of  the  latter  being 
the  supervisor  of  the  same,  as  are  supervisors,  of  the  other 
counties  of  the  State.  It  further  appears  from  the  statutes 
that  a  portion  of  the  tax  imposed  was  for  the  use  and  benefit  of 
the  defendant  and  another  portion  for  the  county.  When  the 
entire  tax  was  paid  to  the  chamberlain,  he  must  be  regarded 
as  receiving  that  portion  imposed  for  the  defendant  as  its 
treasurer,  and  the  balance  as  county  treasurer.  For  the  latter 
the  defendant  cannot  be  held  responsible,  as  the  money  can- 
not be  regarded  as  ever  having  been  received  by  it ;  but  the 
former  was  in  fact  so  received.  The  amount  received  by  the 
chamberlain  for  the  defendant  can  readily  be  ascertained  from 
the  act  authorizing  the  levy  and  other  documents  connected 
therewith  and  authorized  thereby.  The  counsel  for  the 
defendant  insists  that  the  action  cannot  be  sustained,  for  the 
reason  that  the  tax  was  voluntarily  paid  by  the  plaintiff. 
This  position  might  be  answered  by  the  allegations  of  the 
complaint,  which  distinctly  states  that  it  was  not  so  paid,  but 
that  payment  was  by  compulsion  of  the  officers  charged  with 
the  collection  of  the  tax ;  but  it  might  be  well  to  give  a 
fiirther  examination  to  this  point.  From  the  complaint  it 
appears  that  the  tax  was  paid  before  the  reversal  of  the 
assessment.  While  that  remained  in  force,  the  tax  founded 
thereon  had  the  force  of  a  judgment  requiring  the  plaintiff 
to  pay  the  tax  as  required  by  the  statute.  The  plaintiff  was 
legally  bound  so  to  pay,  and  had  no  lawful  mode  of  resisting 
such  payment.  In  such  a  case  the  only  resistance  to  the 
requirement  of  the  officer  charged  with  the  collection  for  pay- 
ment, if  that  could  have  been  made,  would  only  subject  the 
plaintiff  to  further  expense,  and  would  have  been  entii'ely 
abortive.  Under  such  circumstances,  the  plaintiff  had  the 
right  to  pay  without  affecting  their  right  to  recover  back  the 
money  should  the  tax  thereafter  be  determined  illegal  by  a 
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reversal  of  the  assessment  on  which  it  was  founded.  The  pay- 
ment was  not  voluntarily  made,  but  coerced  by  the  law  which 
obliged  the  plaintiff  to  make  it. 

It  is  further  insisted  that  the  defendant  is  not  liable  to 
refund  the  money,  for  the  reason  that  it  was  levied  and 
collected  by  public  officers  not  appointed  by  the  defendant, 
and  over  whom  the  defendant  had  no  control  pursuant 
to  the  statutes  of  the  State.  The  answer  to  this  posi- 
tion is,  that  it  conclusively  appears  that  it  was  not  so  col- 
lected ;  that  there  was  no  valid  statute  of  the  State  authorizing 
the  assessment  and  collection  of  a  tax  under  State  authority 
upon  the  property  in  question,  and  that  all  statutes  of  the 
State  purporting  to  give  such  authority  were  void,  being  in 
controversion  of  the  laws  and  Constitution  of  the  United 
States.  It  is  further  insisted  that  the  officers  by  whom  the 
assessment  was  made  and  the  tax  imposed  and  collected 
not  being  the  appointees  or  agents  of  the  defendant,  it 
is  not  responsible  for  their  acts.  This  is  true  so  far 
as  their  misfeasance  is  concerned.  But  this  action  is  not 
to  recover  of  the  defendant  damages  for  any  such  mi*- 
feasance^  but  to  recover  money  in  the  hands  of  defend- 
ant which  does  not  belong  to  it  but  to  the  plaintiff, 
which  was  paid  by  the  plaintiff  upon  an  erroneous  judgment 
that  the  plaintiff  was  required  to  pay  it  to  officers  whose  duty 
it  was  to  pay  it  to  defendant.  The  money  was  received  by 
defendant  through  machinery  created  by  law  to  collect  money 
for  it,  and  so  far  as  the  right  to  the  money  is  concerned,  it  is 
wholly  immaterial  whether  this  machinery  was  created  and 
controlled  by  the  defendant  or  by  State  authority  for  its 
benefit.  In  either  case,  the  right  of  the  defendant  to  the 
money  received  by  means  thereof,  would  be  perfect,  provided 
there  was  no  illegality  intervening,  but  no  title  would  be 
acquired,  where,  as  in  the  present  case,  the  proceedings  of  the 
officers  in  making  the  assessment  have  been  reversed.  The 
counsel  for  the  respondent  cites  LoriUard  v.  The  Tovm  of 
Monroe  (1  Kernan,  892)  as  an  authority  showing  that  the 
defendant  is  not  liable  in  the  present  case.    In  that  case  the 
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plaintiff  was  the  owner  of  a  tract  of  non-resident  land  situated 
partly  in  the  town  of  Monroe  and  partly  in  an  adjoining 
town,  and  the  assessors  of  the  former  had  assessed  the  entire 
tract  in  their  town  upon  which  a  tax  was  imposed  and  paid 
by  the  plaintiff  to  its  collector.  The  action  was  brought  by 
the  plaintiff  to  recover  from  the  town  the  amount  <rf  the  tax 
based  upon  the  assessment  of  the  land  not  situate  within  it. 
It  may  be  remarked  that  the  assessors  had  no  jurisdiction  of 
the  land  last  referred  to  for  the  purpose  of  taxation,  and  con- 
sequently that  the  assessment  thereof  by  them  was  void. 
The  court  held  that  the  action  would  not  lie.  It  will  be  seen 
from  the  opinion  of  DeNio^  J.,  that  it  was  considered  by  the 
court  aa  an  action  to  recover  damages  for  the  misconduct  of 
the  officers  in  making  the  assessment,  and  the  learned  judge 
after  showing  that  they  were  not  the  agents  or  servants  of 
the  town,  concludes  that  the  town  is  not  liable  for  their  mis- 
conduct. There  is  no  doubt  of  the  soundness  of  this  posi- 
tion. Had  the  collector  in  the  present  case  embezzled  the 
laoney  instead  of  paying  it  to  the  chamberlain,  the  oaise  cited 
would  be  precisely  in  point  against  the  maintenance  of  this 
action.  The  opinion  proceeds  to  state  that  it  was  not  alleged 
in  the  complaint  or  shown  upon  the  trial  that  any  part  of  the 
money  was  paid  to  the  town.  In  this  case  it  was  alleged  and 
must  be  assumed  to  be  true,  that  the  money  was  paid  to  the 
defendant.  Preston  v.  The  City  of  Boston  (12  Pick.,  7)  is 
cited  by  the  judge  with  approval,  and  distinguished  from  the 
case  under  consideration.  The  only  distinction  between  the 
case  cited  and  the  one  now  under  consideration  is,  that  in  the 
former  the  officers  were  appointed  by  the  corporation,  while 
in  the  latter  they  were  not ;  but  we  have  already  seen  that 
this  makes  no  difference  as  to  the  title  to  the  money.  In  SiU 
V.  Tfve  Supermsora  qfZimngston  (2  Kernan,  52),  it  was  held, 
by  a  majority  of  the  court,  that  the  tax  was  l^al  and  the  case 
was  decided  upon  tiiat  ground ;  but  the  minority  not  assent- 
ing to  the  proposition,  but  holding  that  the  tax  sought  to  be 
recovered  was  illegal,  were  of  opinion  that  an  action  could 
be  maintained  for  its  recovery  against  the  county  to  whose 


J 
J 


1870.]    Bank  of  the  Commonwealth  v.  The  Mayor.       191 

Opinion  of  the  Court,  per  Groyeb,  J. 

treasurer  it  had  been  paid.  In  Chapman  v.  The  City  of 
Brooklyn  (40  N.  Y.,  372),  it  was  held  that  an  action  would 
lie  for  the  recovery  of  money  paid  to  the  corporation  upon 
the  purchase  of  real  estate  sold  by  it  for  the  collection  of  an 
assessment  made  to  defray  the  expense  of  a  street  improve- 
ment when  the  assessment  was  illegal,  and  for  this  reason  no 
title  was  acquired  to  the  purchaser.  While  this  case  is  not 
in  its  facts  analogous  to  the  present,  yet  the  judgment  is  a 
direct  authority  for  the  proposition  that  an  action  will  lie 
against  a  municipal  corporation  for  the  recovery  of  money  in 
its  hand  to  which  it  has  no  right,  but  whicli  in  fact  belongs 
to  another.  The  cases  sustaining  this  proposition  are  cited 
and  commented  upon  in  the  opinion,  and  it  would  be  super- 
fluous again  to  go  over  the  same  ground.  It  is  also  insisted 
that  although  it  does  not  appear  from  the  complaint  that  the 
money  has  been  applied  by  the  defendant  as  required  by  law, 
yet  the  presumption  is  that  it  has  been  so  applied.  In  this 
the  counsel  is  correct.  Yet  I  do  not  perceive  how  this  can 
affect  the  liability  of  the  defendant  to  refund  it  to  the  plain- 
tiff. It  only  shows  that  the  defendant  has  used  the  plaintiff's 
money,  to  which  it  had  no  right  for  its  own  purposes.  It 
follows  that  the  action  can  be  maintained  against  the  defend- 
ant for  the  recovery  of  that  part  of  the  tax  paid  to  its  treas- 
urer and  against  the  county  for  the  portion  paid  to  its  treas- 
urer for  its  use.  Whether  it  can  for  the  part  paid  to  the  county 
treasurer  imposed  for  the  use  of  the  State,  upon  the  ground 
tliat  when  so  imposed  the  county  became  liable  to  the  State 
for  the  payment  of  the  amount,  and  that  the  money  when 
paid  by  the  county  treasurer  to  the  State  was  paid  in  dis- 
charge of  this  liability,  is  a  question  not  necessary  or  proper 
now  to  decide,  as  the  county  has  had  no  opportunity  of  being 
heard  upon  that  question. 

The  judgment  appealed  from  must  be  reversed,  and  a  new 
trial  ordered,  costs  to  abide  event. 

All  the  judges  concurring  in  reversal. 

Judgment  reversed  and  new  trial  ordered. 
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Albert  B.  Gibbs,  Appellant,  v.  John  W.  Bates  and  Stephen 

Howard,  Respondents. 

A  and  B  being  copartners,  A  upon  his  individual  credit  obtains  a  loan  from 
C  of  $1,200,  which  is  used  in  the  partnership  busmess,  but  is  credited  to 
A  personally  on  the  partnership  books,  and  so  remains  with  A's  know- 
ledge and  without  any  dissent  on  his  part  for  five  years ;  at  the  end  of 
that  time,  A  and  B  enter  into  an  agreement  for  the  settlement  of  the 
partnership  affairs,  by  which  B,  among  other  things,  agrees  in  one  year 
to  satisfy  and  discharge  all  the  liabilities  of  the  firm. — Bdd^  that  the  loan 
of  $1,200  was  personal  to  A,  and  that  B  was  not  obliged  under  his  agree- 
ment to  pay  the  amount  to  C,  A^s  claims  against  the  firm  haying  been 
expressly  excepted  from  it 

^Submitted  December  7th,  and  decided  December  18th,  1870.) 

Appeal  from  the  judgment  of  the  General  Term,  in  the 
third  judicial  district,  affirming  a  judgment  entered  on  the 
report  of  E.  Cowen,  referee. 

Bates,  Gibbs  and  Kimball  in  the  years  1856  and  1857  were 
partners  in  the  commission  and  produce  business  at  Troy,  N. 
T.,  in  connection  with  the  firm  of  Livermore  &  Griffin,  of 
the  city  of  New  York. 

In  June,  1857,  Gibbs  went  to  Chicago  to  trade  for  the 
firm  in  live  stock,  and  while  there,  he  borrowed  of  one  Clark 
Perry  $1,200,  which  was  used  in  the  partnersliip  business, 
and  of  which  his  copartners  were  immediately  advised,  and 
he  (Gibbs)  received  a  personal  credit  on  the  partnership  books 
for  that  amount.  Gibbs  subsequently  knew  of  such  credit 
having  been  given  him,  and  allowed  it  to  remain  unchanged 
on  thfe  books. 

On  the  25th  of  August,  1862,  an  agreement  was  entered 
into  for  the  settlement  of  the  partnership  affairs,  by  which 
Bates,  among  other  things,  agreed  within  one  year  from  its 
date  to  satisfy  and  discharge  by  compromise  or  otherwise  all 
of  the  liabilities  of  each  of  the  two  fiims  before  mentioned, 
and  in  consideration  of  Bates  so  doing,  Gibbs  agreed  to 
deliver  and  surrender  to  Bates  a  draft  for  $500,  which  had 
been  drawn  on  him  by  the  defendant  (Howard)  and  which 
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Bates  had  accepted,  and  which  draft  was  then  held  by  said 
Gibbs. 

Bates  settled  all  the  liabilities  of  the  two  firms,  but  did  not 
pay  the  $1,200  loan  before  mentioned,  claiming  that  it  was 
not  included  in  the  agreement. 

This  suit  was  brought  upon  the  said  draft  for  $500,  the 
defendant  relying  upon  the  agreement  and  alleging  pejjform- 
ance  of  it,  and  the  plaintiff  asserting  non-fulfillment  by  Bates, 
and  claiming  that  the  claim  of  Perry  for  the  $1,200  was  a 
firm  debt. 

This  action  was  referred  to  E.  Cowen,  referee,  and  on  the 
coming  in  of  the  referee's  report,  judgment  was  entered  dis- 
missing the  complaint  with  costs ;  from  which  judgment  an 
appeal  was  taken  to  the  General  Term,  where  judgment  of 
affirmance  was  rendered,  from  which  last  mentioned  judg- 
ment an  appeal  was  taken  to  this  court. 

W.  A.  Bedch^  for  the  appellant. 

John  B.  OalCj  for  the  respondent 

Kapallo,  J.  The  only  question  in  this  case  is,  whether 
the  agreement  of  Bates,  dated  August  25th,  1862,  to  discharge 
the  liabilities  of  the  firm  of  Bates,  Griffin  &  Co.  bound  him 
to  pay  the  $1,200,  which  Gibbs  had  borrowed  from  Clark 
Perry  in  Chicago,  in  July,  1857. 

The  referee  has  found  that  this  money  was  obtained  from 
Perry  by  Gibbs.  That  Perry  intended  to  deal,  and  sup- 
posed he  was  dealing  with  Gibbs  individually,  and  not  with 
the  firm,  and  never  made  any  claim  against  the  firm.  That 
the  money  was  in  fact  obtained  by  Gibbs  for  the  benefit  of 
the  firm,  and  was  employed  in  their  business.  That  it  was 
included  in  a  cash  payment  of  $1,518.02  made  by  Gibbs  at 
Chicago  for  account  of  the  firm,  but  that  immediately  after 
the  payment,  Gibbs  rendered  to  the  firm  a  statement,  from 
which  it  appeared  that  the  payment  had  been  paid  by  him, 
and  it  did  not  appear  that  he  had  borrowed  the  money,  and  he 
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was  thereupon  credited  on  the  firm  books  with  the  whole 
amount  of  $1,518.02.  That  he  knew  of  this  credit,  and  it 
remained  on  the  books  from  1857,  and  stood  there  in  1862, 
when  the  agreement  in  question  was  made.  That  no  credit 
had  been  given  on  the  books  to  Perry,  and  that  Gibbs, 
though  he  knew  that  he  was  personally  credited  with  the 
mon^,  never  made  any  objection  to  the  credit  or  requested 
any  correction  of  it. 

This  money  having  been  loaned  to  Gibbs  on  his  individual 
responsibility  and  applied  to  the  use  of  the  firm,  he  was 
clearly  entitled  to  the  credit  which  was  given  to  him  on  the 
books.  On  a  settlement  of  the  partnership  accounts  of  the 
firm,  it  would  have  constituted  an  indisputable  claim  in  his 
favor  against  the  firm. 

By  the  terms  of  the  agreement  of  July  25th,  1862,  all 
claims  of  Gibbs  against  the  firm  were  expressly  excepted 
from  the  undertaking  of  Bates  to  discharge  the  liabilities  of 
the  firm.  When  that  agreement  was  made,  this  indebted- 
ness had  for  years  been  treated  on  the  partnership  books, 
with  the  knowledge  of  Gibbs,  as  a  debt  due  to  him,  and  not 
to  Perry. 

It  is  fairly  to  be  presumed  that  the  agreement  of  July, 
1862,  was  made  with  reference  to  this  state  of  facts.  That 
this  indebtedness  was  understood  as  being  embraced  in  the 
exception ;  that  the  amount  to  be  paid  by  Gibbs  to  Bates 
was  fixed  with  reference  to  the  state  of  Gibbs'  account  with 
the  firm,  and  that,  if  $1,200  of  Gibbs'  credits  had  stood  on 
the  books  to  the  credit  of  Perry,  instead  of  Gibbs,  a  corres- 
ponding increase  would  have  been  required  in  the  amount 
stipulated  by  the  agreement  as  payable  by  Gibbs  to  Bates  for 
his  undertaking  to  discharge  the  firm  debts.  There  was  no 
error,  therefore,  in  the  conclusion  of  the  referee,  that  the  debt 
to  P^rry  was  not  a  liability  of  the  firm  within  the  meaning 
of  the  contract  of  August  25th,  1862. 

Any  presumption  which  might  arise  from  the  facts  stated 
in  the  additional  finding  as  to  the  memorandum  furnished  by 
^Gibbs  to  KimbaD,  in  August,  1857,  is  rebutted  by  the  finding 
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that  Gibbs  never  objected  to  the  credit  being  given  to  him  or 
requested  its  correction. 

The  judgment  should  be  affirmed  with  costs. 

All  the  judges  concurring,  judgment  affirmed. 


Jahes  W.  Bbowne  and  BsmaET  Bsowne,  Eespondents,  v. 
James  B.  Vbedenbubgh,  Administrator  of  William  R. 
Bbikokebhoff,  deceased,  Appellant. 

When  a  lender  stipulates  for  a  contingent  benefit  beyond  the  legal  rate  of 
interest  and  has  the  right  in  any  event  to  demand  the  repayment  of  the 
principal  smn  with  the  legal  interest  thereon,  the  contract  is  in  violation 
of  the  statute  prohibiting  usury,  and  is  void. 

A  fisict  found  by  the  court  below  upon  conflicting  evidence  is  not  reviewable 
here. 

In  an  action  brought  to  have  securities  given  to  secure  a  usurious  loan 
declared  void,  the  offer  of  the  plaintifife  in  their  complaint  to  pay  the 
principal  sum  with  lawM  interest,  must  be  accepted  by  the  defendant,  if  at 
all,  before  judgment,  and  cannot  be  enforced  by  motion  on  the  part  of 
defendant,  or  after  Judgment  has  been  entered  agamst  him  in  the  action. 

Quere.  Whether  even  upon  the  offer,  the  court  could  have  required  com- 
pliance with  it  Allen,  J. 

(Argued  December  18, 1870;  decided  December  20, 1870.) 

Appeal  from  the  New  York  Superior  Court. 

This  action  was  brought  to  obtain  a  reconveyance  of  a 
house  and  lot  and  a  reassignment  of  certain  letters  patent, 
which  had  been  conveyed  to  the  defendant's  intestate  under 
an  agreement  by  which  said  intestate  loaned  to  the  plaintiff 
the  sum  of  $1,000,  which  the  plaintiff  was  to  repay  with 
lawful  interest,  and  in  consideration  of  which  loan  the  said 
intestate  was  also  to  have  a  certain  interest  in  the  profits  of  a 
business  to  be  carried  on  by  the  plaintiff.  There  was  also  an 
agreement  On  the  part  of  the  defendant  that  he  wotdd  protect 
the  said  house  and  lot  during  a  period  of  five  years  from  any 
proceedings  which  might  be  taken  in  the  foreclosure  of  a 
mortgage  thereon.    The  plaintiff  at  any  time  was  entitled  to 
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have  a  i^econveyance  of  said  house  and  lot  upon  payment  on 
account  of  the  contract  of  the  sum  of  $500  and  the  equivalent 
of  interest  on  that  sum. 

The  plaintiffs  in  their  complaint  offered  to  pay  the  $1,000 
with  the  lawful  interest  thereon. 

The  court  below  gave  judgment  directing  a  reconveyance 
of  said  house  and  lot  and  a  reassignment  to  the  plaintiff  of 
the  letters  patent.  After  the  judgment  was  rendered,  the 
defendant  moved  for  an  order  requiring  plaintiff  to  cany  out 
the  offer  contained  in  the  complaint,  to  pay  the  $1,000  with 
interest,  which  motion  was  denied,  and  from  such  judgment 
and  order  of  denial  an  appeal  was  taken  to  the  General  Term 
of  tlie  Superior  Court  of  the  city  of  New  York,  where  such 
judgment  and  order  were  aflSrmed,  and  from  ench  judgment 
of  affirmance  an  appeal  was  taken  to  this  court. 

George  G.  Barrett^  for  the  appellant,  cited  Quirk  v.  Grant 
(10  N.  Y.,  Leg.  Obs.,  344) ;  HaU  v.  Daggett  (6  Cow.,  653) ; 
38  N.  Y.,  281 ;  2  Keyes,  41 ;  29  K.  Y.,  337 ;  2  Swanston, 
142 ;  id.,  164 ;  7  Han.,  368  ;  2  De  Gex,  F.  &  J.,  206 ;  2  De 
Gex,  &  Sm.,  428  ;  7  Hill,  391 ;  1  Paige,  344;  36  N.  Y.,  144; 
id.,  319 ;  37  N.  Y.,  218 ;  id.,  444. 

Sidney  8.  Harris^  for  the  respondent,  cited  7  Paige,  557 ; 
3  B.  &  C,  273 ;  35  Barb.,  44-47;  4  Edw.,  Ch.  279 ;  7  Cow., 
290 
585 
103 
397 


1  Johns.,  Ch.  517 ;  5  id.,  122 ;  31  Barb.,  364 ;  36  Barb., 
9  Cow.,  647;  4  Denio,  104;  36  Barb.,  649;  21  Wend., 
3  Bos.  &  Pull.,  154 ;  35  Barb.,  9^98 ;  1  Car.  &  P., 

2  Starkie,  237. 


Allen,  J.  The  agreement  in  pureuance  of  which  the 
original  defendant,  now  deceased,  loaned  to  the  firm  (plaintiffs) 
$1,000,  receiving  as  security  for  its  repayment  a-conveyance 
of  the  house  and  lot  on  Bedford  avenue,  Brooklyn,  and  an 
assignment  of  certain  letters  patent,  was,  within  well  settled 
principles,  usurious. 
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The  defendant  stipulated  for  the  payment  of  interest  upon 
the  sum  loaned  at  the  legal  rates,  and  for  a  contingent  profit 
and  advantage  in  excess  of  the  sum  allowed  by  law  to  be 
received  or  taken.  The  borrower  agreed  that  the  lender 
should  receive  quarterly  one-fourth  of  the  profits  of  the  busi- 
ness of  making  and  vending  weather  strips  under  the  patent 
assigned  and  at  the  expiration  of  five  years  he  should  receive 
the  principal  sum  loaned,  and  such  sum  in  addition  as  with 
the  one-fourth  of  the  profits  of  the  business  would  be  equal  to 
the  interest,  at  the  rate  of  seven  per  cent  per  annum ;  and  if 
the  share  of  the  profits  accorded  to  him  should  more  than 
equal  the  legal  interest  on  the  money  loaned,  no  interest  in 
addition  to  the  profits  should  be  payable. 

The  right  of  the  lender  to  the  return  of  his  principal  with 
interest  at  seven  per  cent,  was  absolute,  as  was  his  option  to 
take  the  one-fourth  of  the  profits  of  the  business  in  lieu  of 
interest,  if  that  should  be  more  beneficial.  Neither  the  prin- 
cipal or  the  interest  were  at  the  hazard  of  the  business.  It 
was  only  the  excess  of  interest  beyond  the  seven  per  cent 
allowed  by  law  that  was  subject  to  any  contingency,  and  when 
a  lender  stipulates  for  a  contingent  benefit  beyond  the  legal 
rate  of  interest,  and  has  the  right  to  demand  the  repayment 
of  the  principal  sum  with,  the  legal  interest  thereon,  in  any 
event,  the  contract  is  in  violation  of  the  statute  prohibiting 
usury,  and  void.  (Comyn  on  Usury,  117;  Cleveland  v. 
ZfOder,  7  Paige,  557;  Barnard  v.  Young^  17  Ves.,  44; 
WhUe  V.  WrigU,  3  B.  &  C,  273.) 

The  statute  declares  all  securities  and  conveyances  made  or 
given  npon  a  usurious  contract,  void ;  makes  the  receipt  of 
a  greater  interest  than  is  allowed  by  law,  a  misdemeanor ; 
and  relieves  the  borrower  from  paying  or  oflTering  to  pay  any 
interest  or  principal  as  a  condition  of  granting  relief,  upon 
filing  a  bill  either  for  relief  or  discovery.  By  tlie  same  sta- 
tute, the  court  is  prohibited  from  requiring  or  compelling  the 
payment  or  deposit  of  the  principal  simi  or  interest,  or  any 
portion  thereof,  as  a  condition  of  granting  relief.  (Laws  of 
1837,  ch.  480.) 
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The  securities  for  this  usurious  loau  were  void,  and  the 
plaintifiB  were  entitled  to  a  reconveyance  of  the  property. 
(Story  Eq.  Jur.,  §§  699,  700 ;  Fanning  v.  Dunham,  5  J.  C, 
E.,  122 ;  Cole  v.  Sage,  10  Paige,  688 ;  Laws  of  1837,  ch. 
430,  §  5.) 

The  contingent  advantage  secured  to  the  defendant's  intes- 
tate was  not  conditional.  It  was  not  optional  with  the  plain- 
tiffs by  the  repayment  of  the  money  or  upon  the  happening 
of  any  event  to  deprive  the  intestate  of  a  participation  in  tiie 
profits  of  die  business,  in  addition  to  the  lawful  interest  upon 
the  money  loaned,  if  the  one-fourth  should  exceed  such  inte- 
rest. If  it  be  conceded  that  the  one-half  of  the  money  loaned 
might  have  been  repaid  with  interest  at  seven  per  cent,  and 
a  reconveyance  of  the  house  and  lot  demanded,  which  is 
doubtful  under  the  peculiar  phraseology  of  the  agreement, 
the  words  "the  equivalent  of  interest"  being  used  instead  of 
"with  interest,"  the  agreement  is  left  intact  as  to  the  remain- 
ing $600,  the  intestate,  retaining  in  virtue  of  that  part  of  the 
loan  his  right  to  the  one-fourth  of  the  profits,  would  lose  noth- 
ing, but  rather  gain  by  being  repaid  the  one-half  of  the  prin- 
cipal with  l^al  interest  thereon.  He  would  secure  at  his 
option  the  entire  one-fourth  of  the  profits  for  the  interest  upon 
the  one-half  of  the  original  loan.  The  transaction  was  single 
and  the  debt,  one  debt,  contracted  at  the  same  time,  and  no 
part  of  it  was  valid  in  its  inception,  and  separable  from  the 
rest. 

In  the  cases  cited  by  the  counsel  for  the  defendant,  it  was 
in  the  power  of  the  borrower  to  relieve  himself  entirely  from 
every  part  of  the  usurious  interest.  {Spain  v.  HamiUony  1 
Wall,  604 ;  Sumner  v.  The  People,  29  N.  Y.,  887.) 

There  is  no  connection  between  the  provisional  arrange- 
ment for  the  advance  of  money  to  pay  off  encumbrances  upon 
the  house  and  lot  conveyed  and  the  loan  of  $1,000.  The 
advance  was  only  to  be  made  if  required,  and  might  not 
become  necessary,  and  the  intestate  stipulated  for  interest 
upon  any  advances  that  might  be  made.  The  law  permits 
no  further  or  greater  consideration  for  the  loan  and  advance 
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of  money.  It  does  not  appear  that  any  other  or  different  ser- 
vice was  contemplated. 

The  negotiations  for  the  loan  were  merged  in  the  written 
agreement,  and  evidence  in  relation  to  them  was  properly 
excluded.  They  could  not  be  received  to  explain,  vary  or 
contradict  the  written  instrument. 

The  usurious  compensation  being  reserved  by  the  plaintiff, 
by  the  unequivocal  terms  of  the  contract,  the  parties  could 
not  be  relieved  from  the  legal  consequences  of  the  agreement 
by  anything  that  transpired  during  the  negotiations. 

The  court  below,  upon  conflicting  evidence,  has  found 
against  the  defendant  upon  the  new  contract  set  up  in  the 
answer,  by  way  of  defence,  and  the  decision  in  that  respect,  is 
not  reviewable  here. 

The  defendant  should  have  claimed  the  benefit  of  the  offer 
of  the  plaintiff  to  repay  the  principal  and  legal  interest  at  the 
trial,  if  he  desired  to  avail  himself  of  it,  and  asked  the  court 
to  make  a  compliance  with  that  offer,  a  condition  of  the 
relief  granted.  It  appeared  upon  the  record,  and  was  before 
the  court  as  a  part  of  the  case,  and  would  have  made  a  proper 
part  of  the  judgment,if  it  could  have  been  enforced  at  all. 
Not  having  claimed  the  benefit  of  the  offer  on  the  trial,  it  was 
waived,  and  could  not  be  claimed  by  motion  after  judgment. 
The  rights  of  the  parties  upon  the  matters  appearing  upon 
the  record  were  settled  by  the  judgment. 

It  is  very  questionable,  whether  even  upon  the  offer,  the 
court  could,  under  the  statute,  have  required  compliance  with 
it,  and  enforced  its  compliance. 

In  WiUiarm  v.  Fitzhugh  (37  N.  T.,  444),  several  of  the 
debts  secured  were  valid  in  their  inception,  while  others  were 
tainted  with  usury,  and  all  were  included  in  the  same  secu- 
rity. The  court  held  that  the  party  coming  into  court,  asking 
a  surrender  of  the  security,  must  do  equity  in  respect  to  the 
debts  valid  in  law,  the  statute  only  having  prohibited  a  pay- 
ment on  account  of  the  usurious  debt  as  a  condition  of  relief. 

The  defendant  could,  perhaps,  have  consented  by  offer 
imder  the  Code,  to  the  judgment  demanded,  and  thus  availed 
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himself  of  the  offer  in  the  complaint.  But  he  did  not,  and 
disclaimed  all  benefits  from  it,  took  his  chances  npon  a  trial, 
and  he  certainly  cannot  now  fall  back  upon  a  claim  so  clearly 
and  persistently  abandoned.  The  cases  relied  upon  by  the 
couDsel,  as  authorizing  a  compulsory  performauce  of  a  gratu- 
itous offer,  are  not  parallel  to  this. 

The  agreement  here  was  illegal,  and  under  no  circumstan- 
ces could  the  money  have  been  recovered  by  the  defendant. 

In  some  of  the  cases,  the  agreement  was  void,  and  was  can- 
celed by  the  court,  but  the  consideration  money  was  recovera- 
ble at  law,  and  the  chancellor  upon  an  offer  in  the  complaint, 
made  the  payment  of  it  a  condition  of  the  relief.  {Davis  v. 
Duke  of  Marlhorough^  2  Swanston  E.,  142.)  And  in  all 
there  were  some  elements  of  equity  which  can  hardly  be 
predicated  of  an  agreement  void  for  usury. 

But,  without  further  considering  the  question,  for  the  rea- 
son that  it  is  not  presented  by  the  case,  I  am  of  opinion 
that  no  error  was  committed  by  the  court  below,  and  that  tlie 
judgment  should  be  affirmed  with  costs. 

All  the  judges  concurring  in  affirmance,  judgment  affirmed. 


Charles  Starbirb,  Bespondent,  v.  Samuel  H.  Barrons  and 
y^i  '^  others.  Appellants. 

When  the  plaintiff  is  to  transport  a  cargo  to  be  delivered  to  him  by  the 
defendant  fix>m  Rochester  to  New  York,  by  way  of  the  canal,  and  the 
plaintiff's  boat,  being  frozen  up  in  the  canal  on  its  passage,  is  ii\jured 
by  measures  taken  by  the  defendant  to  preserve  the  cai^o. — HM^  in  the 
action  brought  by  the  plaintiff  against  defendant  for  the  injuries  so 
done  to  his  vessel,  that  evidence  of  a  counter  claim,  existing  in  favor  of 
defendant  against  plaintiff,  for  damages  occasioned  to  the  cargo,  by 
the  aUeged  improper  delay  of  the  plahitiff  in  prosecuting  his  voyage,  was 
admissible,  and  that  its  rejection  was  error,  there  being  conflicting  evi- 
dence as  to  whether  there  had  been  such  improper  delay. 

When  evidence  has  been  improperly  rejected  and  the  Judgment  is  sought 
to  be  sustained  on  the  ground  that  the  fhcts  established  by  the  verdict, 
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show  that  the  evidence,  if  admitted,  would  not  have  changed  the  result, 
it  must  appear  that  such  is  necessarily  the  effect  of  the  verdict ;  not  that 
the  Jury  m^hi,  but  that  thej  must  have  found  as  clahned. 

(Argued  November  25th,  and  decided  November  20th,  1870.) 

Appeal  from  a  jadgment  of  the  Gteneral  Term  of  the 
Supi*eme  Com^,  in  the  seventh  judicial  district,  affirming  a 
judgment  entered  at  the  Monroe  County  Circuit  This  case 
was  previously  befoi'e  this  court,  but  upon  a  different  ques- 
tion.   (38N.  Y.,  230.) 

The  facts  in  the  case  sufficiently  appear  in  the  opinion  of 
the  court. 

George  F.  Danforth^  for  the  appellant,  insisted,  that  the 
evidence  rejected  was  material.  {McIrUyre  v.  Clapp^  81  N. 
T.,  569 ;  Kent  v.  JBvdeon  R.  B.  R.  Co.,  22  Barb.,  278 ; 
Boston  Silk  and  Woolen  MiUs  v.  EuU,  37  How.,  299; 
Weeks  V.  PryoTy  27  Barb.,  81.)  As  to  the  measure  of  dam- 
ages. Finch  V.  Brown  (13  "Wend.,  603) ;  Paige  v.  Hazard 
(5  Hill,  603) ;  Decker  v.  Myere  (31  How.,  372) ;  Armstrong 
V.  Smith  (44  Barb.,  120) ;  Van  Deusen  v.  Toung  (29  N.  T., 
9). 

Oeorge  TruesddU  amd  H.  R.  Selden,  for  the  respondent, 
cited  Clendcmiel  v.  Tuckerman  (17  Barb.,  184) ;  Cross  v. 
Beard  (26  N.  Y.,  86) ;  Abbot  on  Shipping,  814 ;  Bom  v. 
Bensusan  (9  C.  &  P. ;  88  C.  L.,  709) ;  Kell  v.  Andersm  (10 
M.  &  "W.,  498) ;  Sedgwick  on  Damages,  3  ed.,  359,  note  2 ; 
1  Starkie,  2  E.  C.  L.,  477 ;  MilAxer  v.  Tucker  (1  C.  &  P., 
15) ;  Cash  v.  Oiles  (3  id.) ;  14  E.  C.  L.,  407 ;  Grening  v. 
MendhaJmi  (1  Starkie,  257) ;  Reedx.  RandaU  (29  N.  Y.,  358, 
862-3);  Leavenworth  v.  Packer  (52  Barb.,  182);  Gates  x. 
Preston  (41  N.  Y.,  113), 

Eapallo,  J.    The  plaintiff  was,  in  November,  1858,  the 
owner  and    navigator  of   a  canal    boat  running  between 
Eochester  and  New  York,  via  tlie  Erie  canal. 
Hand— Vol.  IV.        26 
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On  the  10th  of  NoTember,  1858,  while  his  boat  was  lying 
at  Rochester,  he  entered  into  a  contract  with  the  defendants, 
to  receive  on  his  boat  about  6,000  bushels  of  potatoes  and 
transport  them  to  the  city  of  New  York  for  the  defendants, 
before  the  close  of  navigation.  The  plaintiff  claims  that  he 
entered  into  this  contract  under  an  express  stipulation  on  the 
part  of  the  defendants,  that  they  would  load  his  boat  within 
three  days ;  that  in  violation  of  this  stipulation,  they  con- 
sumed eight  days  in  the  loading,  and  that  by  reason  of  this 
delay  the  plaintiff's  boat  was  unable  to  get  farther  than 
Schenectady,  where  she  was  stopped  by  the  ice,  and  obliged 
to  remain  until  the  following  spring. 

The  plaintiff  further  alleges  that  after  arriving  at  Schenec- 
tady, he,  at  the  request  of  the  defendants,  permitted  them  to 
take  charge  of  the  boat  and  to  put  a  covering  on  her  to  pro- 
tect  the  potatpes  from  frost,  the  defendants  agreeing  to  com- 
pensate him  for  any  injury  they  might  do  to  the  boat. 

That  they  did  injure  her  permanently  while  under  theii 
charge.  Also,  that  after  the  arrival  of  the  boat  at  New  York 
the  defendants  detained  her  there  an  unreasonable  length  of 
time  in  unloading,  and  for  all  these  matters  the  plaintiff 
claims  $1,200  damages. 

The  defendants  controvert  these  allegations,  and  allege  thai 
the  delay  in  getting  the  boat  through  to  New  York  was 
owing  to  the  default  of  the  plaintiff,  and  they  seek  to  recover, 
by  way  of  counter-claim,  losses  which  they  sustained  by  the 
depreciation  of  the  potatoes,  and  by  the  freezing  of  a  portion 
of  them. 

The  evidence  was  conflicting  as  to  the  agreement  to  load 
in  three  days. 

The  plaintiff  testified  positively  to  the  agreement ;  but  one 
,of  the  defendants,  Barrens,  through  whom  the  contract  was 
made,  testified  that  there  was  nothing  said  about  the  time, 
only  he  was  to  load  as  soon  as  he  could. 

Evidence  was  given  as  to  what  was  a  reasonable  time  for 
loading. 
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There  was  also  some  evidence  on  the  part  of  the  defend- 
ants tending  to  show  that  notwithstanding  the  delay  in  lad- 
ing, the  plaintiff  could  have  passed  through  the  canal  before 
navigation  was  closed.  That  another  boat  which  started 
later  thwi  the  plaintiff  got  through  to  the  Hudson  river,  and 
that  the  plaintiff  did  not  provide  a  sufficient  number  of  horses 
to  draw  his  boat.  That,  during  a  portion  of  the  time,  the  boat 
was  drawn  by  but  one  horse,  and  that  the  plaintiff  declined 
to  avail  himself  of  the  offer  of  the  defendants  to  furnish  an 
additional  horse. 

Also,  that  three  days  before  the  plaintiff  actually  started 
from  Rochester,  and  when  he  had  about  4,300  bushels  on 
board,  the  defendants  requested  him  to  proceed,  if  he  thought 
there  was  any  danger  of  his  not  getting  through,  offering  at 
the  same  time  to  allow  him  for  a  full  load. 

The  evidence  on  all  these  points  was  conflicting. 

The  plaintiff  gave  evidence  tending  to  show  that  he  could 
not  have  got  through,  if  he  had  started  later  than  Saturday, 
the  13th  November.  That  by  reason  of  defendant's  delay  he 
did  not  get  off  till  Thursday,  18  th  of  November.  That  the 
defendant,  Barrons,  went  with  him  all  the  way,  and  said  that 
the  plaintiff  had  done  all  that  he  could,  and  that  no  blame 
could  be  attached  to  him.  The  defendant,  Barrons,  although 
a  witness  on  the  trial,  did  not  deny  that  he  had  made  this 
statement. 

The  plaintiff  further  proved  that  on  his  arrival  at  New 
York  the  defendants  gave  him  a  receipt  for  the  cargo  and 

paid  the  freight. 

TTpon  the  trial,  evidence  was  offered  by  the  defendants 
to  sustain  their  counter-claim.  The  court  rejected  the  evi- 
dence, and  ruled  that  the  defendants  could  not  recover  any 
damages  on  account  of  the  potatoes  being  frozen,  or  on 
account  of  the  difference  in  price  in  the  spring  and  fall. 

The  counsel  for  the  defendants  requested  the  court  to 
charge,  that,  if  the  jury  found  that  the  plaintiff  was  not 
entitled  to  recover,  and  that  the  400  or  500  bushels  of  pota- 
toes were  lost  to  the  defendants  through  the  negligence  of  the 


204  Starbird  v.  Barrons.  [Nov., 

Opinion  of  the  Court,  per  Rafallo,  J. 

plaintiff,  the  defendants  were  entitled  to  recover  sncb  loss  by 
way  of  recoupment  or  counter-claim.  Tliis  request  was 
refused.  Exceptions  to  these  decisions  were  duly  taken  by 
the  defendants. 

The  principal  question  presented  by  this  appeal  is,  whether 
the  judge  erred  at  the  trial  in  his  rulings  respecting  the 
defendants'  counter-claim,  and  in  excluding  the  proof  offered 
as  to  the  damages  claimed  thereunder. 

For  the  reasons  stated  in  the  opinion  of  the  court  at 
General  Term,  we  concur  with  it  in  holding  that  there  was 
sufficient  evidence  in  support  of  the  counter-claim,  to  require 
its  submission  to  the  jury,  and  also,  that  the  payment  of 
freight,  and  the  evidence  as  to  the  admission  of  the  defend- 
ant Barrons,  exonerating  the  plaintiff  from  blame,  were  not 
conclusive  against  the  counter-claim. 

The  defendants'  exceptions  to  these  rulings  are,  therefore, 
well  taken,  and  entitle  them  to  a  reversal  of  the  judgment, 
unless  it  clearly  appears  that  they  were  not  prejudiced  by 
the  errors. 

It  IB  claimed,  that  the  verdict  shows  that  the  rulings  com- 
plained of  were  of  no  importance,  inasmuch  as  the  effect  of 
the  verdict  is  to  find,  that  the  delay  in  the  transportation 
was  caused  by  the  default  of  the  defendants,  and  the  breach 
of  their  agreement. 

To  sustain  the  judgment  on  this  ground,  it  must  be  made 
to  appear  that  such  is  necessarily  the  effect  of  the  verdict. 
It  is  not  enough,  to  show  a  probability  that  the  jury  found  as 
claimed.  It  is  necessary  to  show,  that  they  mtist  have  so 
found.  It  is  a  general  verdict ;  and  unless  it  can  be  sustained, 
only  on  the  ground  that  the  plaintiff  was  not  in  default,  and 
that  the  delay  in  the  transportation,  was  owing  to  the  default 
of  the  defendants,  it  cannot  be  regarded  as  conclusive  up<m 
those  points. 

It  becomes  necessary,  therefore,  to  examine  the  claims 
made  by  the  plaintiff  and  involved  in  the  action.  They  are 
three: 
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let.  For  the  breach  of  the  alleged  agreement  to  load  the 
boat  in  three  days. 

2d.  For  the  injury  done  to  the  boat,  by  the  defendants, 
while  nnder  their  charge  at  Schenectady,  and 

3d.  For  Ae  unreasonable  detention  of  the  boat  in  New 
York. 

By  a  reference  to  the  complaint,  it  will  be  found  that  the 
last  two  claims  are  larger  than  the  first,  and  by  reference  to 
the  evidence  and  tha  charge,  it  appears  that  the  claim  for  the 
injury  done  to  the  boat,  is  the  principal  claim  in  the  action, 
and  that  the  damages  proved  in  that  respect  are  equal  to  the 
amount  of  the  verdict. 

This  claim  is  wholly  independent  of  the  original  contract ; 
and  if  the  testimony  on  the  part  of  fhe  plaintiff  is  to  be 
believed,  he  would  be  entitled  to  recover  it,  even  though  he 
had  violated  his  contract  to  transport.  He  might  be  liable 
to  the  defendants  for  the  breach  of  that  contract,  and  they 
liable  to  him  for  the  damages  to  the  boat.  There  is  nothing 
inconsistent  in  the  two  claims. 

Let  it  be  conceded  that  the  plaintiff,  by  his  own  default, 
got  caught  in  the  ice  at  Schenectady.  He  was  not,  for  that 
reason,  bound  to  permit  the  defendants  to  deal  with  his  boat 
as-they  did.  If  for  the  protection  of  the  cargo,  they  desired 
to  adopt  a  course  which  was  injurious  to  the  boat,  the  per- 
mission of  the  plaintiff  to  do  so,  given  at  the  request  of  the 
defendants,  was  a  good  consideration  for  their  promise  to 
compensate  him  for  such  injury  as  they  might  do.  Each 
party,  in  that  case,  might  have  a  claim  against  the  other ;  the 
plaintiff  for  the  injury  done  to  the  boat,  and  the  defendants 
for  the  delay  in  transportation. 

The  plaintiff  proved  upon  the  trial,  by  numerous  witnesses, 
that  the  effect  of  covering  the  boat  with  manure,  while  she 
was  loaded  with  potatoes  was  to  heat  her,  so  as  to  destroy 
the  paint  and  caulking,  and  to  take  the  life  out  of  the  timbers 
and  cause  them  to  rot.  Several  of  the  witnesses  characterized 
the  treatment,  as  destructive  of  the  boat.  The  boat  also  sus- 
tained other  damages.    The  damages  were  estimated  at  $800 
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to  $1,000.  The  court  in  its  charge  stated  that  the  eridenco 
was,  that  the  boat  was  damaged  to  the  extent  of  $800.  This 
was  in  1858.  This  evidence  either  alone  or  in  connection 
with  the  proof  as  to  subsequent  delay  in  New  York,  would 
be  quite  sufficient  to  sustain  the  verdict,  which  was  for  $900, 
without  resorting  to  the  claim  for  delay  in  loading  at 
Bochester,  and  the  losses  consequent  upon  that  delay.  We 
cannot  therefore  agree  with  the  conclusion  of  the  General 
Term,  that  in  view  of  the  verdict,  the  evidence  offered  was 
immaterial. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  Ae  event. 

All  the  judges  concurring  for  reversal. 

Judgment  reversed  and  new  trial  ordered. 


The  Glenvillb  Woolen  Company,  Respondent,  v.  Joseph 

Bipley,  Appellant. 

Where  the  plamtiff,  a  foreign  corporation,  brought  an  action  against  one  of 
its  stockholders  to  recover  an  installment  due  on  stock,  subscribed  for  by 
him,  and  the  only  defence  relied  on  was,  that  a  creditor  of  the  plaintiff 
had  obtained  a  Judgment  against  it ;  and  on  proceedings  supplementary 
to  the  execution  thereon,  an  order  had  been  made  restraining  the  defend* 
ant  from  paying  the  debt,  a  receiver  had  been  appointed  and  had  duly 
qualified  in  such  proceedings,  though  no  demand  was  ever  made  by 
such  receiver  upon  the  defendant  for  the  said  debt 

Meld^  that  plaintiff  was  entitled  to  recover,  and  .that  the  def<Hidant  could 
have  taken  the  order  of  the  court  directing  the  payment  by  him  of  the 
amount  of  the  debt  which  would  have  protected  him  in  such  payment 

(Argued  December  6th,  and  decided  December  13th,  1870.) 

Appeal  from  the  judgment  of  the  General  Term  of  the 
Superior  Court  of  the  city  of  New  York,  affirming  a  judg- 
ment for  the  plaintiflT  entered  upon  the  report  of  a  referee. 
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This  action  was  brought  to  recover  the  amount  of  two 
instaUments  of  capital  stock  subscribed  for  in  the  plaintiff's 
company,  a  corporation  existing  under  the  laws  of  the  State 
of  Connecticut. 

The  defence  interposed  arose  out  of  the  following  facts : 

On  the  15th  day  of  October,  1855,  the  complaint  in  this 
action  was  served,  on  the  9th  day  of  January,  1865,  the 
answer  was  put  in  and  on  the  14th  day  of  January,  1865,  the 
reply  was  served, 

Cousinery  and  Craig  commenced  an  action  against  the 
plaintiff,  and  obtained  an  attachment  against  it  as  a  foreign 
corporation;  in  which  last  mentioned  action  judgment  was 
recovered  against  the  said  corporation  on  10th  December, 
1863,  and  an  execution  thereon  returned  unsatisfied.  Sup- 
plementary proceedings  under  section  294  of  the  Code  were 
commenced  against  Joseph  Kipley  and  an  order  obtained 
from  a  justice  of  the  Supreme  Court,  requiring  Kipley  to 
submit  to  an  examination  as  to  his  indebtedness  to  the  said 
company,  and  enjoining  him  from  paying  such  indebtedness 
to  any  person  till  the  further  order  of  the  court. 

On  the  28d  December,  1864,  James  W.  Andrews  was 
appointed  receiver  of  such  debt,  and  gave  the  security 
required  by  law. 

It  was  not  alleged,  nor  did  it  appear,  that  the  receiver  had 
ever  demanded  or  taken  any  steps  to  recover  the  debt  of  the 
defendant. 

The  defendant  set  up  these  facts  in  his  answer  and  claimed 
that  by  reason  of  the  foregoing  facts,  the  debt  due  from  the 
defendant  to  the  plaintiff  in  this  action  was  vested  in  the 
receiver,  and  claimed  that  these  facts  were  a  defence  in  this 
action.  The  cause  was  referred  in  the  court  below,  and  on  the 
coming  in  of  the  referee's  report,  judgment  was  entered  for  the 
plaintiff,  from  which  an  appeal  was  taken  to  the  General  Term 
of  the  Superior  Court,  where  such  judgment  was  aflSrmed,  and 
from  such  judgment  of  affirmance  an  appeal  was  taken  to  this 
court. 
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Thomas  H.  Rodman^  for  the  appellant,  cited  Mech.  dk  F. 
Bank  v.  Daldn  (33  How.,  320) ;  SkiuTieT  v.  Stua/rt  ^39  Barb., 
206). 

John  H.  Reynolds^  for  the  respondent,  cited  Orant  v. 
Morse  (22  N".  T.,  547) ;  Russell  v.  Ruohnan  (3  E.  D.  Smith, 
419);  2  R.  S.,  366,  §§  13,  14,  15;  Code,  §  471;  Peck  v. 
Tiffany  (2  Corns.,  451) ;  Tale  v.  MaUhews  (20  How.,  430) ; 
12  Abbott,  379;  Learned  v.  Vanderhurgh  (7  How.,  279); 
Patterson  v.  Perry  (5  Bosw.,  518);  Coming  v.  Glenville 
Woolen  Compan/y  (14  Abbott,  339) ;  McKa'^  v.  Harrower 
(27  Barb.,  463) ;  Howard  v.  ToyZor  (5  Duer,  604) ;  Code,  § 
232 ;  RusseJlY. Ruckman (3  E.  D.  Smith,  122) ;  11  How.,  380. 

Per  Qxtkulul.  It  is  nndispnted  that  there  was  a  cause  of 
action  against  the  defendant,  and  that  at  the  time  of  the 
commencement  of  the  action,  the  plaintiff  was  the  owner  and 
holder  of  it,  and  that  the  judgment  which  has  been  recovered 
in  the  action  is  right  in  amount. 

The  sole  defence  relied  on  here,  is  one,  which,  if  it  exists, 
has  arisen  since  the  commencement  of  the  action.  It  is,  that 
a  creditor  of  the  plaintiff,  having  obtained  a  judgment  against 
it,  proceedings  supplementary  to  the  execution  issued  thereon 
were  had  in  pursuance  of  section  294  of  the  Code  of  Proce- 
dure, an  order  was  made  restraining  the  defendant  from  pay- 
ing the  debt,  and  that  a  receiver  was  duly  appointed  by  the 
court,  and  he  having  properly  qualified,  it  is  alleged  that  the 
debt  of  the  defendant  to  the  plaintiff  was  thereby  vested  in 
that  receiver.  It  is  not  alleged  or  found  by  the  referee  that  the 
receiver  has  ever  taken  any  steps  to  possess  himself  of  the 
cause  of  action,  or  to  demand  the  debt  of  the  defendant,  or  in 
any  manner  to  interfere  in  this  action,  or  that  any  payment 
has  been  made  by  the  defendant  to  the  receiver,  or  that  in 
any  way  further  than  is  here  stated  has  the  defendant  become 
liable  to  pay  to  him.     Such  a  defence  cannot  prevail. 

If  it  should  be  conceded  that  the  appointment  of  the 
receiver  was  valid,  it  did  not  defeat  the  action,  nor  did  the 
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order  restraining  the  defendant  from  paying  the  debt  to  the 
plaintiff  stay  proceedings  in  it.  There  was  no  difficulty  in 
the  way  of  the  defendant,  whenever  he  should  concede  tliat 
he  was  indebted,  taking  the  order  of  the  court  for  sucli  a  pay- 
ment of  the  amount  as  would  protect  him  from  twice  paying 
it.  At  the  time  the  answer  was  served  in  this  action,  tlie 
Code  of  Procedure  had,  in  its  122d  section,  provided  a  mode 
of  action  ample  for  the  protection  of  the  defendant.  Had  he 
tlien  been  willing  to  admit  what  the  judgment  establishes, 
that  he  was  indebted  to  the  plaintiff  for  the  amount  fixed  by 
it,  he  could  have  then  had  all  the  relief  needed  by  him.  But 
lie  chose  to  litigate,  and  upon  the  facts  established  by  the 
trial  he  has  no  defence  against  the  claim  of  the  plaintiff.  He 
may  yet,  wlien  the  remittitur  of  this  court  shall  go  to  the 
court  below,  upon  motion  to  that  court,  have  such  order  for 
his  protection  in  paying  the  amount  of  the  judgment  as  the 
facts  shown  will  warrant. 

The  judgment  appealed  from  should  be  affirmed  with  costs 
to  the  respondent. 

All  the  judges  concurring,  judgment  affirmed. 


John  p.  CnBYSLEB,  Respondent,  v.  Peteb  J.  Renois  and 

Henry  G.  Griswold,  Appellants. 

The  holder  of  a  bill  of  exchange,  received  in  part  payment  of  a  debt,  evi- 
denced by  notes  past  due,  and  secured  by  a  mortgage,  held  collateral 
thereto,  and  on  receipt  of  which  such  past  due  notes  are  surrendered  up 
and  new  ones  given  for  the  balance,  is  a  bona  fide  holder  for  value  of  said 
bill  of  exchange. 

Sccondaiy  evidence  as  to  the  contents  of  the  notes  so  given  up  is  compe- 
tent, as  the  presumption  is,  that  being  no  longer  of  any  value  they  were 
destroyed  when  given  up. 

A  bill  drawn  in  Montreal  on  a  business  firm  at  Whitehall,  in  this  State, 
payable  in  New  York  city  in  gold  dollars,  is  a  negotiable  bill  of  exchange, 
and  a  judgment  recovered  on  such  bill  should  be  for  the  amount  of  the 
bill  and  interest  thereon  in  gold  dollars,  and  with  the  costs  in  lega] 
tender  currency. 

Hand  — Vol.  IV.  27 
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(Argued  by  appellants,  and  submitted  by  respondents  December  IStb, 
1870,  and  decided  December  20tb,  1870 ) 

Appeal  from  the  decision  of  the  General  Term  of  the 
Supreme  Court  in  the  fourth  judicial  district,  afl^rming  the 
judgment  entered  upon  the  report  of  a  i^feree  in  favor  of 
the  plaintiff. 

On  September  11th,  1866,  the  defendants,  who  resided  at 
Whitehall,  in  the  State  of  New  York,  contracted  with  Wil- 
liam Pillar,  at  Montreal,  Canada,  for  the  purchase  of  certain 
lumber  to  be  delivered  at  Dickinson's  Landing  in  Canada. 

On  the  13th  of  September,  Pillar  professing  to  the  defend- 
ant Renois,  that  he  feared  that  on  the  delivery  of  tlie  lum- 
ber they  would  not  take  it,  the  latter  gave  him  his  draft  on 
the  defendants  for  1,205  gold  dollars,  payable  at  the  Park 
National  Bank,  in  the  city  of  New  York,  Pillar  at  the  same 
time  giving  a  receipt  therefor,  containing  an  agreement  that 
it  should  not  be  negotiated  until  the  contract  was  fulfilled. 

Pillar  soon  after  transferred  the  draft  to  the  plaintiff,  in 
part  payment  of  notes  which  he  held  against  Pillar,  which 
were  then  past  due,  and  were  secured  by  a  mortgage  given 
as  collateral  thereto.  On  the  receipt  of  the  draft,  the  notes 
were  all  surrendered  to  Pillar,  and  new  notes  were  given  for 
the  balance  remaining  unpaid. 

Pillar  failed  to  deliver  all  the  lumber,  and  the  defendants 
•refused  to  pay  the  draft  on  the  ground  that  it  was  not  nego- 
tiable. They  also  took  exception  to  the  introduction  of  parol 
evidence,  wliich  was  admitted  to  show  the  contents  of  the 
notes  given  up.     Other  facts  are  stated  fully  in  the  opinion. 

The  cause  was  tried  before  a  referee,  and  on  the  coming  in 
of  his  report  judgment  was  entered  in  favor  of  the  plaintiff, 
from  which  judgment  an  appeal  was  taken  to  the  General 
Term,  where  the  judgment  below  was  affirmed,  and  from  such 
judgment  of  affirmance  an  appeal  was  taken  to  this  court. 

JjT.  Gibsofij  with  «/".  Gibson  of  counsel,  insisted  that  plain- 
tiff was  not  a  bona  fide  holder.  {MicJdea  v.  Colvin^  4  B., 
304: ;  2   Sand.  Ch.,  172 ;   5  Bosw.,  289.)    That  instrument 
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was  not  a  bill  of  exchange.  (5  Cow.,  186 ;  23  "W.,  734 ;  7 
Hill,  359 ;  7  Wall,  258 ;  13  Peters,  778 ;  17  J.  R.,  511 ;  1 
P.,  220 ;  47  B.,  29.) 

Brown  d&  Haabrouck^  for  respondents,  insisted  that  plain- 
tiff was  holder  for  value.  {Pratt  v.  Coman^  37  N.  Y.,  450 ; 
Brown  v.  Leavitt^  31  N.  Y.,  113.)  That  amount  recovered 
was  correct.  (Edwards'  on  Bills,  730,  etc. ;  Chitty  on  Bills, 
684 ;  18  Abb.,  43 ;  12  J.,  17 ;  13  J.,  322.) 

Allen,  J.  The  referee,  npon  sufficient  evidence,  if  credi- 
ted, has  found  that  the  plaintiff  became  the  holder  and 
owner  of  the  draft  in  suit  in  good  faith,  and  for  value  before 
its  maturity.  The  language  of  the  report  and  finding  is, 
"that  said  draft  was  thereafter  (after  the  making  and  delivery 
thereof  to  the  payee),  and  before  the  same  was  due,  for  a 
valuable  consideration,  and  without  notice,  transferred  to  the 
plaintiff,  and  the  same  was  held  and  owned  by  him  at  the 
time  of  the  commencement  of  this  action."  There  being 
evidence  tending  to  prove  the  fact  thus  found,  the  finding  of 
the  referee  is  conclusive  upon  this  appeal. 

The  referee  does  not  state  the  consideration  of  the  transfer, 
but  if  reference  is  had  to  the  case  the  evidence  is,  that  the 
payee  and  indorser  of  the  bill  was  indebted  to  the  plaintiff 
in  four  promissory  notes  of  $900  each,  all  past  due,  secured 
by  a  mortgage  of  real  property  in  Canada ;  that  upon  the 
transfer  of  the  bill  those  notes  were  surrendered,  and  can- 
celed, and  new  notes  taken  for  the  difference  in  amount 
between  the  draft  and  the  notes,  and  this  transaction  was  on 
the  day  after  the  date  of  the  bill.  The  bill  was  transferred 
in  payment  pro  tantOy  of  the  debt  to  the  plaintiff,  and 
evidence  of  the  debt  surrendered,  and  the  security  relin- 
quished. This  constituted  the  transferee  a  holder  for  value. 
(Brown  v.  Leavitt,  31  N.  Y.,  113  ;  Pratt  v.  Coman^  37  id., 
440.) 

The  question  .in  F.  and  M.  Bank  v.  Empire  SUme  Dress- 
tng  Company  (5  Bosworth,  275),  was  a  question  of  estoppel; 
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the  acceptance  of  the  bill  by  the  secretary  of  the  company 
being  without  authority,  in  fact ;  and  as  it  was  not  accepted 
at  the  time  the  plaintiff  parted  with  its  money  for  the  bill, 
it  was  properly  held,  that  the  defendants  were  not  concluded 
from  questioning  the  validity  of  the  acceptance.  In  Mickles 
Y.  Colvin  (4  Barb.,  304),  no  seciurity  was  given  up  or  can- 
celed ;  and  in  Cla/rh  v.  Ely  (2  Sand.  Ch.  R.,  166),  the  ques- 
tion was  between  conflicting  claimants  to  certain  negotiable 
promissory  notes,  and  the  party  claiming  as  transferee  against 
the  rightful  owner  had,  as  said  by  the  assistant  vice-chancel 
lor,  "  taken  the  notes  for  a  precedent  debt,  without  parting 
with  any  property  or  security."  The  cases  are  consistent 
with  those  decided  by  this  court  cited  above,  but  if  other- 
wise, the  latter  must  prevail  as  authority. 

The  objection  and  exception  to  the  admission  of  secondary 
evidence  of  the  contents  of  the  notes  surrendered  were  not 
well  taken.  These  instruments  had  accomplished  tlieir  pur- 
pose, and  upon  their  payment  by  the  transfer  of  the  draft 
and  the  new  notes,  were  given  up  to  the  maker.  The  pre- 
sumption is  that  they  were  destroyed,  as  there  was  no  longer 
any  necessity  or  reason  for  preserving  them.  In  such  cases, 
the  law  permits  secondary  evidence  of  the  contents  of  written 
instruments.  {Jackson  v.  Root^  18  J.  R.,  60 ;  Beits  v.  Jack- 
soriy  6  W.  R.,  173,  181 ;  Mays,  Ecrs.,  v.  JliU,  5  Litt.  R., 
309 ;  Yoter  v.  Sanno,  6  Watts,  164, 166.) 

The  bill  in  suit  was  drawn  in  Montreal  on  a  business  firm 
at  Whitehall  in  this  State,  payable  in  New  York  in  dol- 
lars, the  money  of  account  of  the  State,  and  in  gold  dollars, 
a  coin  authorized  by  congress,  and  made  a  legal  tender  in  the 
payment  of  debt.  It  was,  therefore,  negotiable  as  a  bill  of 
exchange.    (1  R.  S.,  611,  §  1 ;  9  U.  S.  Stat,  at  Large,  397.) 

It  is  enough  that  it  is  for  the  payment  of  money  and  money 
only,  in  cash  and  not  something  that  may  differ  in  value 
from  cash.  {Leiber  v.  Goodrichj  5  Cow.,  186.)  It  is  agreed 
that  bills  payable  in  merchandise  or  anything  but  money,  are 
not  good  bills  of  exchange,  but  the  cases  are  not  agreed  in  all 
respects  as  to  what  shall  be  deemed  money.    In  tliis  State  it 
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is  held  that  a  promissory  note,  payable  "in  bank  notes  cur- 
rent in  the  city  of  New  York  "  or  "  in  New  York  State  bills 
or  specie/'  are  negotiable  notes  within  the  statutes,  (Keith 
V.  Jones^  9  J.  E.,  120 ;  Judah  v.  Harris^  19  J.  E.,  144) ; 
while  a  note  payable  "  in  Canada  money  "  is  not  a  negotiable 
note.  {Thompson  v.  Sloan^  23  W.  E./71.)  The  first  cases 
were  decided  upon  the  ground  that  the  court  might  take 
judicial  notice  that  bank  notes,  current  in  the  city  of  New 
York,  were  customarily  considered  and  treated  as  equivalent 
to  money,  which  conld  not  be  predicated  of  a  note  payable  in 
Canada  money.  Coin  current  in  Canada  might  not  be  cur- 
rent in  this  State,  and  foreign  bills  are  not  regarded  as  money. 
{Jones  y.  JFales,  4  Mass.,  245.)  In  other  States  a  different  rule 
prevails ;  and  bills  payable  in  bank  bills,  even  of  the  State 
where  payable,  are  held  not  negotiable.  {McCormich  v.  Trot- 
ter^ 10  Serg.  &  E.,  94.)  In  this  action  the  bill  is  for  1,205  gold 
dollars,  that  is  $1,205  in  gold  coin,  and  as  is  claimed  in  coin 
of  a  particular  denomination ;  but  it  is  nevertheless  payable  in 
a  coin  known  and  recognized  as  a  part  of  the  currency  of  the 
country,  coined  by  authority  of  congress  and  made  receivable 
in  all  payments.  (9  Stat,  at  Large,  397.)  If  the  bill  had 
called  for  $1,205  without  specifying  the  coin  or  currency  it 
would  have  been  payable  in  any  lawful  currency,  and  the 
acceptors  might  have  discharged  their  obligations  by  tender- 
ing payment  in  "  gold  dollars."  The  tender  would  have  been 
in  money ;  but  if  "  gold  dollars  "  are  but  an  article  of  mer- 
chandise, a  comjnercial  commodity,  as  claimed,  a  tender  of 
these  in  satisfaction  of  an  obligation  for  the  payment  of 
money  would  not  be  good,  and  a  debtor  could  not  by  such 
tender  relieve  himself  from  his  obligation.  The  laws  have 
not  been  repealed  which  declare  the  money  value  of  the 
gold  and  silver  coin  of  the  United  States  and  make  them  a 
legal  tender  in .  the  payment  of  debts.  The  bill  has  all  the 
qualities  of.  a  negotiable  bill  of  exchange;  it  is  payable 
absolutely,  and  In  money,  and  not  out  of  a  particular  fund. 

There  are  two  descriptions  of  lawful  money  in  use  under 
acts  of  congress  (assuming  the  validity  of  the  "  legal  tender  '* 
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acts,  so  called  as  applicable  to  any  contract  calling  for  money), 
and  it  does  not  destroy  the  negotiability  of  commercial  paper 
or  change  its  character,  that  it  is  in  terms  made  payable  in 
any  description  of  money  that  is  recognized  and  known  as 
money  current  in  business,  and  which  is  made  a  legal  tender 
in  payment  of  debts.  {Butler  v.  Horvntz^  7  Wall.,  258 ; 
Bronson  v.  Bodes^  7  Wall.,  229.)  Bills  of  exchan^  are 
favored  as  valuable  instruments  in  commerce,  and  merchants 
must  be  permitted  to  make  them  payable  in  any  money  law- 
ful and  current  in  the  place  where  payable ;  and  if  more  than 
one  description  of  money  is  recognized  by  the  law  of  the 
place,  to  select  that  which  is  most  convenient  to  the  parties, 
without  changing  the  character  and  legal  incidents  of  the 
instruments  and  destroying  their  negotiability. 

But  the  referee  has  found,  as  a  question  of  fact,  that  the 
contents  of  the  said  bill  of  exchange  or  draft,  were  expressed 
in  the  money  of  account  and  currency  of  the  province  of 
Canada,  and  has  awarded  damages  for  non-payment  upon  that 
theory ;  that  is,  has  given  judgment  for  the  value  of  the 
amount  called  for  in  Canada  coin  in  Montreal  on  the  day  the 
bill  matured.  In  this  the  referee  erred.  The  contract,  inter- 
preted by  the  law  of  the  place  where  payable,  called  for  pay- 
ment in  money  there  current  and  the  construction  of  the 
contract  was  one  of  law  and  not  of  fiwjt. 

The  error  of  the  referee  was  carried  into  the  judgment  in 
the  assessment  of  the  damages. 

Upon  this  construction  of  the  contract,  and  an  allegation 
in  the  complaint,  that  the  value  in  New  York  of  a  draft  on 
Montreal  for  $1,205  was,  at  the  time  of  the  default  in  pay- 
ment, $1,831.60,  not  denied  by  the  answer,  the  referee 
reported  in  favor  of  the  plaintiff  for  that  amount,  with 
interest  to  the  date  of  the  report,  and  the  plaintiff  had  judg- 
ment accordingly.  The  plaintiff  was  entitled  to  a  judgment 
following  the  contract,  and  payable  in  coin  for  the  amount  to 
which  the  law  entitled  him  upon  the  dishonor  of  the  bill. 
That  was  the  sum  specified  in  the  bill,  with  interest  thereon ; 
at  the  rate  allowed  by  law. 
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There  is  no  warrant  for  an  allowance  of  damages  for  the 
non-payment  of  money  beyond  the  interest  given  by  statute, 
neither  can  the  courts  compel  a  party,  who  has  stipulated  fot 
the  receipt  of  money  in  coin,  to  accept  of  an  equivalent  in 
depreciated  currency.  So  long  as  the  inferior  currency, 
which  is  excluded  from  the  operation  of  the  contract,  and 
cannot  be  paid,  or  tendered  in  satisfaction,  fluctuates  in  value, 
absolute  justice  cannot  be  done  to  the  parties  by  adjudging 
payment  in  the  depreciated  currency  of  a  debt  due  in  coin, 
with  an  addition  for  the  difference  in  value. 

The  only  way  in  which  effect  can  be  given  to  the  contract, 
is  by  a  judgment  in  terms  payable  in  the  better  currency  to 
which  the  creditor  is  entitled,  and  an  execution  following  the 
judgment,  and  so  long  as  the  law  recognizes  the  two  curren- 
cies of  different  values,  judgments  upon  contracts  for  the  pay- 
ment in  the  better  currency,  must  of  necessity,  be  given  in 
this  form,  or  the  distinction  between  the  two  kinds  of  money 
as  affecting  the  rights  of  parties,  vanishes  when  the  contract 
is  merged  in  the  judgment,  and  the  rights  of  a  creditor 
under  a  contract  for  payment  in  coin  are  of  no  value.  This 
form  of  judgment  is  sanctioned  by  precedent,  and  has  the 
warrant  of  the  Supreme  Court  of  the  United  States.  {Bron- 
son  V.  HhodeSy  7  Wall.,  229 ;  Cheanykee  v.  United  StaieB^  3 
id.,  320.) 

The  judgment  must  be  modified,  and  reduced  to  the 
amount  to  which  the  plaintiff  was  entitled,  payable  in  coin, 
with  costs  of  the  court  below,  payable  in  currency,  without 
costs  to  either  party  upon  the  appeal. 

All  the  judges  concurring,  judgment  modified  in  accord- 
ance with  the  opinion  of  Allen,  J. 
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Geobge  Hodges,  Appellant,  v.  Wiluam  Cooper,  Respondent. 

A  request  to  charge  which  is  erroneous  in  part  as  embracing  too  much,  is 
entirely  ineffectual. 

(Cause  argued  December  18th,  1870 ;  decided  December  20th,  1870,) 

Appeal  from  tlie  judgment  of  the  Genenvl  Term  of  the 
Superior  Court  of  the  city  of  New  York,  aflSnning  a  judg- 
ment for  the  defendant  at  the  New  York  circuit. 

The  facts  in  the  case  sufficiently  appear  in  the  opinion  of 
the  court. 

W.  E.  Churchy  for  the  appellant. 

Brown  cfe  Eates^  for  the  respondent. 

By  the  Court — ^Peckham,  J.  The  action  was  to  recover 
damages  against  defendant,  a  stock  broker,  for  loss  sustained 
by  the  alleged  unauthorized  sale  of  certain  raih*oad  stocks, 
purchased  by  defendant  for  plaintiff  upon  margins.  The 
plaintiff  averred  in  his  complaint,  and  testified  that  upon  his 
giving  to  defendant  an  indorsed  note  for  $1,200,  on  2d 
of  October,  he  agreed  to  buy,  and  carry  for  plaintiff, 
100  shares  of  Chicago  and  N.  W.  stock  for  thirty  days, 
and  as  much  longer  as  plaintiff  wanted,  provided  the  market 
price  did  not  fall  below  the  pm^chase  price ;  and  he  was  also 
to  carry  a  hundred  shares  of  same  stock,  then  held  by  defend- 
ant for  plaintiff,  for  the  like  time,  provided  the  market  price 
did  not  fall  below  the  price  on  that  day.  The  note  was 
given,  and  the  stock  purchased.  The  hundred  shares  purchased 
were  sold  on  the  same  day,  at  a  profit  to  plaintiff  of  seventy- 
five  dollars.  The  other  hundred  were  also  sold  within  the 
thirty  days. 

The  defendant  testified,  that  as  to  the  one  hundred  shares 
he  then  (on  2d  October)  held  for  plaintiff,  he  agreed  with 
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plaintiff,  that  on  receiving  the  note  he  would  carry  it  as  long 
as  he  could ;  that  as  to  the  other  one  hundred  shares,  he 
bought  them  on  the  express  agreement  with  plaintiff,  that  he 
should  have  complete  control  over  them.  He  undei'took 
this  because  he  had  no  margin  from  plaintiff.  The  note,  he 
insisted,  was  given  for  the  amount  then  due  him.  The  plain- 
tiff testified,  that  he  owed  defendant  but  $700,  in  one  aspect 
of  the  case,  and  $950  in  another.  There  was  some  testimony 
of  the  defendant  as  to  other  stock  (Erie),  to  the  effect,  that 
when  he  first  took  the  amount,  he  took  that  only  on  condi- 
tion that  he  should  sell  it  at  his  discretion.  But,  as  to  tlie  N. 
"W.  stock,  his  testimony  was  as  given.  He  also  testified,  that 
on  the  day  he  sold  the  hundred  shares  of  north  western  first 
purchased,  the  plaintiff  told  him  to  sell  at  fifty-seven  and  one- 
half,  and  that  he  never  repudiated  the  sale.  It  was  pur- 
chased at  forty-eight  and  one-half.  The  plaintiff  admitted  he 
ordered  him  to  sell  at  fifky-seven  and  one-half  on  that  day, 
but  said  he  countermanded  that  order  before  the  sale  took 
place. 

This  was  substantially  the  testimony  in  the  cause.  Tlie 
difference  between  prices  on  first  100  shares  was  $2,475, 
between  second  100,  was  $1,326,  and  these  sums  plaintiff  was 
entitled  to  recover  if  he  recovered  at  all,  on  each  hundred. 

The  counsel  for  the  plaintiff  then  requested  the  court  to 
charge  the  jury  that  unless  the  jury  find  there  was  a  contract 
between  the  parties,  that  the  defendant  should  exercise  his 
discretion  when  to  sell  the  stock,  then  defendant  could  not 
legally  sell  the  stock  without  giving  notice  to  plaintiff  of 
time  and  place  of  sale.  The  court  refused  to  charge  tliis. 
Exception. 

This  request  in  terms  embraced  both  stocks — each  hundred 
shares ;  yet  there  is  no  pretence  on  the  evidence  that  this  dis 
cretion  applied  to  more  than  the  last  hundred  purchased. 
The  question  of  discretion  had  nothing  to  do  with  the  other 
hundred ;  as  to  that  hundred  there  was  a  direct  issue  between 
the  parties.  Obviously  the  defendant  intended  to  be  under- 
stood as  swearing  that  he  sold  by  the  direct  authority  of  the 
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plaintiflE,  The  request  therefore  was  improper  as  to  that  hun- 
dred, and  being  erroneous  in  part  it  feils  entirely.  Besides, 
the  court  did  in  fact  substantially  so  charge  and  put  the  whole 
case  to  the  jury,  so  as  to  give  the  plaintiff  the  benefit  of  his 
position.  That  if  they  believed  the  plaintiff's  statement, 
then  he  was  entitled  to  recover  the  whole  amount  claimed, 
but  if  they  believed  the  defendant's,  then  he  should  have 
their  verdict.  There  was  no  exception.  "We  think  this 
charge  was  right,  and  embraced  the  whole  merits  of  the  case. 

Judgment  should  be  affirmed. 

All  the  judges  concurring. 

Judgment  affirmed. 


114  m      Elizabeth  Havens,  Kespondent,  v.  James  Pattebson,  and 
ll  others.  Appellants. 


Where  the  defendant  made  an  executory  contract  with  B  and  C  for  the  sale 
of  a  piece  of  land,  they  taking  immediate  possession,  and  G  afterward 
died,  leaving  the  plaintiff  (then  a  minor)  his  heir,  and  his  widow  and  B 
were  appointed  his  administrators,  and  default  having  been  made  in  the 
payments  under  the  contract  subsequent  to  G's  death ,  and  the  defendant, 
having  notified  B,  that  the  payments  in  arrear  must  be  paid  within  a  fixed 
time  or  he  would  re-enter,  and  B  having  foiled  to  pay  and  assenting  to  the 
re-entry,  which  was  made. — ffeld^  that  the  contract  was  at  an  end,  and  the 
plaintiff  as  heir  of  C,  was  not  entitled  to  specific  performance. — Hdd 
further,  that  she  was  not  entitled  to  a  return  of  the  moneys  paid  by  her 
father  in  his  lifetime  under  the  contract 

As  to  conditions  to  be  performed,  annexed  to  an  estate,  granted  either  to 
an  ancestor,  or  himself,  the  laches  of  an  Infant  will  bar  him  of  his  right 
to  the  land,  the  same  as  if  he  were  an  adult 

(Argued  December  2d,  1870;  decided  December  20th,  1870.) 

Appeal  from  the  judgment  of  the  General  Term  in  the 
fourth  judicial  district,  aflSrming  the  judgment  entered  upon 
a  referee's  report. 

On  the  22d  of  November,  1853,  the  defendant,  James 
Patterson,  as  vendor,  and  tlie  defendant,  Anthony  Fumess, 
2d,  and  Thomas  Fumess,  since  deceased,  as  vendees,  entered 
into  a  contract  for  the  sale  of  certain  premises  in  the  town 
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of  Lisbon,  St.  Lawrence  county,  in  this  State.  The  vendees 
paid  part  of  the  purchase-money  down,  and  took  possession 
of  the  premises.  Thomas  Furness  died  in  May,  1854,  and 
Anthony  Furness,  2d,  and  Julia  A.  Flora,  his  widow,  were 
appointed  his  administrators.  On  the  19th  of  February, 
1859,  James  Patterson  notified  A.  Furness,  2d,  and  J.  A. 
Furness,  that  unless  the  amount  then  due  under  the  contract 
was  paid,  he  would  regard  it  as  null  and  void,  and  would 
re-enter.  On  April  25th,  1859,  J.  Patterson  gave  notice 
that  the  contract  was  rescinded,  and  since  May  1st,  1859,  has 
held  the  promises.  Thomas  Furness  left  several  heirs,  all 
infants,  two  of  whom, the  plaintiff,  and  one  other,  are  now  of 
age.  An  offer  of  the  amount  due  was  made  to  James  Pat- 
terson in  1866,  and  refused.  The  referee  held,  that  neither 
Anthony  Furness,  nor  the  heirs  of  Thomas,  were  entitled  to 
specific  performance ;  that  Anthony  Furness  was  not  entitled 
to  restitution  of  the  money  paid,  but  that  the  heirs  were,  and 
granted  costs  to  plaintiff,  and  all  the  defendants  except 
Anthony  Furness,  against  James  Patterson.  From  the  judg- 
ment entered  on  this  report,  Patterson  appealed  to  the 
General  Term,which  affirmed  it,  and  from  such  judgment  of 
affirmance  he  appealed  to  this  court. 

Samuel  EandiBrown  &  JSaabrouck^  with  him,)  for  appel- 
lant, insisted  that  the  time  to  perform  a  condition  is  not 
extended  on  account  of  infancy.  {Griffin  y,  Oriffin^  1  Sch.  & 
Lef.  Eep.,  352 ;  Tyler  on  Infancy,  161 ;  Marker  v.  Marker^  41 
E.  Ch.  R,  15 ;  Jackson  v.  Moore^  13  J.,  513.)  That  con- 
tract was  forfeited  by  failure  to  perform  without  notice. 
(  UUer  V.  Stewa/rt,  30  Barb.,  20 ;  42  Barb.,  58 ;  9  Cow.,  46  ; 
3  Oomst.,  88.)  That  the  heirs  cannot  recover  the  money. 
{OiUettY.  Maynard,  5  J.,  86;  12  J.,  274;  6  J.  Ch.,  398; 
10  Barb.,  432;  3  J.  Ch.,  312.)  That  judgment  could  not  be 
rendered  for  one  defendant  against  co-defendant.  (Code, 
§  274 ;  1 E.  D.  Smith,  349  ;  1  Abb.  Pr.  E.,  381.)  That  notice 
to  one  vendee  was  sufficient.  {Camian  v.  PtUtz,  21  N.  T., 
547;  Brinckerhofy.  Olp,  35  Barb.,  27.) 
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JFoote  <k  JameSy  for  respondent,  insisted  that  service  of 
notice  upon  A.  Furness  could  not  prejudice  infants'  rights. 
(Rev.  St.,  5th  ed.,  vol.  3,  p.  14,  §  44,  p.  42,  §  17 ;  2  Barb., 
270 ;  1  Hill,  567 ;  9  W.,  68 ;  7  Cow.,  299 ;  10  Barb.,  432.) 
When  a  party  rescinds  a  contract,  he  must  restore  all  he  has 
received  under  it.  (32  B.,  183 ;  30  B.,  20 ;  40  B.,  432 ;  41 
B.,  420 ;  35  B.,  76 ;  38  B.,  488 ;  14  B.,  594  ;  13  B.,  641 ;  2 
Hill,  293  ;  1  Den.,  69.) 

CnuRcn,  Ch.  J.  The  service  of  the  notices  by  Patterson, 
taking  possession  of  the  premises,  and  the  acts  and  declara- 
tions of  the  parties  at  the  time  clearly  evince  an  intention  on 
his  part  to  declare  the  contract  thenceforth  at  an  end,  and  the 
payments  made  thereon  forfeited  for  the  default  of  the  pur- 
chasers in  making  payment  according  to  its  terms.  It  is 
clear,  also,  that  Anthony  Furness,  2d,  in  his  own  behalf, 
refused  to  perform  the  contract  and  intended  to  abandon  it; 
that  he  and  the  widow  of  Thomas  Furness,  as  administrators, 
were  unable,  for  the  want  of  personal  assets,  to  make  the  pay- 
ments, and  that  they  acquiesced  in  the  forfeiture  and  intended 
to  abandon  the  contract  and  all  claim  under  the  same. 

The  referee  and  the  Supreme  Court  were  therefore  mani- 
festly right  in  holding,  first,  as  to  Anthony  Furness,  2d, 
that  he  had  no  claim  either  for  a  specific  performance  or  for 
compensation ;  and  second,  in  the  language  of  the  learned 
judge  who  delivered  the  opinion  in  the  court  below,  that 
"  the  heirs  could  not  well  have  a  specific  performance  of  the 
contract  against  Patterson  for  reasons  too  obvious  to  require 
comment."  Time  is  not  generally  deemed  in  equity  of  tlie 
essence  of  the  contract  unless  the  parties  have  expressly  so 
treated  it,  or  it  necessarily  follows  from  the  nature  and  cir- 
cumstances of  the  contract.  (Story's  Eq.  Jur.,  §  776.)  But 
time  may  be  made  of  the  essence  of  the  contract  by  express 
stipulation  or  necessary  implication,  or  by  subsequent  notice 
insisting  upon  the  contract  being  completed  within  a  reason- 
able time.  (Id.  note  1,  Dart,  on  Vendors,  211,  and  cases  there 
cited.) 
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Not  only  was  the  notice  given  in  this  case  to  Anthony 
Fumess,  2d,  one  of  the  purchasers,  and  to  the  administrators 
of  Thomas  Furness,  who  were  in  possession,  but  the  vendor 
evinced  a  willingness  to  perform  the  contract  on  his  part,  and 
a  desire  to  have  it  performed  on  the  part  of  tlie  purchasers. 
The  evidence  shows,  on  the  part  of  the  vendor,  the  utmost 
fairness  and  regard  for  the  rights  and  interests  of  the  other 
parties ;  and  it  was  not  until  the  latter  had  refused  to  perform 
the  contract,  and  substantially  expressed  the  intention  to 
abandon  it,  that  he  availed  himself  of  his  legal  right  to  ter- 
minate it  and  resume  possession  of  the  premises.  He  occu- 
pied the  premises  about  eight  years,  made  valuable  improve- 
ments thereon  without  any  claim  or  molestation  from  any 
source.  It  is  now  insisted  that  the  heirs  of  Thomas  Furness, 
while  they  have  no  right  to  a  specific  performance  of  the  con- 
tract, are  entitled  to  compensation  for  the  reason  that,  upon 
his  death,  his  interest  in  the  land  under  the  contract  descended 
to  them  as  real  estate ;  that  the  administrators  could  do  no  act 
to  divest  them  of  their  title,  and  that,  being  infants,  they 
could  neither  bo  prejudiced  by  the  acts  of  Patterson  or  the 
administrators,  nor  by  lapse  of  time.  It  is  true  that  the 
interest,  which  Thomas  Furness  had  in  the  land  at  his  death, 
was  an  interest  in  real  estate  and  descended  to  his  hell's.  Ho 
was  the  equitable  owner  of  the  land  in  common  with  his 
co-purchaser,  subject,  however,  to  the  terms  and  conditions  of 
the  contract.  {Champlain  v.  Brown^  6  J.  Ch.,  398 ;  Dart 
on  Vendors,  114,  and  cases  cited.)  Upon  his  death  his  heirs 
took. his  interest  by  descent,  subject  to  the  same  conditions. 

(Id.) 

The  rights  of  the  vendor  were  not  affected  by  the  death  of 
one  of  the  purchasers.  It  was  as  lawful  for  him  to  enforce 
the  contract ;  to  demand  its  performance,  and  to  insist  upon 
a  forfeiture  for  non-performance  after  as  before  that  event 
took  place.  It  is  claimed,  however,  that  the  heirs  should 
have  had  notice,  or  that  judicial  proceedings  should  have  been 
instituted  to  foreclose  their  rights,  and  this  presents  tlie  mate- 
rial question  in  the  case.    The  answer  to  it  is  obvious. 
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Although  the  equitable  title  under  the  contract  was  held  by 
the  purchasers  as  tenants  in  common,  yet  the  contract  itself 
was  single.  As  to  the  vendor,  the  purchasers  were 
one  party,  and  a  notice  to  one  being  in  possession,  and 
a  refusal  by  him  to  perform  in  the  absence  of  collusion 
or  bad  faith,  was  sufficient,  and  affected  the  rights  of  the 
purchasers  and  the  vendor  under  the  contract,  and  to  the 
same  extent  as  though  both  had  been  served.  This  principle 
was  expressly  recognized  by  this  court  in  the  case  of  Carrrum 
V.  PvUz  (21  N.  Y.,  647).  The  purchasers  in  that  case  were 
put  in  default  by  the  tender  of  a  deed  to  one  and  his  refusal 
to  accept  and  perform  the  contract.  Selden,  J.,  said : 
"  Either  of  the  vendees,  therefore,  being  authorized  to  accept 
performance  on  the  other  part,  and  bound  to  complete  per- 
formance on  their  own  upon  receiving  a  tender  of  a  convey- 
ance, would  be  under  obligation  to  acpept  it  and  make  the 
corresponding  payment,  and  his  neglect  or  refusal  to  do  so 
would  be  a  dear  breach  of  the  contract  on  the  part  of  such 
vendees."  It  is  not  i)erceived  that  the  death  of  one  of  the 
purchasers  makes  any  difference  in  the  application  of  this 
principle,  because  his  heirs  occupied  his  position  and  had  no 
other  rights  than  such  as  he  possessed.  Another  answer  to 
the  plaintiff^s  position  is,  that  the  service  of  notice  upon  the 
administrators  being  in  possession  and  representing  the  means 
of  paying  the  purchase-money  was  sufficient.  {Brinkerhqf  v. 
Olp^  35  Barb.,  27.)  It  was  their  duty  to  have  performed  the 
contract  by  making  payment,  if  they  had  personal  assets  suffi- 
cient for  that  purpose,  and  if  it  was  for  the  interest  of  the 
heirs  to  have  done  so.  If  the  heirs  have  suffered  by  the 
wrongful  neglect  of  the  administrators  to  make  payment  the 
latter  are  liable  for  the  injury.  There  were  no  personal  assets 
in  fact,  and  the  administrators  did  not  deem  it  for  the  interest 
of  the  heirs  to  resort  to  a  sale  of  other  real  estate  for  that 
purpose.  (See  6  J.  Ch.  B.,  898.)  There  is  still  another 
principle  worthy  of  consideration.  There  are  cases  where 
infancy  will  not  excuse  the  non-performance  of  conditions 
and  the  non-assertion  of  rights.    It  is  claimed  that  the  heirs 
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held  the  equitable  title,  but  it  was  a  title  defeasible  by  the 
neglect  of  themselves  or  those  who  represented  them  to  per- 
form a  condition  subsequent.  In  relation  to  conditions 
annexed  to  an  estate  made  either  to  his  ancestor  or  liimself, 
the  laches  of  an  infant  will  bar  him  of  the  right  of  the  land 
forever.  (Bingham  on  Infancy,  99 ;  Chambers  on  Infancy, 
416  to  421.)  In  Oriffin  v.  Griffin  (1  Scholes,  &  Lefroy, 
352),  Lord  Chancellor  Redesdalb  lays  down  the  general 
rule  "that  in  executory  agreements,  an  infant  cannot  take 
advantage  of  his  infancy  to  excuse  the  non-assertion  of  a 
right,  where  an  immediate  assertion  of  his  right  and  a  per- 
formance  of  his  part  of  the  contract  is  essential  to  the  inter- 
est of  the  other  party."  In  the  case  before  us,  the  vendor 
was  not  in  &ult.  The  act  of  taking  possession  was  a  signifi- 
cant notice  of  his  rights  and  of  the  character  of  his  claim, 
and  placed  him  in  a  position  where  delay  in  the  assertion  of 
a'  hostile  claim  would  materially  affect  his  interest.  The 
co-purchaser  and  the  administrators,  both  of  whom  in  some 
sense  represented  the  heirs  as  to  this  contract  consented  to 
the  abandonment  of  it,  and  the  heirs  themselves  neglected  for 
a  period  of  eight  years  any  assertion  of  right  or  claim  under 
it.  After  these  acts  and  delays,  they  come  into  court  having 
no  claim  for  a  specific  performance  of  the  contract  for  rea- 
sons "too  obvious  to  require  comment,"  and  demand  com- 
pensation in  damages.  There  is  no  principle  of  law  or 
equity  which  will  sustain  such  a  claim,  and  I  have  been 
unable  to  find  any  authority  to  favor  it.  It  would  sanction 
the  doctrine  of  allowing  a  party  to  recover  back  money  paid 
upon  an  executory  agreement  which  he  had  neglected  and 
refused  to  perform  on  his  part.  This  is  never  permitted 
either  in  law  or  in  equity.  {Ketcham  v.  JEvertsonj  13  J.  E., 
365 ;  Battle  v.  Rochester  City  BanJc^  3  Cow.,  88 ;  Haynea  v. 
JIarty  42  Barb.,  58 ;  Lavyrence  v.  Simons,  4  Barb.,  354.) 

The  views  above  expressed  render  it  unnecessary  to 
determine  the  other  questions  presented.  The  judgment 
must  be  reversed  and  a  new  trial  ordered,  costs  to  abide  the 
event. 
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All  the  judges  concurring  in  reversal. 
Judgment  reversed  and  new  trial  ordered » 


The  Birmingham  Iron  Foundry,  Respondent,  v.  John  W 

Hatfield  and  others,  Appellants. 

The  place  of  trial  of  actions  brought  in  the  Supreme  Court  may  be 
changed  only  m  those  cases  mentioned  in  section  126  of  the  Code ;  and 
the  convenience  of  the  justice  trying  the  cause  is  not  one  of  those  cases. 

When  the  place  of  trial  is  changed,  and  an  objection  is  duly  taken  thereto, 
at  the  time  the  fact  that  the  party  so  objecting  afterward  appears  on  the 
trial  is  not  a  waiver  of  the  objection. 

The  power  of  a  judge  to  acyoum  a  Special  Term  to  another  county  does 
not  authorize  him  thus  to  change  the  place  of  trial  of  a  local  action. 

(Cause  argued  December  9th,  1870 ;  decided  December  20th,  1870.) 

Appeal  from  the  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  district,  affirming  the 
judgment  of  the  Special  Term. 

This  is  an  action  brought  for  the  foreclosure  of  a  mort- 
gage made  and  delivered  to  the  plaintiff  by  the  defendants, 
John  W.  Hatfield  and  wife. 

The  venue  was  laid  in  Queens  county,  and  the  case  was  on 
the  calendar  in  that  county  in  October,  1867.  The  court, 
for  its  own  convenience,  adjourned  the  cause  to  a  Special 
Term  of  the  Supreme  Court,  to  be  held  at  Brooklyn,  in  the 
county  of  Kings.  The  defendants  objected  to  fhe  adjourn- 
ment to  the  county  of  Kings,  but  their  objection  was  over- 
ruled. The  cause  was  tried  at  the  Kings  county  Special 
Term,  and  an  order  for  final  judgment  was  made  in  said 
county  of  Kings,  though  the  judgment  was  entered  and  the 
costs  adjusted  in  Queens  county. 

From  the  judgment  so  entered,  an  appeal  was  taken  to  the 
General  Term,  where  the  judgment  was  affirmed,  and  from 
such  judgment  of  affirmance  an  appeal  was  taken  to  this 
court 
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Andrews,  J.  The  legislature,  having  in  view  some  gene- 
ral policy  for  the  distribution  of  the  judicial  business  of  the 
State,  as  well  as  the  convenience  of  parties,  has  prescribed 
the  place  where  the  trial  and  other  proceedings  in  actions  in 
the  Supreme  Court  shall  be  had. 

The  place  of  trial  of  actions  is  provided  for  in  title  four  of 
part  second  of  the  Code,  and  it  is  declared  in  section  123  that 
actions  for  certain  specified  causes  must  be  tried  in  the  county 
where  the  cause  of  action,  or  some  part  thereof,  arose,  sub- 
ject to  the  power  of  the  court  to  change  the  place  of  trial  in 
cases  where  (1)  the  county  designated  for  that  purpose  in  the 
complaint  is  not  the  proper  county,  or  (2)  when  there  is  rea- 
son to  believe  that  an  impartial  trial  cannot  be  had  therein, 
or  (3)  when  the  convenience  of  witnesses,  and  the  ends  of 
justice  would  be  promoted  by  the  change. 

The  action  for  the  foreclosure  of  a  mortgage  upon  real 
property  is  among  the  causes  specified  in  this  section. 

Sections  124  and  125  provide  for  the  place  of  trial  of 
actions  not  embraced  in  section  123.  By  section  401,  motions 
made  out  of  court  without  notice  may  be  made  before  a  judge 
of  the  court  in  any  part  of  the  State,  and  motions  on  notice 
must  be  made  in  the  district  in  which  the  action  is  triable, 
or  in  a  county  adjoining  that  in  which  it  is  triable,  except 
that  where  the  action  is  triable  in  the  first  district,  the  motion 
must  be  made  therein,  and  that  no  motion  on  notice  can  be 
made  in  that  district  in  an  action  triable  elsewhere. 

By  section  346,  appeals  to  the  general  term  are  to  be  heard 
in  the  district  embracing  the  county  where  the  judgment 
or  order  appealed  from  is  entered,  or  in  a  county  adjoining 
that  county,  except  that  where  the  judgment  or  order  was 
entered  in  the  city  and  county  of  New  York,  the  appeal 
shall  be  heard  in  the  first  district.  It  will  be  seen  from  these 
references  that  the  Code  regulates  by  precise  affirmative  pro- 
idsions,  the  place  of  the  trial  and  proceedings  in  courts  in 
civil  actions. 

This  action  was  triable  in  the  county  of  Queens. 

Hani>— Vol.  IV.         29 
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The  mortgaged  premises,  which  were  the  subject  of  the 
action,  are  situate  in  that  county.  That  was  the  place  named 
in  the  complaint  as  the  place  of  trial.  The  cause  was  at 
issue  and  noticed  for  trial  at  a  Special  Term  in  that  county, 
and  the  court  had  not  changed  the  place  of  trial  under  the 
126th  section  of  the  Code. 

The  justice  who  held  the  Special  Term,  when  the  cause  was 
reached,  on  his  own  motion,  and,  as  stated  in  the  case,  for  his 
own  convenience,  against  the  objection  of  the  defendants, 
adjourned  the  hearing  to  a  Special  Term  thereafter  to  be  held 
in  the  county  of  Kings,  and  the  cause  was  tried  in  that  county 
under  this  order  of  the  court. 

The  ground  upon  which  the  court  proceeded  in  changing 
the  place  of  trial  is  not  one  of  those  mentioned  in  the  section 
we  have  cited,  and  unless  the  authority  is  found  elsewhere, 
the  action  of  the  court  was  irregular  and  unauthorized.  , 

The  twenty-fourth  section  of  the  Code  as  amended  in  1862, 
provides  that  Special  Terms  may  be  adjourned,  to  be  held  at  a 
future  day  at  the  chambers  of  any  justice  of  the  court  residing 
within  the  district,  by  an  entry  in  the  minutes,  and  from  time  to 
time,  as  the  justice  holding  the  same  shall  direct ;  and  it  is 
claimed  that  where  such  adjournment  is  made,  it  operates  to 
transfer  for  hearing  and  trial,  at  the  adjourned  term,  all  issues 
pending  before  the  court,  although  the  adjourned  term  is 
appointed  to  be  held  in  a  county  other  than  that  in  which  the 
venue  is  laid. 

Without  considering  whether  there  was  in  this  case  any 
adjournment  of  the  Special  Term,  or  anything  beyond  the 
adjournment  of  the  trial  of  the  particular  action,  we  do  not 
think  the  construction  claimed  can  be  sustained.  This  section 
does  not  purport  to  make  any  change  in  the  general  rule  as 
to  the  place  of  trial  of  actions.  In  enables  the  court  for  con- 
venience to  continue  a  term  held  by  original  appointment  by 
adjournment  to  another  county  in  the  district. 

The  section  has  a  consistent  and  sufficient  operation  without 
giving  it  such  a  construction,  and  it  is  not  to  be  supposed  that 
the  legislature  intended  by  the  amendment  of  1862,  to  change 
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the  general  policy  of  the  law  in  respect  to  the  place  of  the 
trial  of  actions. 

Statutes  are  not  held  to  be  repealed  by  implication,  unless 
the  later  statute  is  inconsistent  with  and  repugnant  to  the 
former  one. 

The  defendants  by  appearing  upon  the  trial  of  the  action 
did  not  waive  their  objection  to  the  adjournment  of  the  trial 
to  Kings  county. 

The  court  could  not,  without  the  consent  of  the  parties, 
try  the  action  in  that  county.  If  no  objection  had  been  made 
by  the  defendants,  their  presence  at  the  trial  might  have  been 
evidence  of  such  consent ;  but,  having  made  the  objection, 
they  were  not  obliged  to  renew  it.  Nor  were  they  compelled 
to  abandon  their  defense  on  the  trial  in  order  to  preserve  the 
rights  secured  to  them  by  statute. 

The  judgment  should  be  reversed  and  a  new  trial  ordered, 
with  costs  to  abide  the  event. 

AU  the  judges  concurring,  judgment  reversed  and  new 
trial  ordered. 


The  People  op  the  State  of  New  Yobk  on  the  relation 
of  The  Eeah  Pavement  Company,  Appellant,  v.  The 
Board  of  Improvement  of  UinoN  Street,  Eespondent. 

A  contracting  board,  authorized  by  law  to  contract  for  the  pavement,  etc., 
of  streets  according  to  such  plan  as  they  may  adopt,  and,  after  ten  days' 
notice  in  the  city  newspapers,  to  let  the  work  to  the  parties  who  shall 
offer  to  do  the  same  at  the  lowest  prices,  have  no  power,  after  publica- 
tion of  a  notice  requiring  the  work  to  be  done  in  accordance  with  a 
plan  adapted  only  to  the  Belgian  pavement,  to  award  such  contract,  with 
specifications  (which  have  not  been  adopted  by  said  board),  and  which 
relate  only  to  x>&ving  such  streets  with  the  Nicolson  pavement 

It  is  the  duty  of  the  board  first  to  adopt  plans  and  specifications  of  the 
work  required  to  be  done,  so  that  those  desiring  to  contract  therefor  can 
understandingly  make  offers  for  its  performance. 

This  is  true,  although  the  different  pavements  are  patented,  and  there  can 
be  no  competition  between  different  parties  in  respect  to  any  one  of 
fhem. 

(Cause  submitted  December  14, 1870 ;  decided  December  20, 1870.) 
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Appeal  from  an  order  of  the  General  Term  of  the  second 
judicial  district,  aflirming  an  order  of  the  Special  Term, 
Kings  coonty,  denying  a  mandamus  to  compel  the  respond- 
ents to  award  a  contract  to  the  relators  to  pave  Union  street, 
Brooklyn. 

By  chapter  826  of  the  Laws  of  1866  (page  1849),  com- 
missioners  were  to  be  appointed  to  widen  and  improve  Union 
street  in  the  city  of  Brooklyn. 

The  powers  of  the  commissioners  are  found  in  section 
three  (3)  of  the  act,  as  follows : 

"Section  3.  The  said  board  of  improvement  is  hereby 
authorized  to  cause  said  street  to  be  graded  and  paved,  or 
graveled,  or  macadamized,  and  completed  and  improved 
according  to  such  plan  as  they  may  adopt.  *  *  ♦  Said 
work  shall  be  let  upon  ten  days'  notice,  to  be  published  in 
the  corporation  newspapers  of  said  city,  to  the  parties  vrho 
shall  offer  to  do  the  same  at  the  lowest  prices,  in  accordance 
with  the  plans  and  specifications  of  the  said  board  of  improve 
ment,  and  who  shall  furnish  security  for  the  performance 
of  their  contracts  which  shall  bo  satisfactory  to  said 
board." 

The  board  adopted  a  plan  for  paving  the  street  with  Bel- 
gian pavement,  but  no  specifications  of  the  work  to  be  done 
under  this  plan  were  adopted.  Specifications  of  the  work 
which  would  have  to  be  done  in  order  to  pave  the  street 
with  Nicolson  pavement  were  drawn  up  by  the  engineer  of 
the  board,  but  were  never  adopted  by  it. 

After  this,  a  notice  was  published  that  sealed  proposals 
would  be  received  for  regulating  and  paving  Union  street, 
etc.,  with  Belgian,  improved  Belgian,  Nicolson  and  other 
improved  pavements,  according  to  plans  and  specifications, 
which  might  be  seen  at  the  oflSce  of  the  engineer. 

The  relator  filed  his  plan  and  specifications,  for  paving 
Union  street  with  the  Ream  pavement,  with  the  respondents 
at  the  office  of  their  engineer  in  the  city  of  Brooklyn,  and 
submitted  proposals  for  paving  the  street,  with  the  usual 
security  for  the  performance  of  the  contract. 
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On  the  8d  day  of  November,  1869,  the  respondents,  by  a 
resolution  and  notice  in  writing  addressed  to  the  secretary  of 
the  relator,  awarded  the  contract  to  the  Seam  Pavement 
Company,  but  afterward,  being  advised  that  their  act  in  so 
doing  was  illegal,  rescinded  their  action  and  refused  to  execute 
the  contract. 

The  pavements  of  both  the  Eeam  Pavement  Company  and 
the  Nicolson  Pavement  Company  are  patented,  and  are  not 
subject  to  competition  among  contractors. 

An  application  was  made  by  the  relators,  at  a  Special  Term 
of  the  Supreme  Court  in  Kings  county,  for  a  mandamus  to 
compel  the  board  of  commissioners  to  execute  the  contract 
awarded  to  the  relators,  which  application  was  denied,  and 
the  relators  appealed  to  the  General  Term,  when  an  order 
was  made  affirming  the  decision  of  the  Special  Term,  and 
from  the  order  an  appeal  was  taken  to  this  court. 

PuUz  and  Elmore^  for  the  appellants,  cited  People  v. 
Cook  (8  N.  Y.,  67) ;  Comrndssioners  v.  Camdy  (T  Abb.,  Pr. 
R.,  183)  ;  People  v.  Allen  (6  Wend.,  486)  ;  WaUer  v.  H<mri% 
(20  id.,  255,  262) ;  PeapU  v.  Draper  (15  N.  Y.,  532). 

2?.  P.  Barnard,  for  the  respondents :  Van  HensseULer  v. 
Sheriff  of  AJhamy  (1  Cow.,  501);  People  v.  President^  etc.j 
of  BrooUyn  (13  Wend.,  130);  Peoples.  Corneal  Board  (13 
Barb.,  482) ;  People  v.  Smith  (12  Abb.,  Pr.  R.,  133). 

Geoveb,  J. — The  motion  of  the  relator  for  a  writ  of  man- 
damus was  properly  denied.  So  far  from  the  relator  having 
an  absolute  right  to  a  contract  for  paving  Union  street  in 
Brooklyn,  the  respondents  were  not  authorized  to  enter  into 
it  with  the  relator.  By  the  third  section  of  the  act  for  the 
widening  and  improving  that  street  (Laws  of  1866,  1867), 
the  board  of  improvement  thereby  created  were  authorized 
to  cause  said  street  to  be  graded  and  paved,  or  graveled  or 
macadamized,  and  completed  and  improved  according  to 
Buch  plan  as  they  might  adopt  and  with  such  grades  as  had 
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been  or  should  be  established  by  the  common  council,  and  to 
enter  into  the  necessary  contracts  therefor ;  and  further  pro- 
vides that  said  work  shall  be  let  upon  ten  days'  notice,  to  be 
published  in  the  corporation  newspapers  of  said  city,  to  the 
parties  who  shall  oflfer  to  do  the  same  at  the  lowest  prfces  in 
accordance  with  the  plans  and  specifications  of  the  said  board 
of  improvement,  and  who  shall  furnish  security  for  the  per- 
formance of  their  contracts  which  shall  be  satisfactory  to  said 
board.  This  section  contains  the  only  authority  conferred 
upon  the  board  to  enter  into  any  contract  for  work.  In 
contracting,  the  board  must  pursue  the  course  pointed  out 
by  the  statute,  and  cannot  legally  contract  in  any  other  way. 
This  course  is  clearly  pointed  out.  The  board  must  first 
adopt  plans  and  specifications  of  the  work  required  to  be  done 
so  that  those  desiring  to  contract  therefor  can  understandingly 
make  offers  for  its  performance.  In  this  way  only  can  the 
advantages  of  competition  be  secured  to  the  public.  The 
board  did  adopt  a  plan,  but  that  was  for  paving  the  street 
with  Belgian  pavement,  but  made  no  specifications  of  the 
Work  in  accordance  with  this  plan.  Specifications  of  the 
work  required  to  pave  the  street  with  Nicolson  pavement 
were  made,  but  no  resolution  was  adopted  for  paving  the 
street  with  that  kind  of  pavement.  Having  done  this,  the 
board  caused  to  be  published  in  the  papers  specified  in  tlie 
act  a  notice  to  contractors :  That  sealed  proposals  would  be 
received  at,  etc.,  until  4  p.  m.  Tuesday,  October  26,  1869,  for 
regulating  and  paving  Union  street,  from  Gowanus  canal  to 
the  Plaza  line  Prospect  park,  with  Belgian,  improved  Bel- 
gian, Nicolson,  and  other  improved  pavements,  according  to 
plan  and  specifications,  which  might  be  seen  at  the  oflSce  of 
the  engineer.  What  followed  might  reasonably  have  been 
expected,  and  perhaps  was  what  was  intended  by  the  board. 
Ten  propositions  were  received,  no  two  of  which  was  for  the 
same  kind  of  pavement.  It  was  impossible  for  the  board 
upon  a  canvass  of  these  offers  to  determine  therefrom  which 
was  the  lowest.  This  could  only  be  determined  by  consider- 
ing which  kind  of  pavement  proposed  for  was  the  most 
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desirable  and  durable,  and  advantageous  for  use,  and  to  what 
extent  superior  to  the  others,  and  then  comparing  these  with 
the  like  qualities  of  the  other  kinds,  in  connection  with  the 
cost  of  each,  and  from  this  determining  which  offer  was 
really  most  advantageous  as  a  whole  for  the  public.  The  act 
contemplated  the  performance  of  no  such  duty  by  the  board. 
It  designed  to  open  no  such  way  for  the  exercise  of  favoritism. 
It  designed  that  the  work  should  be  competed  for  as  to  price 
by  contractors,  and  that  this  should  be  done  in  such  a  way 
that  the  lowest  bidder  could  be  determined  by  calculation 
without  any  exercise  of  judgment  as  to  the  relative  advan- 
tages of  diflferent  kinds  of  pavement.  It  is  said  by  the  coun- 
sel for  the  relator  that  there  was  a  patent  upon  the  kind  of 
pavement  it  proposed  for,  owned  by  it,  and  that  some  other 
kinds  are  also  patented,  and  that  the  kinds  patented  can  com- 
pete in  no  other  way  than  in  the  mode  attempted  in  the  pre- 
sent case.  This  may  be  true,  but  it  by  no  means  follows  that 
this  mode  is  permitted  by  the  act  in  question.  That  clearly 
does  not  permit  it.  The  board  clearly  had  no  power  to  award 
any  contract  upon  offers  received  under  such  a  notice  as  was 
published  in  the  present  case.  Order  appealed  from  must  be 
aflSrmed  with  costs. 

All  the  judges  concurring. 

Order  aflSrmed. 


John    Dillon,    Respondent,    v.    Absalom    L.    Anderson, 

Appellant. 

A  contract  executed  between  two  parties,  and  in  the  body  of  which  a  third 
person  is  also  named  as  a  party,  who  does  not  Join  in  the  execution  of  it, 
is  nevertheless,  on  its  fkce  good,  as  against  the  parties  executing  it,  and 
it  rests  upon  either  party  denying  its  validity,  to  show  that  he  was  not  to 
be  bound  by  it,  until  it  was  also  executed  by  such  third  person. 

It  must  appear  that  at  the  time  the  contract  was  entered  into,  the  party 
expressly  declared  his  intention  not  to  be  boimd  by  it  until  it  was  executed 
by  the  third  person,  or  he  cannot  afterward  set  up  the  fact  that  the  con- 
tract was  not  executed  by  such  tliird  person  as  an  objection  to  its  validity 
against  himsell  In  such  case,  a  party  testifjring  in  his  own  behalf,  can- 
not swear  wheUieror  not  it  was  his  intent  to  make  an  Ladividual  contract 


48 
110 


281 
346 


43 
133 


231 
306 

48 
156 


48 

disc 


231] 
I4I 

281 
276 


282  Dillon  v,  Anderson.  [Dec, 


Statement  of  case. 


Where,  ader  a  contract  has  been  entered  into  between  two  parties,  notice 
is  given  by  one  of  them  that  the  contract  is  rescinded  on  his  part,  he  ii 
liable  for  such  damages  and  loss  only  as  the  other  party  has  suffered  by 
reason  of  such  rescinding  of  the  contract,  and  it  is  the  duty  of  such 
other  party  upon  receiying  such  notice,  to  save  the  former  as  far  as  it  is 
in  his  power,  all  farther  damages  though  the  performance  of  this  duly 
may  call  for  afflrmatiye  action  on  his  part 

When  notice  of  the  rescinding  of  a  contract  is  given  to  such  an  agent  or 
employe  of  one  of  the  parties  as  is  authorized  to  stand  in  his  place  and 
represent  him  in  his  business,  or  in  the  particular  branch  of  it  connected 
with  the  subject-matter  of  the  contract,  it  is  sufficient,  though  such  notice 
is  not  brought  home  to  the  party  himself. 

(Cause  argued  December  14th,  1870 ;  decided  December  20th,  1870.) 

Appeal  from  a  judgment  entered  at  the  General  Term  in 
the  third  judicial  district  in  fevor  of  the  plaintiff  upon  a  ver- 
dict rendered  at  the  Ulster  Circuit,  subject  to  the  opinion  of 
the  court  at  General  Term. 

This  action  was  brought  to  recover  damages  for  breach  of 
a  contract,  claimed  to  have  been  entered  into  by  the  defend- 
ant with  the  plaintiff,  for  the  construction  of  a  pair  of  boilers 
for  the  steamboat  Mary  Powell,  on  the  11th  day  of  Septem- 
ber, 1865.  The  answer  sets  up,  that  the  contract  was  made 
with  the  defendant  and  one  John  L.  Hasbrouck  jointly,  and 
that  Hasbrouck  is  a  necessary  party.  Also,  that  the  defend- 
ant, after  the  contract  was  made  rescinded  it,  and  offered  to 
pay  damages. 

On  the  trial  the  plaintiff  introduced  an  instrument  in 
writing  containing  the  terms  of  his  contract,  which  was 
signed  by  the  plaintiff  and  defendant.  Hasbrouck  was  named 
in  the  body  of  it  as  one  of  the  contracting  parties,  but  did 
not  sign  it. 

The  plaintiff  proved  that  the  contract  was  made  between 
him  and  the  defendant  alone.  That  Hasbrouck's  name  had 
been  inserted  with  the  intention  of  having  him  sign,  but  that 
he  never  had  signed,  and  offered  evidence  to  show  that  plain- 
tiff had  waived  Hasbrouck's  joining  in  the  contract.  Plain- 
tiff also  proved,  that  the  defendant  had  had  a  clause  inserted 
in  the  contract,  that  the  plaintiff'  should  proceed  under  it 
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immediately,  and  the  plaintiff  at  once  caused  the  work  to 
be  commenced. 

It  was  also  so  far  proved,  that  the  defendant  recognised 
the  contract  as  valid  and  complete,  as  that  he  offered  to  pay 
the  plaintiff  damages  for  the  breach. 

Upon  this  evidence  the  defendant  moved  for  a  nonsnit,  on 
the  ground  that  BEasbrouck  was  not  joined  as  a  party  defend- 
ant with  him,  but  the  court  refused  and  left  the  question  to 
the  jury,  whether  the  parties  did  not  finally  make  a  contract 
between  themselves,  and  instructing  them  that  if  they  were 
satisfied  from  the  evidence,  that  the  agreement  was  not  to 
take  effect  until  it  was  signed  by  Hasbrouck,  and  that  without 
his  signature  th^re  was  no  intention  to  create  a  personal  lia- 
bility on  the  part  of  the  defendant,  then  the  plaintiff  could 
not  recover. 

After  work  had  been  commenced  under  the  contract,  and 
a  certain  amount  of  material  had  been  purchased  therefor  by 
the  plaintiff,  notice  was  given  by  the  defendant  to  stop 
work,  and  also  notice  that  the  contract  was  rescinded  by  the 
defbndant,  and  that  the  defendant  would  make  the  plaintiff 
whole  for  any  loss  he  might  suffer. 

This  was  given  to  one  Brodie,  the  plaintiff's  boiler-maker  on 
September  15,  and  also  to  Balls,  his  book-keeper,  on 
September  16,  and  the  directions  were  communicated  to  the 
plaintiff  on  his  return  home  on  September  19 ;  and  on  the 
same  day  the  plaintiff  was  seen  by  the  defendant,  who  told 
him  that  the  boat  had  been  sold,  and  that  they  did  not  want 
the  boilers,  and  offered  to  pay  him  damages ;  but  the  plaintiff 
refused  to  stop,  and  proceeded  with  the  work.  On  Septem- 
ber 18  an  order  was  made  out  and  sent  to  Corning  &  Co.  for 
boiler  iron,  which  was  received  and  used  by  the  plaintiff  in 
the  construction  of  the  boilers. 

The  defendant  refused  to  pay  certain  sums  of  money  which 
came  due  tmder  the  contract,  and  the  action  was  brought  to 
recover  those  amounts,  and  also  damages  for  the  breach. 

On  the  trial,  it  was  insisted  by  the  defendant  and  held  by 
the  court,  that  the  defendant  had  a  right  to  revoke  the  con- 
Hand  — Vol.  IV.      80 
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tract  after  it  was  made,  and  that  having  done  so  the  plain- 
tiff's damages  were  limited  to  his  loss  by  the  rescission.  The 
court  also  charged  that  the  jury  were  to  determine  from  the 
evidence  when  the  defendant  gave  notice  to  the  plaintiff  of  his 
intention  to  rescind  the  contract ;  and  also  further  charged, 
tliat  notice  given  to  the  employes  of  the  plaintiff  must  have 
been  brought  to  the  knowledge  of  the  plaintiff,  and  that  if 
the  iron  was  ordered  on  the  18th  of  September,  and  was 
received  on  that  day,  the  defendant  would  be  chargeable 
with  the  loss,  on  the  iron  so  ordered 

A  verdict  for  $5,700  was  rendered  by  the  jury  for  the 
plaintiff,  whereupon  the  defendant  moved  for  a  new  trial, 
which  was  denied ;  and  it  was  ordered  that  a  case  be  made,  to 
be  heard  in  the  first  instance  at  the  General  Term,  and  that 
in  the  mean  time  judgment  be  stayed. 

Judgment  for  the  plaintiff  was  ordered  at  the  General 
Term,  and  an  appeal  was  taken  therefrom  to  this  court. 

M.  Schoonmaker^  for  the  appellant,  cited  Seymour  v.  Wil- 
son (14  N.  Y.,  565) ;  Griffin  v.  Marquardt  (21  N.  T.,  121) ; 
Forlea  v.  WaXler  (25  N.  Y.,  430-439) ;  Beddl  v.  Chase  (34 
N.  Y.,  386). 

Samuel  Hand^  for  the  respondent,  that  the  question  as  to 
completeness  of  the  contract  was  one  of  intent  for  the  jury : 
Parker  v.  Bradley^  2  Hill,  584 ;  Coxiteau  v.  Suydam^  21 
N.  Y.,  179 ;  Jerome  v.  Jerome^  18  Barb.,  21 ;  Renard  v. 
Fuller^  4  Bosw.,  107 ;  Scott  v.  Whippel^  5  Greenl.,  336 ;  CuUer 
V.  Whittimore^  10  Mass.,  442.  Also  citing  Hawks  v.  Mun- 
ger  (2  Hill,  200) ;  Bank  v.  DaUn  (34  Wend.,  411).  On 
question  of  damages :  Sedgwick  on  Damages,  251,  4th  ed. ; 
JJnderhiU  v.  Oas-light  Co.  (31  How.,  37);  Masterston  v. 
Brookhjn  (7  Hill.  62) ;  GHffin  v.  Cdver  (16  N.  Y.) 

FoLGEE,  J.  1st.  The  motion  for  a  nonsuit  was  properly 
denied.  The  action  was  upon  a  contract  in  writing.  It  was 
signed  by  the  plaintiff  and  defendant,  and  by  no  one  else. 
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It  was  signed  in  duplicate,  and  delivery  made  by  each  to  the 
other.  It  sliowed  them  the  only  contracting  parties*  The 
fact  that  in  the  body  of  the  instrument  Hasbrouck,  who  did 
not  execute  it,  was  named  as  a  joint  contractor  with  Ander- 
son, did  not  prevent  it  from  having  effect  against  Anderson. 
{Parker  v.  Bradley^  2  Hill,  584.)  Prima  fade^  it  was  the 
contract  of  Dillon  and  Anderson.  And  the  onus  was  on 
Anderson,  to  show  that  he  was  not  bound  as  the  party  of  the 
second  part,  by  his  execution  of  it,  until  it  was  also  executed 
by  Hasbrouck.  The  testimony  that  was  given  to  that  end 
was  not  so  positive  as  to  wairant  the  judge  at  the  circuit  in 
taking  the  question  from  the  jury.  It  was  shown  that 
Anderson  assisted  in  the  drafting  of  it;  that  he  inserted 
in  it  the  material  clause  binding  Dillon  to  proceed  imme- 
diately with  the  work;  that  he  made  delivery  of  it  to 
Dillon;  that  when  the  execution  of  it  by  Hasbrouck 
also  was  mentioned,  Dillon  expressed  himself  satisfied  with 
it  as  it  was,  and  that  he  did  not  care  for  Hasbrouck's  signa- 
ture, from  which  Anderson  made  no  dissent ;  that  the  pres- 
ence of  Hasbrouck  was  expected  at  the  place  where  the  con- 
tract was  executed,  and  that  it  was  not  executed  until  it  was 
known  that  he  would  not  be  there ;  that  Anderson  affixed  no 
condition  or  qualification  to  his  delivery  of  the  contract,  and 
no  effort  is  shown  to  have  been  subsequently  made  to  procure 
the  execution  of  the  contract  by  Hasbrouck.  There  was  no 
testimony  sufficient  to  so  completely  outweigh  the  prima 
faoic  effect  of  the  instrument,  and  that  above  detailed,  as  to 
make  it  a  question  of  law  for  the  judge  on  undisputed  or 
clearly  proven  facts.  And  he  made  no  error  against  the 
defendant  in  submitting  it  to  the  jury,  as  he  did,  to  find 
whether  the  defendant  made  the  contract  in  question  with 
the  plaintiff,  intending  to,  and  actually  making  himself 
individually  liable  to  the  plaintiff  for  the  work.  Indeed,  if 
Anderson  meant  not  to  be  bound  by  the  contract,  he  should 
have  accompanied  the  delivery  of  it  with  an  expression  of  such 
intention.  If  he  executed  it  generally,  without  such  declara- 
tion, he  was  holden  though  he  stood  alone.    (2  Hill,  Bxt^pra^ 
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2d.  Tlie  defendant  being  a  witness  in  his  own  behalf,  was 
asked  by  his  counsel :  ^  Did  you  intend  to  make  an  individual 
contract  ?"  which  question  was  overruled  by  the  court  It 
called  for  his  purpose  mentally  formed,  but  undisclosed,  to 
the  plaintiff.  It  sought  to  annul,  by  an  intention  not 
expressed,  words  and  acts  relied  upon  by  the  plaintiff,  by 
which  he  was  influenced,  and  which  of  themselves  were 
prima  facie  evidence  of  an  agreement.  An  agreement  is 
said  to  be  the  meeting  of  minds  of  the  parties.  But  minds 
cannot  meet  when  one  keeps  to  itself  what  it  means  to 
do,  nor  can  one  party  know  that  the  other  does  not  assent 
to  a  contract,  the  terms  of  which  have  been  discussed  and 
settled  between  them,  unless  dissent  is  made  known.  Here 
was  the  oral  bargaining  going  before  the  written  contract. 
Here  was  the  written  contract  signed  and  delivered  without 
qualification  of  the  act  of  delivery,  without  the  expression  of 
the  intention  called  for  by  the  question  that  the  act  of 
delivery  was  not  to  be  taken  as  meaning  all  it  seemed  to 
mean.  The  testimony  called  for  was  not  proper.  There  are 
authorities  that  a  witness  may  be  asked  his  motive  or  intent 
in  doing  an  act.  (See  McKovm  v.  Htmtery  30  N.  T.,  625 ; 
Thurston  v.  ComeUy  38  N.  Y.,  281 ;  Beddl  v.  Chase,  34  N. 
Y.,  386.)  We  think  that  they  hold  no  more  than  this :  That 
where  the  doing  of  the  act  is  not  disputed,  but  is  aflSrmed, 
and  whether  the  act  shall  be  held  valid  or  invalid,  hangs 
upon  the  intent  with  which  it  was  done,  which  *in tent  from 
its  nature  would  be  formed  and  held  without  avowal ;  there 
he  upon  whom  the  intent  is  charged  may  testify  whether  he 
secretly  held  such  intent  when  he  did  the  act.  Thus  an 
insolvent  assignor  in  trust,  charged  with  the  fraudulent  intent 
to  hinder  and  delay  creditors,  may  be  called  in  support  of 
the  deed  of  trust,  and  may  say  whether,  when  he  made  it,  he 
had  no  fraudulent  purpose.  And  one  sued  for  a  malicious 
prosecution,  may  testify  that  in  setting  on  foot  the  legal  pro- 
ceedings, he  believed  that  there  was  cause  for  them.  And, 
as  an  extreme  case,  which  we  are  not  willing  to  extend,  one 
against  whom  the  defence  of  usury  has  been  set  up,  has  been 
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permitted  to  testify  what  was  the  intention  in  stipulating  for 
a  sum  reserved  out  of  the  face  of  a  note.  But  that  an  act 
should  be  held  to  have  or  not  to  have  effect,  and  one  party  to 
it,  to  be  bound  or  not  as  the  other  party  to  it  should,  by  his 
undisclosed  purpose,  have  determined,  is  warranted  by  no 
sound  principle. 

3d.  The  defendant,  by  notice  to  the  plaintiff,  stopped  the 
work  under  the  contract  soon  after  it  was  begun.  He  thereby 
incurred  a  liability  to  the  plaintiff  for  the  damages  sustained 
by  him.  The  judge,  in  general  terms,  charged  the  jury,  that 
these  damages  were  such  sum  as  would  be  an  indemnity  for 
the  actual  loss  sustained.  It  has  been  laid  down  that  in  an 
action  brought  upon  an  agreement,  full  performance  of  which 
has  been  prevented  by  the  defendant,  the  damages  of  the 
plaintiff  are  such  profits  as  he  would  have  made  had  the  con- 
tract been  fully  carried  out.  {Clark  y.  The  Mayor ^  4  Comst., 
338 ;  P.  W.  and  B.  R.  B.  v.  Bbwardy  13  How.  U.  S.,  307, 
44 ;  and  see  Messmore  v.  JV.  T.  Shot  Co.^  40  N.  Y.,  422,  7.) 
But  in  many  cases,  as  in  this,  materials  for  the  performance 
of  the  contract  may  have  been  got,  and  labor  expended  in 
good  faith  before  the  notice  to  stop  has  been  given,  and  the 
materials,  by  the  labor  put  upon  them  for  a  particular  pur- 
pose, may  have  been  depreciated  in  value  for  general  pur- 
poses. It  is  manifest  that  the  plaintiff  cannot  be  fully  indemni- 
fied in  such  case  without  he  is  repaid  for  such  labor  and  for 
any  loss  sustained  upon  such  materials.  {Sbsmer  v.  Wilson^  7 
Mich.,  294.) 

We  understand  from  the  course  of  the  trial,  from  the  charge 
of  the  judge,  and  the  verdict  of  the  jury,  that  these  rules 
were  substantially  adopted  below.  It  became  very  material 
then,  to  ascertain  just  when  the  notice  to  stop  the  work  was 
given.  For  it  was  the  duty  of  the  plaintiff,  as  soon  as  due 
notice  was  given,  to  have  so  acted  as  to  save  the  defendant 
from  further  damage,  so  fer  as  it  was  in  his  power.  And  the 
performance  of  this  duty  called  for  aflSrmative  action  on  his 
part.  {Hamilton  v.  McPherson^  28  N.  Y.,  72.)  And  in 
this  view,  the  counsel  for  the  defendant  called  upon  the  judge 
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to  charge  tlie  jnry  that  notice  of  intention  to  rescind,  given 
to  the  employes  of  the  plaintiff,  was  sufficient.  The  judge 
declined,  and  counsel  excepted.  But  the  judge  did  charge 
the  jury  that  to  be  effectual,  the  notice  must  be  brought  to 
the  knowledge  of  the  plaintiff.  To  which  there  was  excep- 
tion. Understanding  this  request  to  refer  to  the  notice  which 
it  is  claimed  the  testimony  shows  to  have  been  given  to  the 
foreman  in  the  boiler  shop,  and  the  book-keeper  of  the  plain- 
tiff, and  understanding  the  charge  to  mean  the  personal 
knowledge  of  the  plaintiff,  we  think  that  in  the  charge  error 
was  committed.  A  notice  which  should  not  come  to  the  per- 
sonal knowledge  of  the  plaintiff  might  be  sufficient.  K 
given  to  such  agent  or  employe,  as  was  authorized  to  stand 
in  the  place  of  and  represent  the  plaintiff  in  his  business,  or 
in  the  particular  branch  of  it  connected  with  the  subject- 
matter  of  the  contract,  it  would  be  sufficient.  Notice  to  the 
agent,  is  notice  to  the  principal,  if  the  agent  comes  to  the 
knowledge  of  the  fact  while  he  is  acting  for  the  principal  in 
the  course  of  the  very  transaction,  which  becomes  the  subject 
of  the  suit.  {Bank  of  U.  S.  v.  JDaviSy  2  Hill,  451-61.)  The 
testimony  certainly  tended  to  show  that  Brodie  was  the  direct 
agent  of  the  plaintiff,  in  the  making  of  these  boilers,  that  he 
went  to  Albany  as  such,  and  selected  some  of  the  iron  for 
them,  and  assisted  in  completing  the  purchase  of  .the  rest. 
And  it  also  tended  to  show  that  before  he  had  furnished  the 
memoranda  for  ordering  the  iron,  he  was  notified  to  stop  the 
work  under  the  contract.  So  the  testimony  tended  to  show, 
that  Eales  was  the  book-keeper  of  the  plaintiff,  and  from 
memoranda  furnished  by  Brodie  on  the  18th  of  September, 
made  and  sent  the  written  orders  on  Corning  &  Co.,  for  the 
ii'on,  and  that  before  these  orders  were  dispatched,  and  as 
early  as  the  15th  or  16th  of  September,  notice  was  given  to 
him  to  stop  the  work.  It  should  have  been  given  to  the  jury 
to  find,  whether  Brodie  and  Eales  held  such  relation  to  the 
plamtiff  and  to  the  subject-matter  of  this  contract,  as  brought 
them  within  the  rule  above  laid  down,  and  whether  notice  of 
abandonment  of  the  contract  was  given  to  them  or  to  either 
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of  them,  and  when  it  was  given.  The  request  to  charge  asked 
for  this.  And  the  refusal  and  the  instruction  given,  taken 
in  connection  with  another  part  of  the  charge,  which  was 
duly  excepted  to,  probably  worked  injury  to  the  defendant. 
For  the  court  then  charged  that,  if  it  was  true  that  the 
iron  was  ordered  on  the  eighteenth,  and  the  iron  was  received, 
the  defendant  woidd  be  chargeable  with  the  loss  thereon,  and 
the  plaintiff  entitled  to  recover  such  loss.  The  court  here 
proceeded  on  the  ground,  that  the  notice  did  not  come  to  the 
personal  knowledge  of  the  plaintiff  until  after  the  eighteenth, 
and  that  any  notice  to  Brodie  and  Ealls  was  of  no  avail ; 
which,  as  we  have  stated,  was  a  question  for  the  jury.  The 
court  thus  presented  to  the  jury,  as  an  item  of  the  plaintiff's 
damages,  his  loss  on  iron  ordered  after  a  date,  on  which  the 
jury  might  have  found  that  notice  had  been  given  to  stop 
the  work.  This  is  not  the  only  feature  of  this  part  of  the 
charge,  however.  The  instruction  is,  that  the  defendant  is 
liable  for  the  loss  on  that  iron.  The  testimony  shows  that 
by  far  the  greater  bulk  of  the  iron  was  ordered  on  the 
eighteenth,  after  the  notice  is  claimed  to  have  been  given  to 
the  employes.  And  it  becomes  important  to  know  how  tliat 
loss  is  made  up  in  the  testimony.  That  loss  must  have  been 
an  important  part  of  the  damages  found  by  the  jury.  Full 
two-thirds  of  the  iron  was  delivered  on  the  order  of  the 
eighteenth.  Testimony  was  given  as  to  the  loss  per  poumd 
on  this  iron,  not  only  from  its  being  ordered  of  a  particular 
size,  for  these  particular  boilers,  and  hence  not  adapted  for 
boiler  making  generally,  but  from  the  wastage  of  ity  in  the 
punching,  chipping  and  cutting  in  the  process  of  their  manu- 
facture, and  this  wastage  was  put  as  high  as  five  per  cent  of 
the  whole  weight  of  the  boiljers.  The  witness,  Cowell,  puts 
the  wastage  on  these  boilers  at  10,000  pounds,  half  of  which 
might  be  used  for  other  purposes,  leaving  the  actual  wastage 
five  per  cent. 

But  there  could  have  been  no  wastage  had  it  not  been 
worked  up  after  the  notice^  and  the  plaintiff  had  no  right 
after  notice,  to  work  upon  it  to  the  damage  of  the  defendant. 
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K  the  jury,  in  making  up  their  verdict,  allowed  this  item  to 
the  plaintiff,  it  was  a  wrong  to  the  defendant  And  they 
must  have  done  so,  if  they  followed  the  charge.  It  is  plain 
that  the  verdict  is  not  restricted  to  the  profits  which  the 
plaintiff  might  have  made.  In  part,  it  is  more  than  proba- 
ble, it  consists  of  this  wastage,  and  for  that  it  is  erroneous, 
and  the  error  was  the  result  of  the  direction  by  the  court 
There  are  other  questions  raised  upon  exceptions,  to  refasals 
to  charge,  which  it  is  not  necessary  to  express  opinion  upon. 

The  judgment  of  the  General  Term  should  be  reversed, 
and  a  new  trial  ordered,  with  costs  to  abide  the  event. 

All  the  judges  concurring  in  reversal,  except  Peckham, 
who  did  not  sit    Judgment  reversed  and  new  trial  ordered. 
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The  Chicago  and    Great    Eastern  Railway  Company, 
Appellant,  'o.  Francis  B.  Dane  and  ors.,  Respondents. 

Where  the  defendant  offered  by  letter  to  receive  from  the'  pUdntiff  and 
transport  from  New  York  to  Chicago  raihoad  iron,  not  to  exceed  a  cer- 
tain number  of  tons,  during  certain  specified  months,  at  a  specified  rate 
per  ton,  and  the  plaintiff  answers  merely  assenting  to  the  proposal,  bat 
does  not  agree  on  his  part  to  deliver  any  iron  for  such  transportation. —  ' 
Edd^  that  there  was  no  valid  contract  binding  on  either  party;  Hdd.^  far- 
ther that  it  is  incumbent  upon  a  party  to  whom  a  contract  is  proposed 
by  letter  to  signify  his  acceptance  within  a  reasonable  time,  if  he  desires  to  ' 
take  advantage  of  it,  and  that  four  months  is  not  in  general  a  reasonable  • 
time  within  which  to  do  so. 

(Argued  December  13, 1870 ;  decided  December  20, 1870.) 

This  is  an  appeal  from  a  judgment  of  the  General  Term 
of  the  Supreme  Court  in  the  first  judicial  district,  aflSrming  a 
judgment  for  the  defendant  entered  upon  the  report  of  a 
referee. 

This  action  was  brought  to  recover  damages  on  an  alleged 
contract  of  the  defendant  to  carry  and  transport  a  quantity 
of  railroad  iron  from  New  York  to  Chicago  for  the  plaintiffi. 
The  only  evidence  of  the  contract  were  the  letters  quoted  ia 
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the  opinion  of  the  court.  The  defendant  insisted  that  the 
agreement  was  invalid  for  want  of  the  proper  U.  S.  internal 
revenue  stamp  affixed  at  the  time  It  was  made.  But  tlie 
referee  overruled  the  objection,  holding  that  it  was  sufficient 
under  section  173  of  the  revenue  act  of  June  30, 1864,  to 
stamp  the  instrument  on  its  production  in  court.  This  point 
was  not  passed  on  in  this  court. 

Ttttis  and  Westervdty  for  the  appellant,  insisted  that  the 
contract  was  binding.  {Barton  v.  McLean^  5  Hill,  256; 
Hodden  v.  Dimmick,  31  How.  Pr.  R.,  196 ;  24  W.,  289 ; 
43  B.,  35 ;  1  Mete.,  84;  17  B.,  260.)  As  to  subsequent  offer 
of  plaintiffs  they  cited  7  N.  T.,  350 ;  5  Pick.,  384 ;  5  M.  & 
W.,  501 ;  8  Pick.,  393 ;  36  B.,  583 ;  46  B.,  239 ;  8  W.,  483 ; 
3  Hill,  215.  As  to  necessity  of  stamp  they  cited  12  Wheat 
U.  S.,  460;  4  B.  ifeC.,49;  8  East,  242;  2  B.  &A.,797; 
3  Taunt.,  220;  11  M.  &  W.,  561;  20  Venn.  R.,  49;  2 
DowL,  494;  8  Bing.,  146;  11  Ex.  R.,  190;  8  East,  242; 
2  Man.  &  Ryl.,  382;  13  Jur.  R.,  §  212;  35  B.,  599;  15  N.T., 
85,  152, 153,  254. 

H.  W.  Johnson^  for  the  respondents,  that  the  contract 
was  invalid,  cited  1  Pars,  on  Con.,  373-4 ;  5  Bing.,  34 ;  12 
B.,  502 ;  2  B.  &  C,  474 ;  9  A.  &  E.,  693 ;  47  B.,  172 ;  23  W. 
R.,  435;  4  Hill,  351;  12  J.  R.,  190;  id.,  397;  1  Oaines, 
583 ;  25  E.  L.  &  E.,  478. 

Grover,  J.  Whether  the  letter  of  the  defendants  to  plain- 
tiff, and  the  answer  of  plaintiff  thereto  (leaving  the  question 
of  revenue  stamps  out  of  view),  proved  a  legal  contract  for 
the  transportation  of  iron  by  the  defendants  for  the  plaintiff 
from  New  York  to  Chicago  upon  the  terms  therein  specified, 
depends  upon  the  question  whether  the  plaintiff  became 
thereby  bound  to  famish  any  iron  to  the  defendants  for  such 
transportation,  as  there  was  no  pretence  of  any  consideration 
for  the  promise  of  the  defendants  to  transport  the  iron,  except 
the  mutual  promise  of  the  plaintiff  to  furnish  it  for  that  pur- 
Hand  — Vol.  IV.        31 
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pose,  and  to  pay  the  specified  price  for  the  service.  TJnless, 
therefore,  there  was  a  valid  undertaking  by  the  plaintiff  so 
to  furnish  the  iron  the  promise  of  the  defendants  was  a  mere 
nude  pact,  for  the  breach  of  which  no  action  can  be  main- 
tained. The  material  part  of  the  defendants'  letter  affecting 
this  question  is  as  follows :  "  We  hereby  agree  to  receive  in 
this  port  (New  York),  either  from  yard  or  vessel,  and  trans- 
port to  Chicago,  by  canal  and  rail  or  the  lakes,  for  and  on 
account  of  the  Chicago  and  Great  Eastern  Bailway  Company, 
not  exceeding  six  thousand  tons  gross  (2,240  lbs.)  in  and 
during  the  months  of  April,  May,  June,  July  and  August, 
1864,  upon  the  terms  and  for  the  price  herein  after  specified." 
This  letter  was  forwarded  by  the  defend^  ts  to  the  plaintiff 
April  15, 1864.  On  the  16th  of  April,  the  plaintiff  answered 
this  letter,  the  material  part  of  which  was  as  follows :  '^  In 
behalf  of  this  company  I  assent  to  yopr  agreement,  and  will 
be  bound  by  its  terms."  We  have  seen  that  the  inquiry  is, 
whether  this  bound  the  plaintiff  to  furnish  any  iron  for  trans- 
portation. It  is  manifest  that  the  word  "  agree  "  in*the  letter 
of  the  defendants  was  used  as  synonymous  with  the  word 
"  offer,"  and  that  the  letter  was  a  mere  proposition  to  the 
plaintiff  for  a  contract  to  transport  for  it  any  quantity  of 
iron  upon  the  terms  specified,  not  exceeding  6,000  tons,  and 
that  it  was  so  understood  by  the  plaintiff.  The  plaintiff  was 
at  liberty  to  accept  this  proposition  for  any  specified  quantity 
not  beyond  that  limited ;  and  liad  it  done  so,  a  contract 
mutually  obligatory  would  have  resulted  tlierefrom,  for  the 
breach  of  which  by  either  party  the  other  could  have  main- 
tained an  action  for  the  recovery  of  the  damages  thereby 
sustained.  This  mutual  obligation  of  the  parties  to  perform 
the  contract  would  have  constituted  a  consideration  for  the  \ 
promise  of  each.  But  the  plaintiff  did  not  so  accept.  Upon  \ 
the  receipt  of  the  defendants'  offer  to  transport  not  to  exceed 
6,000  tons  upon  the  terms  specified,  It  merely  accepted 
such  offer,  and  agreed  to  be  bound  by  its  terms.  This 
amounted  to  nothing  more  than  the  acceptance  of  an 
option  by  the  plaintiff  for  the  transportation  of  such 
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tity  of  iron  by  the  defendants  as  it  chose ;  and  had  there 
been  a  consideration  given  to  the  defendants  for  such 
option,  the  defendants  would  have  been  bound  to  transport 
for  the  plaintiff  such  iron  as  it  required  within  the  time  and 
quantity  specified,  the  plaintiff  having  its  election  not  to 
require  the  transportation  of  any.  But  there  was  no  con- 
sideration received  by  the  defendants  for  giving  any  such 
option  to  the  plaintiff.  There  being  no  consideration  for  the 
promise  of  the  defendants,  exgept  tlus  acceptance  by  the'^ 
plaintiff,  and  that  not  binding  it  to  furnish  any  iron  for 
transportation  ^unless  it  chose)|  it  follows  that  there  was  no 
consideration  for  any  promise  of  the  defendants,  and  that  the 
breach  of  such  promise  furnishes  no  foundation  for  an  action. 
The  counsel  for  the  defeiftigfets  insists  that  the  contract  may'V 
be  upheld  for  the  reason  that  at  the  time  the  letters  were 
written  thft  defenaants  were  engaged  in  transporting  iron  for 
the  plamtrff.  But  this  had  no  connection  with  the  letters 
any  more  than  if  the  defendants  were  at  the  time  employed 
in  any  other  service  for  the  plaintiff.  Nor  does  the  fact  that 
the  defendants,  after  the  letters  were  written,  transported 
iron  for  the  plaintiff  at  all  aid  in  upholding  the  contract. 
This  did  not  oblige  the  plaintiff  to  furnish  any  additional 
quantity,  and  consequently  constituted  no  consideration  for  a 
promise  to  transport  any  such.  The  counsel  for  the  appellant 
further  insists  that  the  letter  of  defendant  was  a  continuing 
offer,  and  that  the  request  of  the  plaintiff,  in  August,  to 
receive  and  transport  a  specified  quantity  of  iron  was  an 
acceptance  of  such  offer,  and  that  the  premises  then  became 
mutually  obligatory,  if  not  so  before.  This  position  cannot 
be  maintained.  Upon  receipt  of  the  defendants'  letter,  the 
plaintiff  was  bound  to  accept  in  a  reasonable  time  and  give 
notice  thereof,  or  the  defendant  was  no  longer  bound  by  the 
offer.  The  judgment  appealed  from  must  be  affirmed  with 
costs. 

All  the  judges  concurring  except  Allen,  J.,  who,  having 
been  of  counsel,  did  not  sit. 

Judgment  affirmed. 
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Maby  M.  Hamilton,  Kespondent,  v.  Jeremiah  Yan  Eensse- 

LAER,  Appellant. 

Where  the  defendant  guaranteed  **  the  punctual  payment  of  the  interest" 
upon  a  bond  payable  in  six  years  and  six  months  from  date  with 
interest  semi-annually. — Heldj  that  the  guarantee  only  extended  to  the 
payment  of  interest  fidling  due  before  the  time  of  payment  of  the  principaL 

After  the  principal  sum  has  fallen  due,  intjf9rest  is  payable  not  by  the 
orighial  terms  of  the  agreement,  but  as  damages  for  a  breach  of  contract 
Church,  Ch.  J. 

(Argued  December  5, 1870 ;  decided  January  24, 1871.) 

This  is  an  appeal  from  the  judgment  of  the  Supreme 
Court,  of  the  first  district,  rendered  on  the  submission  of  a 
controversy  without  action.  The  facts  suflSciently  appear 
from  the  opinion  of  the  court. 

I^oah  Davis  and  G.  D.  Z.  HarriBon^  of  counsel  for  the 
appellant,  insisted  that  the  obligation  of  a  surety  is  to  be 
strictly  construed.  {Gates  v.  McKee^  8  Ker.,  232 ;  21  How. 
U.  S.,  66 ;  2  Caine's  Cases,  1 ;  10  J.  R,  180 ;  14  B.  R,  536 ; 
6  Hill,  540;  2  Comst.,  185;  6  Seld.,  469;  9  Wheat.,  680, 
720;  6  Duer,  276.)  That  he  only  agreed  to  pay  interest 
until  principal  fell  due.  (6  Car.  &  Payne,  661 ;  5  Cow.,  587, 
611 ;  18  N.  Y.,  35 ;  9  W.,  471 ;  10  P.,  49 ;  2  Allen,  239 ;  5 
Gray,  12 ;  7  Gray,  580 ;  11  P.,  142 ;  5  J.  R.,  268 ;  13  W., 
639.) 

Samuel  E.  Lyon^  for  the  respondent,  insisted  that  guaran- 
tee extended  to  interest  due  after  maturity  of  the  bond.  (12 
Wheat.,  515 ;  7  Peters,  U.  S.,  113, 122 ;  2  How.  R.,  426 ;  17 
W.,  422 ;  3  Den.,  518 ;  24  K  Y.,  64 ;  19  W.,  557 ;  24  W.,  85.) 

Chueoh,  Ch.  J.  This  case  came  before  the  Supreme  Court 
upon  a  submission  under  section  372  of  the  Code.  William 
D.  Waddington,  with  two  others,  were  indebted  to  the  plain- 
tiff's assignor  in  the  sum  of  $10,000.  In  July,  1854,  it  was 
agreed  that  Waddington  should  be  released  from  his  joint 
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liability  on  said  debt  upon  executing  and  delivering  his  bond 
for  one-third  of  said  amount,  payable  in  January,  1861,  with 
semi-annual  interest  and  the  defendant's  guaranty  of  the  pay- 
ment of  the  interest,  which  was  done.  The  claim  against  the 
defendant  is  based  upon  the  guaranty,  which  is  in  the  follow- 
ing words:  ^*For  value  received  I  guarantee  the  punctual 
paymait  of  the  interest  on  the  within  bond,  and  will  pay  the 
interest  on  demand  in  de&ult  of  its  payment  by  Mr.  Wad- 
dington.'^ 

The  question  is,  whether  the  defendant,  as  guarantor,  is 
liable  for  anything  beyond  the  interest  up  to  the  time  when 
the  principal  became  due,  according  to  the  terms  of  the  bond. 
This  must  depend  upon  the  construction  of  the  language  of 
the  instrument,  viewed  in  the  light  of  circumstances  existing 
at  the  time  it  was  made.  In  ascertaining  the  meaning  of  the 
language  used,  the  same  rules  of  construction  are  applicable 
to  contracts  of  suretyship  as  to  other  contracts.  When  the 
true  signification  of  the  contract  is  thus  ascertained,  the  surety 
or  guarantor  has  a  right  to  insist  that  his  liability  shall  not 
be  extended  beyond  its  precise  terms.  {Gates  v.  McKee^ 
3  Ker.,  232,  and  cases  cited.) 

What,  then,  is  the  true  meaning  of  this  contract?  Wad- 
dington  agreed  to  pay  the  principal  in  six  years  and  a  half, 
and  in  the  meantime  to  pay  semi-annual  interest  on  specified 
days.  The  defendant  is  presumed  to  have  seen,  and  under- 
stood the  exact  agreement  of  Waddington,  and  to  have  exe- 
cuted the  guaranty  in  contemplation  of  its  performance  by 
him.  He  had  a  right  to  limit  his  liability,  and  he  did  limit 
it.  He  did  not  guaranty  the  payment  of  the  principal,  but 
only  the  ^'  punctual  payment  of  the  interest  on  the  within 
bond."  What  interest  ?  Gearly,  the  interest  payable  accord- 
ding  to  the  terms  of  the  bond,  and  that  only. 

No  other  interest  was  specified  or  alluded  to,  and  none 
other  was  contemplated  by  the  defendant  as  he  con- 
tracted, we  must  presume,  with  reference  to  the  payment  of 
the  principal,  when  due, by  Waddington.  He  neither  agreed 
to  pay  the  principal,  nor  to  be  liable  for  the  consequences  of 
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its  non-payment.  Whatever  those  consequences  might  be, 
they  must  fall  by  the  legal  eflTect  of  the  respective  obligations 
of  the  parties  upon  "Waddington  alone.  Whether  upon  a 
failure  upon  his  part  to  pay  the  principal,  he  was  liable  for 
the  interest  accruing  afterward,  on  the  ground  that  as  between 
him  and  the  obligee,  the  contract  continued  upon  the  ori- 
ginal terms,  as  seems  to  have  been  held  in  Van  JSuren  v. 
Van  Gaasheck  (4  Cow.,  496),  or  whether  he  was  liable  for 
such  interest  by  way  of  damages,  for  non-performance  of 
the  contract,  makes  no  difference  with  the  liability  of  the 
defendant  upon  his  guaranty  to  pay  only  the  interest  which 
accrued  according  to  the  express  terms  of  the  bond.  The 
autliorities,  however,  preponderate  in  favor  of  the  latter  posi- 
tion. {Brainard  v.  JbneSy  18  N.  Y.,  35.)  And  such  is  the 
legal  character  of  the  transaction.  If  Waddington  was  sued 
upon  the  bond  for  not  paying  the  principal,  damages  for  non- 
performance would  be  awarded  against  him  in  accordance 
with  the  principle  in  other  cases  of  breach  of  contract.  That 
these  damages  are  fixed  at  the  legal  rate  of  interest,  does  not 
change  the  character  of  the  recovery,  it  only  establishes 
the  measure  or  r^te  of  compensation  for  the  damages.  It 
has  been  held,  that  a  party  is  liable  after  default  for  the  legal 
rate  of  interest,  although  the  conventional  rate  is  less.  {Bell 
v.  Mayor  of  New  York^  10  Paige,  49.)  And  when  interest 
is  only  recoverable  as  damages  after  defeult  in  the  payment 
of  the  principal,  the  receipt  of  the  principal  debt  is  a  bar  to 
the  claim  for  such  interest.  {Jacot  v.  Emmet,  11  Paige,  142 ; 
Johnson  v.  Brennan,  5  I.  E.,  268.) 

There  is  considerable  force!  in  the  argument  of  the  counsel 
for  the  respondent,  that  in  construing  the  contract  it  is  not  to 
be  supposed  that  the  parties  had  knowledge  of  or  reference  to 
these  legal  distinctions  when  the  contract  was  made,  and  that 
business  men  regard  the  sum  recoverable  after  the  principal 
is  due«  in  their  dealings  with  each  other,  as  interest  in  the 
ordinary  sense  of  the  term,  and  not  as  compensation  by  way 
of  damages.  Conceding  the  soundness  of  this  position,  these 
recognized  distinctions  may  be  resorted  to  by  the  defendant 
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to  prevent  a  technical  or  arbitrary  construction  against  him. 
The  true  rule  of  construction  undoubtedly  is,  that  the  intent 
of  the  parties,  to  be  gathered  from  the  language  and  sur- 
rounding circumstances,  is  to  prevail.  The  intent  of  the 
defendant,  ascertained  by  legal  rules,  was  to  agree  to  pay  the 
interest  expressly  provided  for  in  the  bond  only,  but  when 
the  plaintiff  urges  that  the  defendant  has  employed  general 
words  guaranteeing  the  payment  of  interest  upon  the  bond 
without  limitation,  and  that  these  words  include  interest  after 
as  well  as  before  default,  and  claims  to  enforce  the  rigid  rule 
of  liability  therefor,  it  is  pertinent  to  answer  that,  by  strict 
legal  rules,  interest,  as  such,  cannot  be  recovered  after  default 
in  the  payment  of  the  principal,  and  that  such  interest  is  not, 
therefore,  within  the  language  of  the  contract.  We  do  not 
place  the  decision  upon  this  narrow  ground,  but  prefer  to 
rest  it  upon  the  proposition,  that  by  the  plain  and  ordinary 
meaning  of  the  language  used  in  the  contract,  when  applied 
to  the  facts  existing  at  the  time  it  was  made,  the  interest 
recoverable  after  the  principal  became  due,  whether  it  is 
regarded  as  interest  upon  a  continuing  contract  or  as  dam- 
ages for  its  non-performance^  was  not  in  the  contemplation 
of  the  parties  at  the  time,  and  was  not  the  interest  specified 
and  provided  for  in  the  defendant's  contract.  The  construc- 
tion contended  for  by  the  plaintiff  might  render  the  contract 
as  burdensome  as  if  it  had  been  a  guaranty  of  the  pay- 
ment of  the  principal  itself.  The  defendant  might  never  be 
able  to  discharge  the  obligation,  except  by  the  payment  of 
the  principal,  and  in  that  case  the  result  would  be  to  compel 
him  substantially  to  perform  a  contract  which  it  is  conceded 
he  never  entered  into.  The  interest  due  on  the  31st  of 
January,  1861,  not  having  been  paid  into  court  after  tender 
made,  must  be  recovered  in  this  action. 

The  judgment  must  be  aflBrmed  as  to  $136.11,  being  the 
amount  of  such  interest,  and  reversed  as  to  the  residue,  with- 
out costs  in  the  Supreme  Court  or  this  court  to  either  party. 

All  the  judges  concurring,  judgment  affirmed  as  to  $136.11, 
and  reversed  as  to  the  residue,  without  costs. 
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Patrick  O'Beiene,  Respondent,  v.  James   T.    Lloyd, 

Appellant. 

Where  an  action  is  brought  on  a  contract,  all  claims  arising  under  the 
1^  1^^  same  and  then  due  constitute  an  entire  and  indivisible  cause  of  action 

and  a  judgment  therein,  is  a  bar  to  any  fhrther  action  founded  on  sudi 

claims. 
A  voluntary  compromise  or  satisfaction  of  the  claim  made  in  an  action, 

which  embraces  only  part  of  an  entire  demand,  does  not  necessarily 

merge  the  whole  demand  ;  it  might  sever  the  demand  and  compromise 

the  part  sued  for,  leaving  the  rest  to  stand. 
The  compromise  under  the  facts  of  this  case, — hdd  not  to  have  so  severed 

the  demands. 

(Argued  December  15, 1870 ;  decided  December  20, 1870.) 

Appeal  from  the  General  Term  of  the  Superior  Court  of 
the  city  of  New  York,  aflSrming  a  judgment  for  plaintiff. 

In  the  year  1865,  the  defendant  agreed  with  the  plaintiff  to 
pay  him  $400  per  sheet  for  town  or  city  maps,  to  be  furnished 
by  him  on  the  order  of  the  defendant,  payable  on  the  deliv- 
ery of  each  sheet  of  any  map  so  ordered. 

Under  this  agreement,  the  plaintiff  made  and  furnished  to 
the  defendant  six  sheets  of  the  city  of  Albany,  and  three  of 
the  city  of  Buffalo,  and  had  partially  made  a  fourth  of  the 
city  of  Buffalo  when  he  was  notified  by  the  defendant  to 
stop  work.  This  notice  was  given  in  December,  1865,  and 
was  complied  with. 

The  plaintiff  rendered  a  bill  to  the  defendant,  dated  Janu- 
ary 6,  1866,  charging  him  $400  each  for  the  nine  sheets 
delivered,  and  $250  for  the  sheet  partially  made  w^hen  the 
order  to  stop  work  was  given.  The  bill  also  contained 
charges  for  extra  work  and  expenses,  amounting  to  $627,  and, 
after  crediting  $640  paid  on  account,  left  a  balance  claimed 
of  $3,862. 

The  defendant  disputed  the  items  of  $250  for  the  map 
partly  made,  and  $627  extra  work  and  exp^ises,  and  marked 
them  on  the  bill  '*  disallowed,"  at  about  the  time  the  bill  was 
rendered. 
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On  the  8th  of  January,  1866,  the  plaintiflf  rendered  to  the 
defendant  a  second  bill,  conBisting  of  the  same  items  as  the 
first,  except  the  disputed  items  of  $250  for  the  map  partially 
made  and  $600  for  extra  work,  and  showing  a  balance  due 
of  $3,012.  Two  payments  on  account,  of  fifty  dollars  on 
January  8th,  and  fifty  dollars  January  13th,  were  proved  by 
plaintiff's  receipts. 

Evidence  was  given  on  the  part  of  the  plaintiff  to  the  effect, 
tliat,  between  the  time  of  the  presentation  of  the  first  and 
second  bills,  the  defendant  told  him  to  take  back  the  map 
partly  made  and  finish  it,  and  then  he  would  pay  for  it  at  the 
contract  price.  That  the  plaintiff  then  rendered  the  second 
bill,  omitting  this  map,  and  afterward  completed  tliis  map,  and 
tendered  it  to-  the  defendant  on  the  8th  of  February,  1866. 
These  facts  were  controverted  by  the  defendant's  evidence. 

On  the  10th  of  February,  1866,  the  plaintiff  commenced 
an  action  in  the  Supreme-Court  against  the  defendant,  claim- 
ing in  the  summons  to  recover  $3,762,  with  interest.  An 
attachment  against  the  property  of  the  defendant,  as  a  con- 
cealed debtor,  was  issued  in  that  action  for  the  sum  of  $3,762, 
with  interest  and  costs. 

The  complaint  in  that  action,  verified  March  15th,  1866, 
claims  an  indebtedness  of  only  $3,512.  This  indebtedness  is 
alleged  to  have  arisen  under  an  agreement  to  furnish  maps  at 
$400  per  sheet,  and  for  extra  work.  This  complaint  only 
claims  payment  for  nine  sheets  or  sections  of  maps,  and  makes 
no  mention  of  the  tenth  sheet,  which  is  the  one  in  dispute  in 
this  action,  but  it  embraces  a  claim  of  $650  for  the  reasona- 
ble value  of  extra  work  in  and  about  the  making  of  said 
maps,  sheets,  or  sections. 

The  defendant  answered  in  that  action,  denying  material 
all^ations  of  the  complaint  and  setting  up  a  defence. 

On  the  24th  of  March,  1866,  a  stipulation  was  made  in 
that  action,  by  the  parties  fixing  the  amount  of  the  plaintiff's 
demand  in  that  action  at  the  sum  of  $3,000,  and  his  costs  at 
$250,  providing  for  payment  in  installments ;  and  that  so  long 
as  the  installments  should  be  paid  all  proceedings  in  the  action 
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should  be  stayed,  but  that  in  case  of  default,  the  plaintiif 
should  be  at  liberty  to  enter  judgment  for  the  amount  of 
$3,250,  less  such  sums  as  the  defendant  should  have  paid. 

These  payments  were  further  secured  by  a  chattel  mort- 
gage. The  defendant  paid  the  full  amount  stipulated,  and 
the  chattel  mortgage  was  satisfied  March  1st,  1867,  but  the 
action  has  not  been  formally  discontinued. 

After  those  payments,  the  present  action  was  commenced 
for  the  recovery  of  $400,  for  the  sheet  which  was  incomplete 
at  the  time  of  the  rendition  of  the  bills,  and  for  which  he 
charged  $250  in  the  first  bill,  and  which  sheet  the  plaintiff 
testifies  he  afterward  completed,  and  tendered  on  the  8th  of 
February,  1866. 

On  the  trial  the  counsel  for  the  defendant  moved  to  dis- 
miss the  complaint  on  the  ground,  among  others,  that  the 
demand  in  this  suit  was  due  when  the  former  suit  was  com- 
menced, and  that  that  suit,  and  the  settlement  proved,  con- 
stituted a  bar  to  this  action. 

This  motion  was  denied,  and  an  exception  taken,  and  vari- 
ous requests  to  charge,  embracing  substantially  the  same 
proposition  were  made,  and  refused,  and  exceptions  taken. 

Hohert  SeweU  &  James  F,  Pierce,  for  the  appellant, 
insisted  that  where  several  installments  are  due,  the  demand 
is  entire,  and  a  recovery  of  part  bars  the  whole,  and  cited 
Girling  v.  Adas  (2  Keb.,  617) ;  S.  0.,  1  Sid.,  73 ;  WiUard 
V.  Sherry  (16  Johns.,  121) ;  8  Wend.,  494 ;  15  Johns.,  229  ; 
1  Wend.,  487;  13  Wend.,  644;  Colmn  v.  Corvin  (15  Wend., 
557) ;  19  Wend.,  206 ;  16  K  T.,  548 ;  15  Johns.,  421. 

Francis  O,  Salmon,  for  the  respondent, 

Rapallo,  J.  The  demands  set  forth  in  the  complaint  in 
the  action  which  was  compromised,  and  the  claim  for  which 
this  action  was  brought,  are  admitted  to  have  arisen  under  the 
tjame  contract ;  and  the  latter  claim,  if  valid,  was  due  when 
the  first  action  was  brought.    They,  therefore,  constituted  an 
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entire  and  indivisible  cause  of  action,  within  the  principle  of 
the  authorities  cited  by  the  counsel  for  the  appellant,  and 
which  are  collected  and  reviewed  in  the  case  of  JSecor  v.  Stur- 
gis  (16  K  Y.,  548). 

It  is  conceded,  in  the  opinion  of  the  court  below,  that,  if 
the  first  action  had  proceeded  to  judgment,  such  judgment 
would  have  been  a  bar  to  this  action,  and  that,  if  the  pen- 
dency of  the  former  action  had  been  properly  pleaded,  the 
complaint  must  have  been  dismissed  on  that  ground;  and 
these  positions  have  not  been  questioned  by  the  respondent  on 
this  appeal.  Such  being  the  scope  and  eflfect  of  the  first  action, 
tlie  substantial  question  here  is,  what  construction  should  be 
put  upon  the  stipulation  for  the  settlement  of  that  action. 
Is  it  to  be  construed  as  embracing  and  disposing  of  the  spe- 
cific items  mentioned  in  the  complaint,  and  those  only,  leaving 
still  open  between  the  parties  all  other  disputed  claims  of  the 
plaintiff  under  the  contract  in  question,  or  should  it  be  deemed 
in  law  to  have  been  the  intention  of  the  parties  to  compro- 
mise all  matters  which  would  have  been  disposed  of  by  a  final 
judgment  in  the  action  ? 

The  stipulation,  and  the  security  given  and  payments  made 
in  pursuance  of  it,  were  a  valid  accord  and  satisfaction.  The 
only  question  is,  what  matters  were  embraced  in  that  accord  ? 

Although  a  judgment  in  an  action  which  embraces  only 
part  of  an  entire  demand  would  merge  the  whole  demand,  so 
that  no  subsequent  action  could  be  maintained  to  recover  the 
part  which  had  been  omitted,  it  does  not  necessarily  follow 
that  a  voluntary  compromise  or  satisfaction  of  the  claim  made 
in  the  action  would,  under  all  circumstances,  have  the  same 
effect.  The  parties  might  make  a  valid  agreement  to  sever 
the  demand  and  compromise  the  part  sued  for,  leaving  the 
residue  to  stand ;  and  where  such  an  agreement  is  made,  or 
can  be  inferred  from  the  circumstances,  the  settlement  would 
be  no  bar  to  the  demands  not  actually  satisfied  or  settled. 

Whether  the  legal  effect  of  the  stipulation  in  this  case  was 
or  was  not  thus  to  sever  the  demand,  must  be  gathered  from 
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the  language  of  the  stipulation  itself,  in  connection  with  the 
circumstances  under  which  it  was  made. 

The  evidence  showed  that  some  of  the  items  embraced  in 
the  complaint  in  the  first  action  were  in  dispute ;  also,  that 
the  item  now  sued  for  was  disputed  and  was  omitted  from  the 
complaint,  although  it  had  been  in  part  embraced  in  the  sum- 
mons and  attachment 

The  sum  paid  on  the  settlement  was  less  than  that  demanded 
by  the  plaintiff  even  in  his  complaint.  It  is  clear  that  the 
stipulation  was  for  a  compromise,  and  not  merely  a  part  pay- 
ment. 

But  it  is  contended  that  the  language  of  the  stipulation 
fixing  'Hhe  amount  of  the  plaintiff' 8  claim  in  this  action^^ 
necessarily  limited  it  to  that  portion  of  his  claim  which  was 
specially  described  in  the  complaint,  and  that  it  did  not 
embrace  other  disputed  claims  under  the  same  contract, 
although  it  is  conceded  that  by  not  including  them  in  the 
action  the  plaintiff  would  be  deemed  to  have  absolutely 
waived  them  if  he  had  proceeded  to  judgment. 

In  support  of  this  claim  the  legal  rule  is  invoked  that  the 
matters  set  forth  in  the  complaint  only  are  properly  involved 
in  the  action,  and  from  this  rule  the  conclusion  is  drawn  that 
the  matters  embraced  in  the  summons  and  attachment,  but 
omitted  in  the  complaint,  cannot  be  deemed  to  have  been 
covered  by  the  stipulation. 

But  the  reasoning  is  equally  strong  in  favor  of  the  position 
that  the  stipulation  was  made  in  view  of  the  rule  that  a 
recovery  of  the  amount  of  the  plaintiff's  claim  in  that  action 
would  bar  any  subsequent  claim  for  the  amount  now  sued 
for ;  that  a  judgment  in  the  action  would  put  an  end  to  the 
latter  claim,  and,  therefore,  that  it  was  in  legal  effect  involved 
in  the  claim  made  in  the  action,  though  not  specifically  men- 
tioned in  the  complaint,  and  that,  if  there  had  been  any  inten- 
tion to  separate  and  reserve  it  such,  intention  would  have  been 
expressed. 

But  we  are  not  confined  to  the  presumption  arising  from 
the  omission  of  such  reservation. 
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The  provision  contained  in  the  Btipnlation,  that  in  case  of 
default  in  the  payments  agreed  upon,  judgment  should  be 
entered  in  the  action  for  $3,000  and  costs,  less  such  payments 
as  might  have  been  made,  shows  very  plainly  that  the  utmost 
the  plaintiff  was  intended  to  have  under  this  compromise  was 
such  amount  as  he  would  be  entitled  to,  in  case  he  entered 
judgment  for  the  stipulated  sum  or  such  part  of  it  as  the 
defendant  should  fail  to  pay,  and  that  therefore  no  agreement 
was  made  or  can  be  implied  by  virtue  of  which  any  claim, 
which  would  have  been  barred  by  such  a  judgment,  can  be 
deemed  to  have  been  reserved  from  the  settlement.  The 
provision  for  the  entry  of  judgment  was  manifestly  intended 
as  a  penalty  to  secure  .performance  by  the  defendant.  But  to 
give  to  the  stipulation  the  construction  claimed  by  the 
respondent,  we  must  attribute  to  it  the  incongruity  of  con- 
•  verting  this  penalty  into  an  inducement  on  the  part  of  the 
defendant  to  violate  his  agreement ;  for  if  the  voluntary  pay- 
ment of  the  stipulated  amount  leaves  the  defendant  liable  to 
a  claim  from  which  he  would  have  been  discharged  by  a  judg- 
ment entered  pursuant  to  the  stipulation,  it  was  plainly  to 
his  interest  to  make  default.  The  plaintiff  would  then  have 
had  no  remedy,  except  to  enter  judgment  for  the  balance  due 
on  the  stipulation,  and  there  was  to  be  no  increased  cost  to 
the  defendant  in  that  event. 

We  cannot  interpret  the  stipulation  so  as  to  render  it 
thus  incongimous,  and  are,  therefore,  of  opinion  that,  properly 
construed,  it  operated  as  a  compromise  of  all  claims  imder 
the  contract  in  question,  which  would  have  been  barred  by  a 
judgment  in  the  first  action. 

The  judgment  should  be  reversed,  and  a  new  trial  granted 
with  costs  to  abide  the  event. 

All  the  judges  concurring,  except  Peckham,  J.,  who  dis- 
sented. 

Judgment  reversed  and  new  trial  granted. 
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Charles  D.  Burrill,  executor  of  James  C.  E.  Brown, 
deceased,  Appellant,  v.  Julia  M.  Boabdhan,  executrix  of 
James  H.  Eoosevelt,  Respondents. 

An  executory  bequest  limited  to  the  use  of  a  corporation  to  be  created 
within  the  period  allowed  for  the  vesting  of  future  estates  and  interests 
is  valid. 

Where  a  testator  bequeathed  the  residue  of  his  estate  to  nine  trustees,  for 
the  establishment  of  an  hospital  for  the  reception  and  relief  of  sick  and 
diseased  persons,  and  directed  them  to  apply  to  the  legislature  for  a 
charter  to  incorporate  the  same,  and  in  case  the  legislature  should  refuse 
to  grant  this  within  two  years  next  after  his  death,  pnmded  ttjoo  Uves 
named  in  his  toiU  should  continue  so  long^  then  the  trustees  were  to  pay 
over  the  same  to  the  United  States. — Hdd^  that  the  provisloni  did  not 
violate  the  statute  of  perpetuities,  but  that  the  corporation  could  take 
only  in  case  the  charter  was  granted  within  the  two  lives  named. 

Hdd  further,  that  the  bequest  was  not  void  on  account  of  the  uncertainty 
of  the  beneficiary. 

Quere  as  to  the  validity  of  the  contingent  bequest  over  to  the  United 
States.    (Church,  Ch.  J.) 


(Argued  November  17th,  1870;  decided  January  24th,  1871.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  district,  affirming  a  judg- 
ment of  the  Special  Term  dismissing  the  complaint. 

The  object  of  the  action  was  to  procure  a  judicial  construc- 
tion, annulling  as  illegal  and  void,  the  bequest  made  by 
James  H.  Eoosevelt,  deceased,  of  his  residuary  personal 
estate,  which  James  C.  Roosevelt  Brown,  the  plaintiff's  tes- 
tator, who  was  sole  next  of  kin  of  said  I^osevelt,  ratified  and 
confirmed  by  deed  in  his  lifetime,  and  by  his  last  will  and 
testament.  The  will,  after  disposing  of  the  real  estate,  con- 
tains a  bequest  to  his  executors  of  $100,000  in  trust,  to 
receive  the  profits  thereof,  and  apply  the  same  to  the  use  of 
his  nephew,  James  C.  Brown,  during  Jiis  life,  and  upon  his 
death  to  his  issue,  if  living,  and  if  none,  then  to  pay  the 
same  to  the  residuary  legatees  in  trust  for  a  hospital  endow- 
ment ;  and  also,  a  bequest  of  all  the  rest  and  residue  of  his 
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personal  estate,  lapsed  legacies,  and  estate  not  well  disposed 
of,  to  the  presidents,  for  the  time  being,  of  five  certain  chari- 
table institutions,  and  four  individuals  named  by  him  in  his 
will,  and  "  the  survivor  and  survivors  of  them  for  the  estab- 
lishment, in  the  city  of  New  York,  of  an  hospital  for  the 
reception  and  relief  of  sick  and  diseased  persons,  and  for  its 
permanent  endowment." 

Such  institution  was  to  be  managed  and  conducted  by  the 
nine  trustees  thus  provided,  and  provision  was  made  for  fill- 
ing vacancies  in  the  board  of  trustees.  The  will  also  directed 
his  trustees  to  apply  to  the  legislature  of  the  State  for  proper 
acts  to  incorporate,  secure,  and  perpetuate  the  hospital,  and 
in  case  the  legislature  foiled  to  grant  the  same,  to  convey  the 
fund  to  the  United  States.  The  contingent  bequest  to  the 
United  States  was  accompanied  with  expressions  recommend- 
ing that  that  government  pass  laws  to  carry  out  the  trust.  The 
clause  of  the  will  containing  these  provisions  will  be  found 
stated  in  the  opinion  of  the  court.  The  testator  died  Novem- 
ber 30th,  1843,  leaving  as  his  heir-at-law  his  nephew,  James 
C.  R.  Brown,  who  died  January  20th,  1864,  and  the  plaintiff 
is  his  executor. 

The  act  of  incorporation  was  passed  by  the  legislature 
February  2d,  1864,  and  was  accepted  by  the  trustees. 

George  F.  Comstock^  for  the  appellant,  insisted  that  the 
trustees  could  not  take  the  legal  estate,  or  hold  any  interest 
in  the  property,  legal  or  equitable  ;  that  the  trust  was  void 
on  account  of  the  uncertainty  of  the  corporate  donee ;  that 
it  was  void  as  within  the  statute  of  perpetuities ;  he  also 
argued  at  great  length,  to  show  that  the  system  of  charitable 
uses  had  never  been  in  force  in  this  State,  referring  to  and 
incorporating  his  argument  in  Bascom  v.  AXberUon  (34  N.  Y., 
584) ;  Lemj  v.  Lem/  (33  K  Y.,  97). 

John  M,  MasoUy  with  CharUs  G^  Conor ^  of  counsel  for  all  the 
defendants,  except  the  United  States,  insisted  that  the  hospi- 
tal was  to  be  managed  and  created  only  by  means  of  a  cor- 
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poration  to  be  created  by  law ;  that  it  was  not  within  the 
statute  of  perpetuities.  {Cadell  v.  Palmery  1  CI.  &  Finelly, 
372,  421,  422 ;  16  W.,  114 ;  23  N.  Y.,  71,  9th  clause  ;  28  B., 
141  to  148;  24  N.  T.,  12;  1  Hilton,  494;  23  N.  Y.,  375.) 
That  the  bequest  to  the  corporation  to  be  created  was  good, 
(34  K  Y.,  596  to  598 ;  4  Wheaton,  693 ;  9  Peter's  U.  S., 
315  to  317 ;  3  Peter's  U.  S.,  115  ;  24  N.  Y.,  651 ;  33  N.  Y., 
113  to  119 ;  Ambler,  550 ;  3  Vesey  Qr.,  714.) 

J/oah  DavtSj  of  counsel  for  the  United  States. 

Theodore  W,  Dwighty  of  counsel  for  defendant,  except  the 
United  States,  argued  in  favor  of  the  existence  of  charitable 
uses  in  this  State. 

Church,  Ch.  J.  This  action  was  brought  by  the  plaintiff 
as  executor  of  the  will  of  James  C.  Kosevelt  Brown,  against 
the  defendant,  Julia  M.  Boardman,  executrix  of  the  will  of 
James  H.  Rosevelt,  deceased,  and  others,  for  the  purpose  of 
having  the  residuary  bequest  in  the  will  of  the  latter  pro- 
viding for  founding  and  maintaining  a  hospital  declared  void, 
and  claiming  that  the  plaintiff,  as  executor  of  Brown,  who 
was  the  heir-at-law  of  the  testator,  Eosevelt,  is  entitled  to  all 
sums  thus  attempted  to  be  bequeathed,  and  to  the  whole  of 
the  residuary  estate. 

The  solution  of  the  questions  presented  involves  the  con- 
struction and  validity  of  those  provisions  of  the  will  of  Mr, 
Rosevelt  which  provide  for  the  founding  and  permanent 
endowment  of  a  hospital ;  and  it  is  important,  in  the  first 
place,  to  ascertain  the  intent  and  meaning  of  the  provisions 
in  question. 

The  testator  gave  the  residue  of  his  personal  estate,  includ- 
ing lapsed  legacies,  etc.,  in  trust  to  the  successive  presidents 
of  five  "  certain  incorporations,"  naming  them,  and  to  four 
private  individuals,  naming  them,  "  and  to  the  survivor  and 
survivors  of  them  for  the  establishment  in  the  city  of  New 
York  of  an  hospital  for  the  reception  and  relief  of  sick  and  dis- 
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eased  persons,  and  for  its  permanent  endowment."  He  then 
directed  that  the  institution  should  be  managed  by  the  nine 
trustees  thus  appointed,  and  in  case  of  any  vacancy  in  the 
individual  trustees  it  should  be  filled  by  the  oflScial  trustees. 
After  some  ftirther  directions  about  the  management  of  the 
funds,  the  will  contains  the  following  clauses : 

*^  I  direct  my  trustees  promptly  to  apply  to  the  legislature 
of  this  State  for  proper  acts  to  incorporate,  secure  and  per- 
petuate said  hospital.  And  should  such  legislature  for  two 
years  next  after  my  decease  (provided  the  youngest  of  my 
said  individual  trustees  living  at  my  decease,  and  my  said 
nephew,  or  either  of  them,  shall  so  long  live,)  refuse  or  neg- 
lect to  grant  a  liberal  charter  for  the  safe  organization,  con- 
duct and  perpetuity  of  such  hospital  establishment  in  accord- 
ance with  the  provisions  of  my  will,  I,  in  that  event,  direct 
my  trustees  from  time  to  time  to  pay  over  the  above  bequests 
that  may  come  into  their  possession  under  my  will  to  the 
government  of  the  United  States  of  America,"  etc. 

Taking  these  several  clauses  together,  it  is  quite  manifest 
that  the  unincorporated  trustees  could  not  administer  the 
charity,  and  had  no  duty  imposed  upon  them  with  reference 
to  the  fund  except  to  pay  it  over  to  the  ulterior  legatee,  if  the 
legislature  failed  to  grant  the  charter.  It  is  true  the  residu- 
ary estate  was  given  to  them  for  the  establishment  and 
endowment  of  a  hospital ;  but  they  could  only  accomplish 
this  according  to  the  terms  of  the  will,  by  and  through  a 
corporation  to  be  thereafter  created,  which  it  was  made  their 
duty  promptly  to  apply  for. 

Such  is  the  general  scope  of  the  will.  The  purpose  is  first 
declared,  and  then  the  means  of  accomplishing  it  are  pre- 
scribed, and,  to  render  his  intent  more  certain,  the  testator 
declared  that,  if  the  charter  was  not  granted  within  a  specified 
period  the  bequest  should  go  in  another  direction. 

This  provision  repels  any  implication  even  in  favor  of  the 

right  of  the  private  trustees  to  administer  the  fund  for  the 

benefit  of  the  charity,  or  to  do  any  act  with  reference  to  it, 

except  to  apply  for  a  charter.    If,  therefore,  the  limitation 
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to  the  incorporated  hospital  is  valid  as  a  contingent  executory 
bequest,  it  is  not  material  to  inquire  into  the  competency  of 
the  unincorporated  trustees  to  take  the  legal  title  for  the 
temporary  purpose  indicated.  Neither  their  appointment 
nor  their  title  was  essential  to  the  validity  of  the  contingent 
limitation.  The  law  would  compel  the  application  of  the  pro- 
perty to  the  purposes  of  the  la\vful  bequest,  wherever  it  should 
be  found. 

It  is  urged  that  there  is  no  bequest  to  the  contemplated 
corporation,  and  no  direction  to  pay  the  fund  to  it.  The 
testator  declares  in  the  residuary  clause  his  purpose  to  be 
the  establishment  of  a  hospital  and  its  permanent  endowment. 
The  condition  of  the  endowment  is,  that  the  legislature  shall 
pass  proper  acts  "  to  incorporate,  secure  and  perpetuate  said 
hospital,''  that  is  the  hospital  specified  in  the  residuary  clause 
which  provides  for  its  endowment.  The  next  paragraph 
directs  the  manner  of  investing  the  funds  of  the  "  incorpora- 
tion "  thus  provided.  Nothing  can  be  more  certain,  than  that 
the  testator  designed  that  the  title  to  the  funds  or  property 
in  the  possession  of  the  trustees  or  elsewhere,  which  was 
included  in  the  residuary  clause,  should  vest  in  the  corpora- 
tion immediately  upon  its  creation,  and  a  requirenient  for  a 
formal  payment  or  delivery  was  doubtless  deemed  unneces- 
sary because  the  trustees  of  the  testator  were  to  be  also  trus- 
tees and  managers  of  tJie  corporation. 

Nor  can  it  be  claimed  that  this  is  a  present  bequest  to  a 
corporation  not  m  esse.  When  it  appears  from  the  will  that 
the  donee  is  to  come  into  being  in  future,  or  to  become  quali- 
fied to  take  upon  the  happening  of  some  iuture  event,  a 
present  bequest  will  not  be  presumed,  nor  unless  "  there  is 
not  the  least  circumstance  from  which  to  collect  the  testator^s 
intention  of  anything  else  than  an  immediate  devise  to  take 
eflTect  in  praesenti.^^  (Feame  on  Remainders,  536.)  Here, 
eveiy  circumstance  concurs  in  giving  the  bequest  an  executory 
character.  An  application  was  to  be  made  to  the  legislature 
after  the  testator's  death,  for  a  charter.     If  obtained,  the 
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bequest  would  take  effect ;  if  not,  it  would  go  to  the  ulterior 
donee. 

The  reasonable  interpretation  of  the  will  is,  that  the 
testator  intended  to  limit  a  contingent  future  interest  in  the 
nature  of  an  executory  devise,  the  contingency  depending 
npon  the  creation  of  a  corporation  by  the  legislature,  capable 
of  taking  within  the  period  allowed  for  the  suspension  of 
ownership  of  property  by  the  statute  against  perpetuities. 

The  language  might  have  been  more  explicit ;  but  avoiding 
technical  criticisms,  and  observing  the  rule  to  find  a  lawful 
instead  of  an  unlawM  intent,  and  considering  all  the  pro- 
visions of  the  will,  the  construction  indicated  seems  the  most 
natural  and  accurate. 

It  is  objected  that  the  provisions  in  question  violate  the 
statute  against  perpetuities.  By  this  statute,  the  title  to  per- 
sonal property  must  vest  absolutely  within  two  lives  in  being. 
A  possibility  of  suspension  beyond  that  for  any  time,  how- 
ever short,  is  fatal.  {SchetUer  v.  Smithy  41  N.  T.,  328.)  It 
is  urged  that  such  suspension  is  possible,  because  the  legisla- 
ture might  pass  the  charter  on  the  last  day  of  the  existence 
of  the  last  of  the  two  lives ;  that  it  would  not  become  opera- 
tive until  accepted  by  the  trustees,  and  that  such  acceptance 
would  take  time,  dnring  which  the  title  could  not  vest. 

From  the  language  employed,  the  testator  must  have 
intended  that  the  charter  would  be  obtained  and  become  ope- 
rative within  the  two  lives.  The  trustees  were  to  apply  for 
acts  to  incorporate,  secure  and  perpetuate  the  hospital,  and 
the  legislature  was  to  grant  a  charter  for  its  safe  organization, 
conduct  and  perpetuity  within  the  specified  period.  This 
language  implies  that  the  testator  intended  a  complete  cor- 
porate existence.  Besides,  the  charter  to  be  granted  could 
only  be  the  one  applied  for,  in  which  case  no  formal  accept- 
ance is  necessary.    (Angell  &  Ames  on  Corporations,  69.) 

It  is  also  claimed  that  the  bequest  to  the  corporation  does 
not  depend  upon  obtaining  the  charter  within  the  two  lives, 
and  that  this  condition  is  applicable  only  to  the  limitation  to 
the  United  States ;  and  if  that  is  invalid,  and  the  charter  was 
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afterward  obtained,  it  might  be  accepted  and  the  corporation 
take  the  bequest.  This  constniction  is  too  technical.  When 
the  testator  declared  that,  if  the  legislature  neglected  for  the 
specified  period  to  grant  the  charter,  the  bequest  to  the  United 
States  should  take  effect,  he,  in  substance  and  legal  implica- 
tion, declared  that  the  corporation  should  not  take  after  that 
period.  If  the  former  is  invalid,  the  title  would  then  vest 
immediately  in  the  next  of  kin.  A  void  provision  is  opera- 
tive to  indicate  the  intent  of  the  testator.  (  Van  Kleech  v. 
Dutch  Churchy  20  Wend.  K.,  457.) 

The  material  legal  question  remains  to  be  considered,  viz. : 
Whether  an  executory  bequest  limited  to  the  use  of  a  corpo- 
ration, to  be  created  within  the  period  allowed  for  the  vesting 
of  future  estates  and  interests,  is  valid  ? 

I  am  not  aware  tliat  this  precise  question  has  ever  been  judi- 
cially determined  in  this  State.  In  the  cases  of  Leonard  v. 
Burr  (18  N.  Y.,  108),  Phelps  v.  Pond  (23  N.  T.,  77)  and 
Bascom  v.  Albei'tson  (24  N.  T.,  59),  the  statute  against  per- 
petuities was  violated,  and  in  Owens  v.  Ths  Missionary 
Societyy  etc.  (14  N.  Y.,  380),  and  in  Downing  v.  Marshall 
the  bequests  were  to  unincorporated  societies,  incapable  of 
taking  the  title.  In  such  cases,  a  subsequent  incorporation 
would  not  \dtalize  a  bequest  which  was  void  at  the  time  it 
was  made.  But  two  cases  have  been  cited  in  favor  of  tlie 
validity  of  such  a  limitation.  The  first  is  the  case  of 
Attorney-General  v.  Downing  (Wilmot's  Opns.,  p.  16), 
wliere  lands  were  devised  to  purchase  a  piece  of  ground  and 
erect  a  college,  and  the  will  contained  a  du'ection  to  obtain  a 
charter. 

Lord  Ch.  J.  Wilmot  held  such  an  executory  devise  good 
upon  the  same  principle  as  a  devise  for  the  benefit  of  an 
unborn  child.  He  says :  "  So  in  this  case,  the  testator  does 
not  only  declare  his  intention  to  give  to  a  person,  not  in  esse^ 
but  is  actually  giving  directions  for  the  creation  of  tliat  per- 
son ;  and  there  is  no  difference  between  the  cases,  but  that 
one  is  an  executory  trust  for  a  natural  person  to  be  created, 
and  the  other  is  a  political  peraon  to  be  created.'' 
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It  is  claimed  that  the  court  in  this  case  held  the  devise  good, 
independent  of  the  provision  for  obtaining  a  charter,  which  is 
probably  true;  but  the  individual  opinion  of  Chief  Justice 
WiLMOT  upon  the  point  is  nevertheless  entitled  to  respectful 
consideration. 

The  other  case  cited  is  that  of  Inglis  v.  Sailors*  Snug  Ear- 
hor  (3  Peters,  99),  which  was  decided  by  a  divided  court,  and 
the  precise  ground  upon  which  the  will  was  sustained  is  not 
very  clear ;  but  the  opinion  of  Thompson,  J.,  upon  this  ques- 
tion, is  entitled  to  some  weight  as  an  authority. 

No  authority  or  dictum  has  been  cited  against  the  validity 
of  such  a  bequest. 

As  an  original  question,  I  am  unable  to  discover  any  valid 
objection  to  such  a  bequest,  nor  why  it  does  not  stand  upon 
the  same  principle  as  a  future  limitation  for  the  use  of  an 
unborn  child.  In  the  latter  case  a  natural  being  is  to  come 
into  existence ;  in  the  other,  an  artificial  being. 

I  have  carefully  examined  the  objections  urged  in  the  very 
able  argument  of  the  learned  counsel  for  the  appellant,  and  I 
am  unable  to  give  to  them  my  assent.  They  are  based  mainly 
upon  the  uncertainty  of  the  "  supposed  corporate  donee."  It 
is  said  that  there  is  not  the  same  certainty  of  description  as  in 
the  case  of  an  unborn  child,  who  is  usually  described  as  the 
son  of  A.  B.,  and  the  like ;  that  the  validity  of  the  bequest 
must  rest  on  the  description  itself,  and  cannot  wait  for  com- 
parison ;  that  the  power  of  the  legislature  to  create  corpora- 
tions is  unlimited,  and  that  many  such  could  be  created,  each 
one  of  which  would  answer,  or  might  be  claimed  to  answer, 
the  general  requirements  of  the  will.  It  is  not  admitted  that 
the  same  precise  degree  of  certainty  in  the  character  and 
description  of  the  donee  is  indispensable  to  the  application  of 
the  same  principle ;  but  a  conclusive  answer  to  the  position 
is  suggested  by  the  objection  itself.  We  must  look  at  the 
donee  from  the  stand-point  of  the  testator's  death,  and  from 
tliat  point  the  description  is  as  certain  as  is  the  power  of  the 
legislature  to  create  the  precise  corporation  described.  If  the 
power  existed  to  create  the  specified  artificial  being,  that,  and 
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no  other,  must  be  regarded  as  the  one  designated  by  the  tes- 
tator. It  is  no  answer  to  say  that  the  legislature  could  create 
two  just  alike,  or  even  that  it  could  create  several,  which 
might  claim  to  come  within  the  description.  These  are  em- 
barrassments which  would  afterward  arise,  and  which  ought 
not  to  be  anticipated  in  determining  this  question.  It  is  not 
to  be  supposed  that  the  l^islature  would  pass  more  than  one 
charter,  or  any  other  than  the  one  applied  for,  or  one  different 
than  that  described.  The  most  that  can  be  said  is,  that  a  pos- 
sibility of  uncertainty  existed,  and  this  can  be  said  of  any 
donee,  or  of  any  contingent  event.  K  the  corporation  applied 
for  and  granted  should  not  be  liberal  and  in  accordance  with 
the  provisions  of  the  will,  the  ulterior  donee  or  next  of  kin 
could  challenge  its  right  to  take  the  bequest  It  would  then 
become  a  judicial  question.  {SuU  v.  jHiUl^  24  N.  Y.,  651 ; 
Grant  v.  Haynumd,  6  Peters,  242.) 

But  these  are  questions  of  comparison,  and  do  not  affect 
the  certainty  of  description  viewed  at  the  testator's  death. 
If  the  corporation  described  would  be  a  violation  of  the  Con- 
stitution of  the  State  or  of  the  United  States,  or  for  any  other 
reason  it  could  be  seen  that  it  could  not  be  created,  the  ques- 
tion would  be  quite  different,  but  it  is  not  sufficient  to  say 
that  it  might  not,  or  that  a  different  one  might  be  created* 
The  contingency  upon  which  the  limitation  depended,  was 
possible,  and  was  to  be  accomplished  by  lawful  means  and 
was  not  too  remote. 

It  is  also  objected  that  this  bequest  in  effect  violates  the 
statute  of  wills,  which  prohibits  devises  to  a  corporation  not 
expressly  authorized  to  take  by  wiU.  This  objection  is 
untenable  because  there  is  no  bequest  to  such  a  corporation, 
and  no  bequest  in  praesenti  at  all.  Before  the  bequest  could 
take  effect,  the  corporation  must  be  created,  and  authorized 
to  take  and  hold  the  property  in  perpetuity.  I  can  see  no 
legal  objection  to  the  adoption  of  the  principle  involved  in 
this  case  in  view  of  all  its  legitimate  consequences.  A  limi- 
tation contingent  upon  the  competent  exercise  of  legislative 
power,  within  the  period  of  the  lawful  suspension  of  the 


1871.]  BUBBILL  V.  BOABDHAN.  263 

OpinioD  of  the  Court,  per  Chubch,  Gh.  J. 

ownership  of  property,  cannot  be  said  to  be  unlawful,  although 
the  contemplated  action  of  the  legislature  may  not  be  in 
accordance  with  any  existing  law.  It  is  not  for  the  court  to 
determine  whether  such  contingent  limitations  ought  to  be 
permitted.  Our  duty  is  performed  in  determining  that  there 
is  no  restriction  upon  such  testamentary  dispositions.  My 
conclusion  is,  that  the  executory  bequest  in  his  will,  for 
founding  and  maintaining  a  hospital,  is  valid. 

This  conclusion  renders  it  unnecessary  to  pass  upon  the 
effect  of  the  will,  and  conveyance  of  the  plaintiff's  testator, 
James  C.  Roosevelt  Brown.  Nor  is  the  validity  of  the  ulterior 
bequest  to  the  United  States  necessarily  involved.  Assuming 
that  the  United  States  government  may  take  property  in  this 
way  for  its  general  purposes,  or  for  any  of  its  specific  consti- 
tutional purposes,  I  should  hesitate  about  sanctioning  a  gift 
so  controlled  by  advisory  or  precatory  words,  as  to  require, 
or,  as  a  matter  of  implied  duty,  demand  the  extension  of 
its  power  and  patronage  within  this  State,  over  subjects 
foreign  to  its  legitimate  functions ;  but  as  this  limitation  can 
never  take  effect,  it  is  not  requisite  definitely  to  decide  the 
question.  Nor  is  it  proper  to  decide  the  question,  whether 
the  peculiar  system  of  charitable  tcseSy  as  it  existed  in  Eng- 
land,  has  or  ever  had  in  any  of  its  features  any  foothold  in 
this  State.  The  able  and  exhaustive  arguments  delivered  by 
the  learned  counsel  for  the  respective  parties  upon  this  ques- 
tion were  very  instructive,  and  will  be  of  great  service  to  the 
court,  if  an  occasion  shall  ever  demand  its  determination. 

The  judgment  of  the  Supreme  Court  must  be  affirmed. 

AU  tlie  judges  concurring,  judgn^ent  affirmed. 


Note — The  last  remark  of  the  opinion  gives  an  intimation,  that  the 
question  whether  the  English  system  of  charitahle  uses  exists  in  this 
State,  must  be  regarded  as  stDl  open,  notwithstanding  the  case  of  Bascam 
Y,Aibert8on(UN,Y.,5H).    Rep. 
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James  B.  Blossom,  Respondent,  v.  Moses  Dodd,  President  of 

Dodd's  Express,  Appellant. 

The  common  law  liability  of  common  carriers  cannot  be  limited  by  a 
notice,  though  such  notice  be  brought  to  the  knowledge  of  the  persons 
wliose  property  they  cany  ;  but  such  liability  may  be  limited  by 
express  contract 

Tokens  given  in  exchange  for  baggage  checks  are  not  of  such  a  nature  as 
to  put  persons  on  their  guard  as  to  memoranda  printed  upon  them,  and 
persons  receiying  them  are  not  presumed  to  know  their  contents  or  to 
assent  to  them. 

» 

Accordingly,  where  a  railroad  passenger  in  a  car,  dimly  lighted  at  one  end, 
delivers  his  baggage  checks  to  an  express  messenger  and  receives  in 
return  a  card  or  receipt  on  which  the  number  of  the  check  is  entered, 
and  which  also  contains  an  agreement,  limiting  the  liability  of  the 
express  company,  printed  in  much  smaller  type  than  the  rest  of  the  card, 
and  so  fine  as  to  be  illegible  where  the  passenger  is  sitting. — Held^  that 
the  printed  matter  did  not  enter  into  or  form  a  contract  between  the 
parties. 

(Argued  December  15, 1870 ;  decided  December  20, 1870.) 

Appeal  from  an  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  district,  setting  aside  a  judgment 
entered  upon  the  report  of  a  referee  and  granting  a  new  trial. 

This  action  was  brought  to  recover  for  baggage  of  the 
plaintiff  lost  by  the  defendant. 

The  defendant  was  the  president  of  Dodd's  express,  a  joint 
stock  company,  doing  business  in  the  city  of  New  York  and 
its  vicinity. 

On  the  17th  of  October,  1866,  the  plaintiff  was  a  passenger 
on  a  train  of  cars,  which  was  proceeding  to  New  York  on  ^e 
New  Jersey  Central  railroad.  When  the  train  was  nearly 
at  the  end  of  its  route,  and  between  the  hours  of  ten  and 
eleven  o'clock  in  the  evening,  a  messenger  of  Dodd's  express 
entered  the  car  and  inquired  of  him  if  he  had  any  ba^age  to 
be  delivered. 

The  plaintiff  thereupon  handed  to  the  messenger  two  railroad 
baggage-checks,  one  of  which  was  for  a  gun-case  containing  a 
gun,  and  the  other  was  a  valise  containing  wearing  apparel 
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and  other  articles.  The  messenger  entered  the  numbers  of  the 
cheeks  in  pencil  npon  a  card  or  receipt  of  which  the  following 
is  a  copy,  omitting  the  advertisement  in  large  type  at  the  top 
of  the  paper. 


O 

a 

> 

O 
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I 


nODD'S  SXFRSSS. 


N.  J.  B.  R.  Depot,  Pixb  18  N.  R., ) 
No.  944  Bboaowat,  N.  T.        f 


o 

A 
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It  is  mntnally  agreed,  and  is  part  of  the  consideratioB  of  the  contract, 

that  Dodd's  Bjcpbbss  moU  not  be  liable  for  merchandise  or  jewelry  contained 
in  baggage^  nor  for  loss  by  fire,  nor  for  an  amoant  exceeding  One  Huin>B£D 
Dollars  upon  any  article  anless  specially  agreed  for  in  writing  on  the  receipt 
and  the  eaclra  risk  paid  ther^or^  nor  for  baggage  to  railroa(U  steamboat  or 
steamship  lines  after  the  same  has  been  left  at  the  nsnal  place  of  deliverv 
to  sach  lines,  and  the  owner  hereby  agrees  that  Dodd^s  express  shall  be  liable 
only  as  above;  and  it  is  farther  agreed  that  said  express  shall  not  be  liable 
for  loss  or  damage  unless  the  daim  thertfor  be  made  in  writing  at  their  prin- 
cipal office,  with  this  receipt  annexed,  within  thirty  days  thereafter. 


i 

flu 


k 


At  the  time,  the  cars  were  running  rapidly,  the  lights  were 
mostly  out,  and  the  car  in  which  the  plaintiff  was,  was  nearly 
dark,  but  there  was  one  light  at  the  end. 

This  light  was  insufficient  to  enable  the  plaintiff  to  read  the 
printed  matter  at  the  place  where  he  sat,  and  he  did  not  read  it. 

The  said  Dodd's  express  received  the  valise  and  gun-case 
from  the  railroad  company,  and  on  the  following  day  delivered 
the  gun-case,  but  neglected  to  deliver  the  valise  or  any  of  its 
contents  to  the  plaintiff.  Evidence  tending  to  show  it  was 
stolen  or  fell  from  one  of  the  plaintiff's  wagons,  was  given. 

The  valise  and  its  contents  were  worth  about  $260.  The 
referee  found  that  the  valise  was  stolen  from  the  defendant's 
wagon. 

The  answer  put  in  issue  the  negligence  and  the  value  of  the 
property  lost,  and  set  up  a  special  contract  restricting  the 
liability  of  the  defendant. 

Hand— Vol.  IV.        34 
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The  case  was  tried  before  a  referee,  who  found,  as  conclu- 
sions of  law, 

1.  The  said  baggage  was  received  by  the  said  Dodd'a  ex- 
press, to  be  transported  to  plaintiff's  residence,  under  and 
subject  to  the  conditions  expressed  in  said  receipt,  and  not 
otherwise. 

2.  That,  by  the  delivery  to  the  plaintiff,  and  his  acceptance 
of  the  said  card  or  receipt,  under  the  circumstances,  he  con- 
sented and  agreed  that  said  Dodd's  express  should  not  be  liable 
for  the  loss  of  the  said  valise  to  an  amount  exceeding  one 
hundred  dollars. 

8.  That  the  plaintiff  is  entitled  to  recover  from  defendant 
only  the  sum  of  one  hundred  dollars  and  interest  from  October 
17,  1866. 

To  all  of  which  conclusions  of  law  the  plaintiff  excepted. 

From  the  judgment  entered  upon  this  report,  an  appeal  was 
taken  to  the  General  Term,  where  the  judgment  was  set  aside 
and  a  new  trial  ordered ;  and  from  such  order  an  appeal  was 
taken  to  this  court. 

lAmasa  J.  ParkfT^  for  the  appellant,  that  a  common  carrier 
may  restrict  his  liability.  (1  Pars,  on  Cont.,  711 ;  2  Greenl. 
Ev.,  §  215 ;  York  Co.  v.  Central  JR.  JR.  Co.,  3  Wallace, 
107.) 

That  the  receipt  formed  a  contract.  (6  Blatchf.,  64;  1 
Kern.,  485 ;  4  Keyes,  108 ;  100  Mass.,  605 ;  Abb.,  N.  S.,  288 ; 
55  Barb.,  137, 150, 151 ;  11  Cush.,  97;  25  Eng.  Law  and  Eq., 
400.) 

Samuel  Hand,  for  the  respondent,  that  Dodd's  express  was 
a  common  carrier.    (23  N.  Y.,  335.) 

That  the  receipt  did  not  constitute  a  contract.  (49  Barb., 
21 ;  id.,  283 ;  34  How.  Pr.,  421 ;  2  Abb.,  N.  S.,  220 ;  4 
Bosw.,  225 ;  1  Kern.,  485.) 

That  such  contract  would  not,  in  any  event,  relieve  from 
gross  negligence.  (42  N.  Y.,  212 ;  25  id.,  196 ;  49  Barb.,  30, 
81 ;  6  How.  U.  S.,  344 ;  32  Penn.  St.,  208.) 
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Church,  Ch.  J.  The  common-law  liability  of  common  car- 
riers cannot  be  limited  by  a  notice,  even  though  such  notice 
be  brought  to  the  knowledge  of  tlie  persons  whose  property 
they  carry.  {Dorr  v.  iT.  J.  Steam  Navigation  Co.^  1  Kern., 
485.)  But  such  liability  may  be  limited  by  express  contract. 
(Id. ;  JBiaseU  v.  N.  Y.  Central  B.  B.  Co.,  442 ;  French  v. 
Buffaloy  N.  T.  and  Erie  B.  B.  Co.,  4  Keyes,  108.) 

The  principal  question  in  this  case  is,  whether  there  was  a 
contract  made  between  the  parties  limiting  the  liability  of 
the  defendants  to  a  loss  of  $100  for  the  valise  and  its  con- 
tents, which  the  plaintiff  intrusted  to  their  care.  A  fao 
dimile  of  the  card  upon  which  the  alleged  contract  was 
printed  has  been  furnished  in  the  papers.  It  does  not  appear, 
on  examination,  like  a  contract^  and  would  not,  from  its  gen- 
eral appearance,  be  taken  for  anything  more  than  a  token  or 
check  denoting  the  numbers  of  the  checks  received,  to  be  used 
for  identification  upon  the  delivery  of  the  baggage.  The 
larger  portion  of  the  printed  matter  is  an  advertisement,  in 
large  type.  The  alleged  contract  is  printed  in  very  small 
type,  and  is  illegible  in  the  night  by  the  ordinary  lights  in  a 
railroad  car,  and  is  not  at  all  attractive,  while  other  parts  of 
the  paper  are  quite  so. 

Considerable  stress  is  laid  upon  the  fact  that  the  words, 
"  Read  this  receipt,''  were  printed  on  the  card  in  legible  type. 

The  receipt  reads :  "  Keoeived  of  M articles  or  checks 

numbered  as  below:  368—319."  "For  Dodd's  Express." 
The  blank  is  not  filled,  nor  is  the  receipt  signed  by  any  one. 
The  invitation  is  not  to  read  the  contract,  but  the  receipt.  In 
order  to  read  it,  the  paper  must  be  turned  sideways ;  and  no 
one,  thus  reading  the  receipt,  would  suspect  that  it  had  any 
connection  with  the  alleged  contract,  which  is  printed  indiffer- 
ent and  very  small  type  across  the  bottom  of  the  paper.  It 
is  no  part  of  the  receipt,  is  not  connected  with  it,  and  is  not 
referred  to  in  any  other  part  of  the  paper.  The  defendants 
are  dealing  with  all  classes  of  community ;  and  public  policy, 
as  well  as  established  principles,  demand  that  the  utmost  fair- 
ness should  be  observed. 
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This  paper  is  sabjeet  to  the  criticism  made  by  Lord  Ellen- 
BOEouGH,  in  BtUler  v.  Heane  (2  Camp.,  415),  in  which  he  said, 
tiiat  "  it  called  attention  to  everything  that  was  attractive,  and 
concealed  what  was  calculated  to  repel  customers ;"  and  added : 
"  If  a  common  carrier  is  to  be  allowed  to  limit  his  liability, 
he  must  take  care  that  any  one  who  deals  with  him  is  fully 
informed  of  the  limits  to  which  he  confines  it."  Nor  did  the 
nature  of  the  business  necessarily  convey  the  idea  of  a  eon- 
tract  to  the  traveler  in  such  a  manner  as  to  raise  the  pi-esump- 
tion  that  he  knew  it  was  a  contract,  expressive  of  the  terms 
upon  which  the  property  was  carried,  or  limiting  the  liability 
of  the  carrier.  Baggage  is  usually  identified  by  means  of 
checks  or  tokens.  And  such  a  card  does  not  necessarily  import 
anything  else.  At  all  events,  to  have  the  effect  claimed, 
the  limitation  should  be  as  conspicuous  and  legible  as  other 
portions  of  the  paper.  In  Brown  v.  E.  R.  H.  Co.  (11  Gush., 
97),  where  the  limitation  was  printed  upon  the  back  of  a  pas- 
senger ticket,  the  court  say :  "  The  party  receiving  it  might 
well  suppose  that  it  was  a  mere  check,  signifying  that  the 
party  had  paid  his  passage  to  the  place  indicated  on  the  ticket.'' 
In  the  cases  of  Prentice  v.  Decker  (49  Barb.,  21),  and  Zim- 
iurger  v.  WestcoU  (id.,  283),  limitations  were  claimed  upon 
the  delivery  of  similar  cards  of  another  express  company,  and 
the  court  held,  in  both  cases,  that  such  delivery  did  not  charge 
the  persons  receiving  them  with  knowledge  that  they  con- 
tained contracts.  A  different  construction  was  put  upon  the 
delivery  of  a  similar  card,  in  HopTdns  v.  WcBicoU  (6  Blatchf. 
B.,  64) ;  but  I  infer  that  the  learned  judge  who  delivered  the 
opinion  intended  to  decide  that  something  short  of  an  express 
contract  will  suffice  to  screen  the  carrier  from  his  common-law 
liability,  and  that  a  notice,  personally  served,  which  could  be 
read,  would  have  that  effect.  The  attention  of  the  court  does 
not  seem  to  have  been  directed  to  the  distinction  between  such 
a  notice  and  a  contract,  i  The  delivery  and  acceptance  of  a 
paper  containing  the  contract  may  be  binding,  though  not 
read,  provided  the  business  is  of  such  a  nature  and  the  deliv- 
ery is  under  such  circumstances  as  to  raise  the  presumption 
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that  the  person  receiving  it  knows  that  it  is  a  contract,  con- 
taining Ae  terms  and  conditions  upon  which  the  property  is 
received  to  be  carried.  In  such  a  case  it  is  presumed  that  the 
person  assents  to  the  terms,  whatever  they  may  be.  This  is 
the  utmost  extent  to  which  the  rule  can  be  carried,  without 
abandoning  the  principle  that  a  contract  is  indispensable.! 
The  recent  case  of  Gfrace  v.  Adams  (100  Mass.,  560),  relied 
upon  by  the  defendant's  counsel,  was  decided  upon  this  prin- 
ciple. The  plaintiff  delivered  a  package  of  money  to  an 
express  company,  and  took  a  receipt  containing  a  provision 
exempting  the  company  from  liability  for  loss  by  fire ;  and  the 
court  held  that  he  knew  that  the  paper  contained  the  condi- 
tions upon  which  the  money  was  to  be  carried,  and  was, 
therefore,  presumed  to  have  assented  to  them,  although  he  did 
not  read  the  paper.  The  court  say :  "  It  is  not  claimed  that 
he  did  not  know,  when  he  took  it,  that  it  was  a  shipping  con- 
tract, or  bill  of  lading."  So,  in  Van  GoU  v.  TAe  S.  K  R,  Co. 
(104  Eng.  Com.  Law  E.,  75),  the  same  principle  was  decided. 
WiLLES,  J.,  said :  "  Assuming  that  the  plaintiff  did  not  read 
the  terms  of  the  condition,  it  is  evident  she  knew  they  were 
there."  Keating,  J.,  said :  "  It  was  incumbent  on  the  com- 
pany to  show  that  such  was  the  contract."  *  *  « i  think 
there  was  evidence  that  the  plaintiff  assented  to  those 
terras." 

As  to  bills  of  lading  and  other  commercial  instruments  of 
like  character,  it  has  been  held  that  persons  receiving  them 
are  presumed  to  know,  from  their  uniform  character  and  the 
nature  of  the  business,  that  they  contain  the  terms  upon 
which  the  property  is  to  be  carried.  ( But  checks  for  baggage 
are  not  of  that  character,  nor  is  such  a  card  as  was  delivered 
in  this  instance.  It  was,  at  least,  equivocal  in  its  character. 
In  such  a  case  a  person  is  not  presumed  to  know  its  contents, 
or  to  assent  to  them. 

The  circumstances  under  which  the  paper  was  received 
repel  the  idea  of  a  contract.  No  such  intimation  was  made 
to  the  plaintiff.  He  did  not,  and  could  not,  if  he  had  tried, 
read  it  in  his  seat    It  is  found  that  he  might  have  read  it  at 
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the  end  of  the  car,  or  by  the  lights  on  the  pier  or  in  the  ferry- 
boat ;  and  it  is  claimed  tliat  he  should  have  done  so,  and,  if 
dissatisfied,  shonld  have  expressed  his  dissent.  K  he  had  done 
so,  and,  in  the  bustle  and  confasion  incident  to  such  occasions, 
could  have  found  the  messenger  and  demanded  his  baggage, 
the  latter  might  have  daimed,  upon  the  theory  of  this  defence, 
that  the  contract  was  completed  at  the  delivery  of  the  paper, 
and  that  he  had  a  right  to  perform  it  and  receive  the  com- 
pensation. 

It  is  impossible  to  maintain  this  defence  without  violating 
established  legal  principles  in  relation  to  contracts.  It  was 
suggested  on  the  argument,  that  the  stipulation  to  charge 
according  to  the  value  of  the  property  is  just  and  proper. 
This  may  be  true ;  but  the  traveler  should  have  something 
to  say  about  it.  The  contract  cannot  be  made  by  one  party. 
If  the  traveler  is  informed  of  the  charges  graduated  by  value, 
he  can  have  a  voice  in  the  bargain ;  but,  in  this  case,  he  had 
none.  Whilst  the  carrier  should  be  protected  in  his  l^al 
right  to  limit  his  responsibility,  the  public  should  also  be  pro- 
tected against  imposition  and  fraud.  The  carrier  must  deal 
with  the  public  upon  terms  of  equality ;  and,  if  he  desires  to 
limit  his  liability,  he  must  secure  the  assent  of  those  with 
whom  he  transacts  business. 

My  conclusion  is,  that  no  contract  was  proved. 

1.  Because  it  was  obscurely  printed. 

2.  Because  the  nature  of  the  transaction  was  not  such  as 
necessarily  charged  the  plaintiff  with  knowledge  that  the 
paper  contained  the  contract. 

3.  Because  the  circumstances  attending  the  delivery  of  the 
card  repel  the  idea  that  the  plaintiff  had  such  knowledge,  or 
assented  in  fact  to  the  terms  of  the  alleged  contract. 

The  order  granting  a  new  trial  must  be  affirmed,  and  judg- 
ment  absolute  ordered  for  the  plaintiff,  with  costs. 

All  the  judges  concurring,  upon  the  ground  that  no  con- 
tract limiting  the  liaJbility  of  defendants  was  proved. 

Order  affirmed,  and  judgment  absolute  for  the  plaintiff 
ordered. 
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John  F.  Phillips,  Appellant,  v.  Pateick  Campbell,  Sheriff, 

Bespondent. 

Where  a  sale  was  made  by  the  treasurer  of  a  corporation,  not  authorized 
by  its  by-laws  to  make  such  sale,  but  who  was  proved  to  have  been  in 
the  habit  of  doing  such  business,  with  the  knowledge  and  sanction  of  the 
company,  and  to  have  been  in  &ct  its  sole  managing  agent, — Edd^  that 
the  title  passed  by  such  sale. 

(Argued  December  18, 1870 ;  decided  December  20, 1870.) 

Appeal  from  a  judgment  recovered  against  the  plaintiff  in 
the  City  Court  of  Brooklyn,  and  affirmed  by  the  General 
Term  of  the  Supreme  Court  in  the  second  district. 

The  plaintiff  brought  replevin  for  a  horse  and  truck  alleged 
to  belong  to  the  plaintiff,  and  to  have  been  taken  from  him 
by  defendant.  The  defendant  alleged  that  he  took  the  pro- 
perty, as  sheriff,  in  virtue  of  an  execution  against  the  U.  S. 
Rubber  Company,  and  that  the  property  in  question  at  the 
time  belonged  to  the  company. 

It  was  proved,  on  the  trial,  that  the  property  in  question 
had  been  purchased  by  the  plaintiff  from  the  company,  and 
applied  in  payment  of  a  debt  due  by  the  company  to  the 
plaintiff.  The  property  had  been  in  the  plaintiff's  possession 
some  three  weeks  when  levy  was  made. 

Amasa  J,  Parker^  of  counsel  for  the  appellant,  insisted  that 
sale  was  valid.  {Bank  of  TJ.  S.  v.  Dandridge^  12  Wheat., 
79 ;  McCvllough  v.  A.  cb  E.  B.  B.  Co.,  4  Gill,  58 ;  26  Maine, 
468;  17  111.,  40;  20  K  Y.,  268;  38  id.,  846,  354;  3  Keyes, 
625.) 

Troy  cfe  Place,  with  H.  C.  Place,  of  counsel,  insisted  that 
treasurer  could, not  make  sale.  (2  B.  S.,  5th  ed.,  600 ;  5  Hill, 
221 ;  8  Bosw.,  198 ;  34  Barb.,  563 ;  66  id.,  591.) 

By  the  Court — Peokham,  J.  When  the  testimony  was  in, 
and  the  parties  had  rested,  the  defendant's  counsel  requested 
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the  court  to  direct  a  verdict  for  the  plaintifl',  "  on  the  ground 
that  the  pretended  sale  and  transfer  of  the  property  of  the 
corporation  by  Bramhill  was  unauthorized  and  void  as  against 
the  plaintife  in  the  execution,  and  did  not  divest  the  corpo- 
ration of  its  title  thereto ;  that  there  was  no  proof  of  the 
authority  to  him,  either  express  or  implied,  from  the  corpo- 
ration, to  dispose  of  the  same,  and  it  was,  therefore,  properly 
levied  on  under  the  execution  against  the  corporation."  The 
court  so  directed :  exception. 

At  the  General  Term,  this  direction  was  sustained.  It 
appeared  by  the  evidence  that  the  sale  of  the  property  was 
made  by  the  witness  Bramhill  to  the  plaintiff  in  payment  of 
a  debt  he  had  against  the  United  States  Rubber  Company ; 
that  Bramhill  was  the  treasurer  of  the  company ;  that  the 
by-laws  (which  were  introduced  in  evidence)  did  not  confer 
upon  the  treasurer  power  to  make  this  sale ;  but  it  was  abun- 
dantly proved  that  he  had  been  in  the  habit  of  doing  such 
business,  witli  the  knowledge  and  sanction  of  the  company ; 
that  he  was,  in  fact,  the  sole  managing  agent  of  the  company, 
and  his  authority,  by  its  uniform  course  of  business,  was 
ample.  This  was  sufficient.  Parties  are  not  confined  to  any 
peculiar  mode  or  kind  of  proof  to  establish  the  authority  of 
an  agent  of  a  corporation  to  do  an  act  of  this  character.  {Bank 
of  U.  S.  V.  Dandridge,  12  Wheat.,  79 ;  Conover  v.  The  M. 
Ins,  Co.  of  Albany y  1  Cow.,  290 ;  Mass.  v.  Hossie  Lead  Min. 
Co,,  5  Hill,  137.)  ' 

But  the  respondent's  counsel  insists  here  that  he  presented 
another  ground  for  the  direction,  viz.,  that  the  sale  was  against 
the  provisions  of  the  act  prohibiting  corporations  from  trans- 
ferring property  to  any  one  in  contemplation  of  insolvency, 
and  was  therefore  void.  (1  E.  S.,  603,  §  4.)  We  do  not  so 
understand  it.  Only  one  ground  was  presented.  He  moved 
on  that  ground.  He  made  no  intimation  that  the  corporation 
had  not  the  right  to  make  the  sale,  but  only  that  Bramhill, 
the  treasurer,  had  no  authority  to  do  so.  Upon  reading  his 
proposition,  no  one  could  suppose  that  he  alluded  to  the  inca- 
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pacity  of  the  company  to  seU,  by  reason  of  the  act  being  done 
by  the  corporation  in  contemplation  of  insolvency. 

Tiie  judgment  is  reversed,  and  a  new  trial  ordered ;  costs 
to  abide  the  event. 

All  concurring,  except  Gkoveb,  J.,  who  dissents. 

Judgment  reversed,  and  new  trial  ordered. 


Samuel  "Woodwokth,   Appellant,  v.  Willard  H.  Bennett, 

Respondent. 

Where  an  illegal  contract  has  been  fully  executed,  and  money  paid  there- 
under remains  in  the  hands  of  a  mere  depositary,  who  holds  the  money 
for  the  use  of  one  of  the  parties  to  the  contract,  an  action  brought  to 
recover  the  money  so  held  will  be  sustained. 

A  third  person,  who  receives  money  from  one  party  to  be  paid  to  another 
(which  payment  could  not  have  been  enforced  between  the  two  parties, 
on  account  of  the  illegality  of  the  transaction  between  them),  cannot 
interpose  such  illegality  as  a  defence  to  an  action  brought  against  him  to 
enforce  payment 

Where,  however,  the  recovery  of  the  money  requires  the  enforcement  by 
the  court  of  any  of  the  unexecuted  provisions  of  the  illegal  contract,  no 
action  can  be  maintained. 

Accordingly,  where  four,  one  a  State  engineer,  entered  into  an  arrange- 
ment, by  which  one  of  them  was  to  bid  for  certain  public  work,  and 
all  to  be  jointly  interested  in  the  bid,  andbgfore  the  work  was  awarded, 
they  agreed  to  and  did  withdraw  their  clahn  to  the  work  and  sold 
their  bid  for  $400  to  a  party  who  was  a  higher  bidder  for  the  same 
work,  the  purchaser  giving  his  note  for  the  amount,  which  was  left  with 
one  of  the  four,  with  the  understanding  that,  when  paid,  each  of  said 
I)ersons  should  receive  $100,  the  note  being  subsequently  paid  to  the  party 
holding  it, — Eeld^  in  an  action  brought  by  him  against  one  of  the  parties 
to  this  agreement,  for  goods  sold,  etc.,  that  the  $100  retained  by  him  from 
the  proceeds  of  said  note  was  not  a  good  subject  of  counterclaun,  it  being 
necessary,  in  order  to  sustain  such  claim,  to  enforce  a  partnership  or  joint 
tifticcmcnt  entered  into  for  the  attainment  of  objects  illegal  and  contrary 
to  the  statutes  of  the  State  (Sess.  Laws,  1854,  chap.  329),  which  requires 
that  any  proposal  for  work  shall  contain  the  names  of  aU  parties  inte- 
rested therein,  and  prohibits  any  secret  arrangement  that  any  person  not 
named,  or  any  engineer  in  the  employ  of  the  State,  shall  be  interested 
therein,  etc. 
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Appeal  from  a  judgment  of  the  General  Term  in  the  fifth 
judicial  district,  affirming  a  judgment  of  the  Oneida  Special 
Term,  allowing  a  counter  claim  to  the  defendant  of  $100. 
The  trial  was  before  Justice  Moegan  without  a  jury. 

The  facts  in  this  case  sufficiently  appear  in  the  opinion  of 
the  court. 

O.  F,  BickneUy  for  the  appellant,  that  an  express  promise  can  only  reyive 
a  precedent  good  ccnsideraUon,  (8  Bos.  &  Pull.,  note,  249 ;  Smith  y.  Ware, 
18  Johns.,  258.)  That  a  penalty  Implies  a  proliibition.  (1  Kent  0th  ed., 
525 ;  Qriffilh  v.  WeUs,  3  Denio,  226 ;  Plowden,  206,  g ;  7  Wend.,  31.)  Also 
citing,  on  the  general  question  of  invalidity  of  the  contract,  8  Vesey,  863 ; 
1  Bos.  &  PulL,  284 ;  7  Term,  63 ;  7  Vesey,  470 ;  8  East,  222 ;  2  Bos.  &  Pull., 
87 ;  7  Taunt.,  246 ;  8  Bam.  &  Aid.,  179 ;  8  Mees.  &  Welsby,  484 ;  2  Bam. 
&  Cr.,  473 ;  lOBing.,  110 ;  8  My.  &  K.,  44, 104 ;  6  Cow.,  481 ;  3  Cai.,  218 ;  9 
Johns.,  295 ;  2  Hall,  266 ;  4  Comst ,  449 ;  1  McQ.,  392 ;  16  Johnson,  438 ;  5 
B.  &  C,  108 ;  4  Esp.,  14 ;  5  Ex.,  882 ;  1  BaU  &  C,  860 ;  15  Johns,  880, 881 ; 
4  N.  Y.,  144, 145 ;  8  N.  Y.  Stat  at  Large,  168 ;  10  Bos.,  809 ;  4  Keyes,  208 ; 
89  Barb.,  141 ;  31  id.,  295 ;  17  How.  U.  S.,  222. 

Charles  Mason^  for  the  respondent,  cited  Tenant  v.  EUioU  (1  Bos.  &  Pull., 
8);  Id.,  296;  5  Bosw.,  649;  63  Barb.,  361;  89  id.;  141;  81  id.,  295;  11 
Wheaton,  258 ;  3  Term,  418 ;  Faikey  &  Kenons  4  Burr,  20,  09. 

Church,  Ch.  J.  The  point  in  this  case  is,  whether  the 
court  below  erred  in  allowing  to  the  defendant  the  sum  of 
$100  as  an  offset.  The  facts  are  substantially  as  follows : 
The  plaintiff,  defendant,  Stephens  and  Truesdell,  made  an 
agreement  in  the  nature  of  a  copartnership,  to  propose  or 
bid  for  public  work  on  the  Seneca  river  improyement.  The 
bid  was  to  be  put  in  in  the  name  of  the  plaintiff  alone,  the 
defendant  and  Stephens  to  become  sureties.  Truesdell  was 
at  tlie  time  an  engineer  in  the  employ  of  the  State  on  the 
canjtls.  The  bid  was  made  in  the  name  of  the  plaintiff,  in 
accordance  with  the  arrangement.  Before  the  work  was 
awarded,  the  said  parties  made  an  agreement  with  one  Har- 
oun,  to  withdraw  their  claim  to  the  work,  and  sell  tlieir  bid 
to  him  for  $400  (he  being  a  higher  bidder  for  the  same  work), 
which  was  consummated,  and  he  gave  his  note  for  the 
amount.  It  was  then  arranged  that  the  note  should  be  left 
with  the  plaintiff  for  collection,  and  that  when  collected  each 
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of  said  persons  should  be  entitled  to  $100.  The  plaintiff 
collected  the  note,  paid  to  Stephens  and  Truesdell  each  $100, 
and  promised  to  pay  the  defendant,  and  apply  it  on  their 
deal,  but  never  did.  It  is  claimed  that  it  cannot  be  allowed, 
on  account  of  the  illegality  of  the  transaction  out  of  which 
it  arose.  To  enable  the  court  to  apply  correct  legal  princi- 
ples, it  is  necessary  to  analyze  the  transaction  and  ascertain 
its  true  nature  and  character. 

The  original  arrangement  for  a  joint  interest  or  copartner- 
ship was  illegal,  and  contrary  to  a  positive  statute  in  two 
respects.  The  laws  of  1854,  chapter  329,  in  substance 
requires,  that  every  proposal  for  work  shall  contain  the  names 
of  all  persons  who  are  interested,  and  prohibits  any  secret 
agreement  or  understanding,  that  any  person  not  named 
shall  become  interested  in  any  contract  that  may  be  made, 
and  engineers,  and  all  other  persons  in  the  employ  of  the 
State  on  the  canals,  are  also  prohibited  from  becoming  inter- 
ested in  any  contract  or  job  on  the  public  works. 

In  the  next  place,  the  transaction  with  Haroun  was  con- 
trary to  public  policy,  and  illegal.  It  is  manifest  that  the 
object  and  purpose  of  the  purchase  of  the  bid,  was  to  have 
it  withdrawn  so  as  to  enable  Haroun  to  take  the  contract 
upon  a  higher  bid.  This  was  directly  against  the  interests 
of  the  State,  and  tended  to  destroy  that  honest  competition 
which  public  bidding  is  designed  to  secure ;  and  when,  as  in 
this  case,  it  was  done  partly  for  the  benefit  of  an  officer  of 
the  State,  whose  duty  it  was  to  protect  its  interests,  it  was 
not  only  contrary  to  public  policy,  but  was  grossly  corrupt. 

The  Supreme  Court  placed  its  decision  in  favor  of  the 
defendant,  upon  the  ground  that  as  between  these  parties, 
the  illegal  contract  had  been  fully  executed  when  Haroun 
paid  the  money,  and  that  the  plaintiff  then  became  a  mere 
depositary,  and  held  the  money  for  the  use  of  the  other 
parties. 

It  is  undoubtedly  true  that,  if  the  contract  or  obligation 
does  not  depend  upon  nor  require  the  enforcement  of  the 
unexecuted  provisions  of  the  illegal  contract,  it  will  be  carried 
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out.  It  has  been  laid  down  as  a  test,  that  whether  a  demand 
connected  with  an  illegal  transaction  is  capable  of  being 
enforced  at  law  depends  upon  whether  tlie  party  requires  any 
aid  from  the  illegal  transaction  to  establish  the  case.  (Chitty 
on  Con.,  657.)  So  it  has  been  settled  that  a  party  who  pays 
money  to  a  third  person  for  the  use  of  another,  which,  on 
account  of  the  illegality  of  the  transaction,  he  was  not  obliged 
to  pay,  such  third  person  cannot  interpose  the  defence  of 
illegality.  {Tenant  v.  EUiott^  1  Bos.  &  Pull.,  3 ;  Merritt  v. 
Millard^  4  Keyes,  208.)  This  principle  is  based  upon  the 
undoubted  right  of  a  person  to  waive  the  illegality,  and  pay 
the  money ;  and  that  when  once  paid,  either  to  the  other 
])ai'ty  directly  or  to  a  third  person  for  his  use,  it  cannot  be 
recalled;  and  that  the  third  person,  who  was  in  no  way 
connected  with  the  original  transaction,  cannot  avaQ  himself 
of  a  defence  which  his  principal  saw  fit  to  waive. 

If  the  only  illegal  transaction  was  the  contract  with 
Ilaroun  for  the  sale  of  the  bid,  these  principles  might  be 
applicable,  and  would  probably  constitute  a  good  answer  to  the 
objection  to  this  counter  claim.  The  payment  of  the  money 
by  Haroun  completed  that  contract,  and  nothing  remained 
,  unexecuted.  But  here  the  original  partnership  was  illegal'; 
not  because  of  its  purposes  and  objects,  but  its  composition 
,was  prohibited  by  law.  If  a  lawful  firm  should  receive  funds 
from  an  illegal  traffic  or  business,  it  may  be  that  the  illegality 
would  be  regarded  at  an  end,  and  a  division  of  the  money 
enforced  by  virtue  of  the  rights  of  the  members  under  the 
contract  of  partnership.  This  is  the  utmost  limit  to  which 
the  rule  can  be  carried.    (2  Wal.,  70.) 

In  such  a  case  the  obligation  to  divide  would  not  arise  out 
of  the  illegal  purposes  of  the  firm,  nor  would  the  division 
carry  out  any  of  those  purposes,  but  the  obligation  would 
arise  out  of  the  contract  of  partnership  itself.  Here  this 
contract  was  illegal.  The  object  of  the  statute  was  to  enable 
the  State  officers  to  know  with  whom  they  contracted,  and 
also  to  see  that  the  statute,  prohibiting  engineers  and  other 
canal  officers  from  becoming  interested,  was  not  violated,  and 
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to  prevent  all  secret  combinations  in  relation  to  obtaining 
work.     Tlie  money  obtained  by  this  bid  belongs  to  the  firm  ; 
and  the  plaintiff  could  have  been  compelled  to  divide,  if  the 
firm  had  been  lawful,  by  force  of  the  contract  organizing  it. 
In  this  case  he  also  agreed  to  pay  the  money,  and  defendant 
asks  the  court  to  compel  him  to  perform  this  obligation.   The  ] 
answer  to  it  is  obvious.     There  is  no  obligation,  because  it  i 
was  incurred  contrary  to  law.    It  rests  upon  the  contract  of ' 
partnership,  and  that  is  void  for  illegality. 

In  law  there  was  no  partnership,  and  none  of  the  parties 
obtained  any  rights  under  the  contract  creating  it.  {Arm- 
strong V.  Zewis,  3  Mylne  &  Keen,  45.) 

The  sentiment  of  "honor  among  thieves"  cannot  be 
enforced  in  courts  of  justice.  Suppose  the  engineer  had  sued 
for  his  share  after  an  express  promise,  would  any  court  have 
tolerated  his  claim  for  a  moment  in  the  face  of  a  statute  pro- 
hibiting him  from  being  interested  ?  If  not,  in  what  respect 
does  the  defendant  occupy  any  better  position?  The  first j 
step  in  his  case  is  to  prove  that  he  was  a  secret  partner  and, 
entitled  to  a  share  of  this  money.  The  law  prohibits  secret 
partners,  and  he  is,  therefore,  not  a  partner.  ' 

The  express  promise  does  not  aid  tlie  defendant,  because 
the  promise  was  only  to  carry  out  the  unexecuted  provision 
of  the  contract  of  partnership  to  divide  the  money.  The  two 
cases  cited  by  the  counsel  for  the  defendant,  if  they  are  to  be 
regarded  as  good  law,  are  distinguishable  from  this.  In  the 
case  of  Faihncy  v.  Eenais  (4  Burr,  2069),  one  of  two  part- 
ners had  paid  £3,000  to  settle  differences  in  illegal  stock 
jobbing  operations,  and  the  defendant  executed  his  bond  to 
secure  the  share  of  the  other  partner.  The  court  overruled 
the  defence  recognizing  the  exploded  distinction  between 
acts  malum  prohibitum  and  malum  in  se,  and  held  that  as 
between  those  parties  the  bond  was  to  secure  the  plaintiff  for 
money  paid,  and  the  purposes  of  the  payment  would  not  be 
inquired  into.  A  similar  decision  was  made  upon  the 
authority  of  this  case  in  Fetrie  v.  Hannay  (3  Term,  418), 
Lord  Kenton  dissenting.     The  distinction  between  the  above 
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eases  and  this  is  in  the  circumstance  that  there  the  illegal 
transactions  had  been  closed  up  and  settled,  and  the  obliga- 
tions sought  to  be  enforced  were  for  the  money  advanced  for 
that  purpose.  Here  it  is  sought  to  consummate  the  illegal 
contract  by  a  new  agreement,  that  it  shall  be  performed.  No 
case  has  gone  this  length,  and  the  two  cases  above  cited 
have  been  very  much  shaken  by  subsequent  decisions,  and 
are,  to  say  the  least,  questionable  authority,  especially  the 
latter.  {Aulert  v.  Hazey  2  Bos.  &  Pull.,  370 ;  Mitchell  v. 
CocTAuTne^  2  H.  Blackstone  R.,  380 ;  Ex  parte  Daniels^  14 
Ves.,  190 ;  Lowry  v.  JBourdieu^  Douglas  E.,  467 ;  Brown  v. 
Turner^  7  Term,  626 ;  Belden  v.  PitMn^  2  Caines  K,  147, 
note  a.) 

The  general  rule  on  this  subject  is  laid  down  in  this  court, 
in  Gray  v.  Hpoh  (4  Comst.  R.,  449),  by  Mullett,  J.,  as  fol- 
lows :  "  The  distinction  between  a  void  and  valid  new  con- 
tract in  relation  to  the  subject-matter  of  a  former  illegal  one 
depends  upon  the  fact  whether  the  new  contract  seeks  to  carry 
out  or  enforce  any  of  the  unexecuted  provisions  of  the  former 
contract,  or  whether  it  is  based  upon  a  moral  obligation  grow- 
ing out  of  the  execution  of  an  agreement  which  could  not  be 
enforced  by  law,  and  upon  the  performance  of  which  the  law 
^vill  raise  no  implied  promise.  In  the  first  class  of  cases,  no 
change  in  the  form  of  a  contract,  will  avoid  the  illegality  of 
the  first  consideration,  while  express  promises  based  upon  the 
last  class  of  considerations  may  be  sustained." 

It  is  sometimes  difficult  to  apply  general  rules  to  particular 
cases,  but  this  case  comes  clearly  within  the  first  class  men- 
tioned in  the  above  rule.  It  is  not  from  any  regard  to  the 
rights  of  the  party  setting  up  this  defence  that  courts  refuse 
to  enforce  illegal  contracts,  but  it  is  for  the  protection  of  the 
public.  The  plaintiff  in  this  case  is  entitled  to  no  sympathy 
or  favorable  consideration.  He  must  have  made  an  affidavit 
that  no  other  person  was  interested  with  him  in  the  proposal, 
and  when  he  received  this  money,  as  between  him  and  the 
defendant,  the  latter  was  entitled  to  it;  and  while  we  have  no 
disposition  to  justify  his  conduct,  his  i)osition  enables  him  to 
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secure  the  advantage  of  a  decision  wliich  we  are  compelled  to 
make  in  obedience  to  a  principle  of  public  policy  which  is 
indispensable  for  the  protection  of  the  community  against  the 
corrupting  influences  of  illegal  transactions. 

The  observation  of  Lord  Mansfield  in  Holmom  v.  Johnson 
(1  Cowper,  343),  is  applicable  here.  He  said :  "  The  objec- 
tion that  a  contract  is  immoral  or  illegal  as  between  plaintiff 
and  defendant,  sounds  at  all  times  very  ill  in  the  mouth  of 
the  defendant  (in  this  case  the  plaintiff).  It  is  not  for  his 
sake,  however,  that  the  objection  is  ever  allowed,  but  it  is 
founded  in  general  principles  of  policy  which  the  defendant 
has  the  advantage  of,  contrary  to  the  real  justice,  as  between 
him  and  the  plaintiff,  by  accident,  if  I  may  so  say." 

Judgment  must  be  reversed  and  a  new  trial  ordered,  costs 
to  abide  the  event. 

All  the  judges  concurring. 

Judgment  reversed  and  a  new  trial  ordered. 


EiHAM  Teerpenning  and  Elijah  Cabnet,  Appellants,  v. 
The  Corn  Exchange  Insurance  Company,  Eespondent. 
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As  a  rule,  witnesses  must  state  &cts,  and  not  draw  conclusions  or  give 
opinions;  and  the  exceptions  to  this  rule  are  not  to  be  extended  or 
enlarged. 

On  a  question  of  value,  a  witness  can  only  testify  to  an  opinion,  when  he  is 
shown  competent  to  speak  upon  the  subject 

Accordmgly,  in  an  action  agamst  an  insurance  company  to  recover  for  a 
store  of  goods,  destroyed  by  fire,  insured  by  such  company,  evidence  of  a 
witness,  who  testified  that  he  was  in  the  store  quite  frequently,  and 
there  the  day  before  the  fire,  as  to  "  what  amount  of  goods  were  in  the 
store  at  the  time  of  the  fire,  according  to  his  estimate.'* — Eeld^  inad- 
missible. 

It  is  not  permitted  to  give  in  evidence  the  opinion,  even  of  witnesses  having 
knowledge  of  the  subject-matter,  as  to  the  damages  resulting  from  a  par- 
ticular transaction.  Allen,  J. 

(Argued  December  16, 1871 ;  decided  January  24, 1871.) 
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Action  on  policy  of  insurance  to  recover  loss  by  fire.  The 
insurance  was  upon  a  stock  of  dry  goods,  groceries,  provisions* 
hardware,  boots,  and  generally  upon  such  goods  and  mer* 
chandise  as  are  kept  in  a  country  store.  The  policy  was 
dated  April  22d,  1864,  and  the  loss  was  on  the  7th  day  of 
August,  the  same  year,  and  all  the  property  insui'cd  was 
destroyed.  The  plaintiffs  commenced  business  in  April,  1863, 
and  the  business  was  carried  on  and  managed  by  the  plain- 
tiff, Carney. 

The  action  was  tried  by  a  referee,  and  one  of  the  questions 
contested  was  the  amount  and  value  of  the  property  destroyed, 
and  upon  that  branch  of  the  case  many  witnesses  were  exam- 
ined, and  the  testimony  was  somewhat  conflicting. 

In  the  progress  of  the  trial  the  plaintiff,  Teerpenning,  was 
called  as  a  witness  for  the  plaintiffs,  and  testified  that  he  was 
a  farmer  and  resided  four  or  five  miles  from  the  store ;  that 
Carney,  the  other  plaintiff,  had  the  principal  charge  of  the 
store ;  that  he  was  in  the  store  quite  frequently  and  through 
the  house,  and  was  there  the  day  before  the  fire.  This  question 
was  then  put  to  him  by  the  plaintiffs'  counsel,  ^*  what  amount 
of  goods  were  tliere  in  the  store  at  the  time  of  the  fire,  accord- 
ing to  your  estimate." 

The  question  was  objected  to  on  several  grounds,  1.  That 
the  witness  was  not  qualified  to  express  an  opinion  as  to  the 
amount  or  value  of  the  goods.  2.  That  it  improperly  called 
for  the  opinion  of  the  witness.  3.  That  it  did  not  call  for 
facts,  and  4.  That  the  witness  must  state  facts,  and  not  his 
conclusion  from  them. 

The  referee  overruled  the  objection,  and  the  defendant 
excepted,  and  the  witness  answered  "I  estimated  them  from 
$3,000  to  $4,000."  His  direct  examination  tlien  closed,  and 
on  cross-examination  he  testified  that  he  had  not  been  in  the 
mercantile  business  before  the  spring  of  1863,  and  that  he 
had  been  fanning  all  the  time  up  to  tlio  time  of  the  trial,  and 
the  further  cross-examination  disclosed  the  fact  that  he  had 
no  personal  knowledge  of  the  purchases  and  sales  or  of  the  busi- 
ness generally. 
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The  plaintiffs  had  judgment  upon  the  report  of  the  referee, 
whieli  was  aflSrmed  on  appeal  by  the  General  Term  of  the 
Supreme  Court,  in  the  third  district,  and  the  defendant  has 
appealed  to  this  court. 

T.  C.  T.  Buckley^  for  the  appellant,  that  witness  must 
give  facts,  and  that  this  case  is  not  an  exception.  (9  N.  T., 
186, 191 ;  2  Comst.,  514.)  Also  citing  23  Wend.,  425 ;  4 
Denio,  318 ;  29  Barb.,  419 ;  44  id.,  120 ;  4  Den.,  505 ;  TniU 
V.  True  (33  Maine). 

Erastua  CooJce^  for  the  respondent,  that  objection  was 
waived  by  defendants  putting  their  defence  on  other  grounds. 
(2  N.  Y.,  57 ;  12  N.  T.,  97 ;  9  How.  U.  S.,  390 ;  25  Wend., 
379 ;  43  Barb.,  351.)  Also  citing  16  Wend.,  402 ;  12  K  T., 
97 ;  2  K  Y.,  58. 

Allen,  J.  The  questions  put  to  the  plaintiff,  Teerpen- 
ning,  when  under  examination  as  a  witness,  and  objected  to 
by  the  defendants,  called  for  his  opinion  of  the  quantity  as 
well  as  the  value  of  the  goods  destroyed.  It  did  not  call 
for  a  description  of  the  goods,  or  a  statement  of  their  quality 
or  quantity,  or  any  other  fact  which  would  enable  the  referee 
to  form  an  opinion  of  their  value.  It  did  not  even  call  for 
a  statement  of  the  value  of  the  goods  as  a  fact  within  the 
knowledge  of  the  witness,  but  for  the  judgment  or  opinion 
of  the  witness,  without  weighing  or  measuring  either  value 
or  quantity,  and  without  any  evidence  that  he  had  any  know- 
ledge of  either  the  character,  quantity,  quality,  or  value  of 
the  subject-matter  of  the  estimate. 

As  a  rule,  witnesses  must  state  facts,  and  not  draw  con- 
clusions, or  give  opinions.  It  is  the  duty  of  the  jury,  or 
court,  to  draw  conclusions  from  the  evidence,  and  form  opi- 
nions upon  the  facts  proved.  The  cases  in  which  opinions  of 
witnesses  are  allowable,  constitute  exceptions  to  the  general 
rule,  and  the  exceptions  are  not  to  be  extended  or  enlarged, 
so  as  to  include  new  cases,  except  as  a  necessity  to  prevent  a 
failure  of  justice,  and  when  better  evidence  cannot  be  had. 

Hand— Vol.  IV.         36 
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On  questions  of  science  or  trade,  and  the  like,  persons  of 
skill  and  science,  experts  in  the  particular  science  or  trade, 
may  give  opinions.  (1  Greenl.  Evi.,  §  440  ;  1  PhiL,  Ev.,  290.) 
On  questions  of  value,  a  witness  must  often  be  permitted  to 
testify  to  an  opinion  as  to  value,  but  the  witness  must  be 
shown  competent  to  speak  upon  the  subject.  He  must  have 
dealt  in,  or  have  some  knowledge  of  the  article  concemmg 
whicli  he  speaks.  (C.  and  H.  Notes,  760;  Note,  529.) 
Persons  should  be  conversant  with  the  particular  article,  and 
of  its  value  in  the  market,  as  a  farmer  or  dealer,  or  a  person 
conversant  with  the  article,  as  to  the  value  of  lands,  cattle, 
produce,  etc.  These  stand  upon  the  general  ground  of 
peculiar  skill  and  judgment  in  the  matters  about  which  opi- 
nions are  sought.  Per  Nelson,  Ch.  J.,  Lincoln  v.  Schenec- 
tady and  Saratoga  li.  B.  Co,  (23  W.  E.,  433) ;  BvU  v. 
Flagler  (23  Wend.,  354) ;  Norman  v.  Wells  (IT  Wend.,  136) ; 
Lamoure  v.  Caryl  (4  Denio,  370). 

It  is  not  permitted  to  give  in  evidence  the  opinion  of  wit- 
nesses having  knowledge  of  the  subject-matter,  as  to  the 
damages  resulting  from  a  particular  transaction.  {More- 
house  V.  Matheios^  2  Comstock,  514 ;  Lincoln  v.  Schenxectady 
and  Saratoga  H.  B,  Co»^  supra,) 

The  witness  here  had  no  experience  in  the  business ;  had  no 
knowledge  of  the  cost  or  market  value  of  the  articles  com- 
prising the  stock  of  goods  destroyed.  He  knew  not  the  quan- 
tity or  quality  of  those  on  hand  at  the  time  of  the  fire ;  what 
amount  of  goods  had  been  purchased  or  sold,  or  what  had 
been  the  results  of  the  business  while  in  progress.  Ho  was  a 
fanner,  living  and  carrying  on  his  farm  several  miles  distant, 
and  was  "  in  the  store  quite  frequently,"  but  never  meddling 
with  the  business  or  examining  or  taking  note  of  the  stock  on 
hand.  He  had  no  better  knowledge  of  the  goods  or  their 
value  than  any  neighboring  farmer  might  have  had.  He  could 
only  conjecture  the  value  of  the  goods,  and  any  statement  he 
could  make  was  entirely  unreliable,  for  the  reason  that  he  had 
not  the  knowh^dge  and  experience  enabling  him  to  foi*m  an 
opinion.     The  facts  necessary  to  a  correct  judgment  by  the 
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referee  were  susceptible  of  proof,  and  hence  it  was  unneces- 
sary to  resort  to  the  opinion  of  a  witness  who  was  neither  an 
eicpert  nor  had  any  peculiar  knowledge. 

The  cases  bearing  upon  the  question  before  us  are  cited  and 
commented  on  in  Clark  v.  JBaird  (5  Seld.,  183);  and  the 
deduction  from  them  is,  that  upon  questions  of  value,  the  opi- 
nion of  witnesses  are  admissible,  but  with  the  qualification 
that  the  witnesses  must  have  peculiar  knowledge  of  the  article 
in  question  and  its  value. 

No  case  is  referred  to  in  which  an  opinion  as  to  value  has 
been  receive^  from  a  witness  who  was  not  afl^matively  shown 
to  be  competent  to  form  an  opinion. 

The  rule  requiring  peculiar  knowledge  and  skill  in  a  wit- 
ness  called  as  an  expert,  either  as  to  value  or  other  matter  in 
respect  to  which  experts  may  be  called,  has  been  occasionally 
very  rigidly  applied;  but  the  preservation  of  the  rules  of 
evidence,  which  have  been  established  as  the  result  of  judicial 
experience,  and  found  best  adapted  to  the  ascertainment  of 
truth  and  the  administration  of  justice,  require  that  exceptions 
should  not  be  lightly  admitted  or  infringements  unnecessarily 
allowed.  The  referee  erred  in  the  admission  of  the  evidence 
of  Teerpenning  as  to  the  amount  and  value  of  the  goods 
destroyed. 

The  judgment  should  be  reversed,  and  a  new  trial  granted, 
costs  to  abide  event. 

All  the  judges  concurring  in  reversal,  except  Andbews,  J., 
who  was  absent,  and  Peckham,  J.,  who,  having  been  a  mem- 
ber of  the  court  below,  did  not  sit. 

Judgment  reversed,  and  a  new  trial  ordered.  I"^"^ 

|1S8    380 


Elizabeth  E.  Bakeb,  Eespondent,  v.  The  Union  Mutital 
Life  Insubance  Company,  op  Maine,  Appellant. 

There  can  be  no  estoppel  m  pau  in  behalf  of  one  haymg  Ml  knowledge 
of  all  the  facts.  And  this  principle  extends  to  the  case  of  the  party's 
agent,  having  such  knowledge  when  negotiating  the  contract  out  of 
which  the  estoppel  is  claimed  to  arise. 
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An  acknowledgment  on  a  policy  of  life  insurance  of  so  much  money 
received  in  cash,  is  between  the  immediate  parties  to  the  contract,  but 
an  admission,  and  liable  to  be  contradicted. 

And  where  the  husband  procures  a  policy  of  insurance  on  his  own  life,  but 
Xmyable  to  his  wife,  and  the  contract  is  on  its  &ce  with  her  as  Uie 
"  assured,"  if  she  adopts  such  policy  and  sues  upon  it,  her  claim  must  be 
subject  to  such  stipulations  and  conditions  as  were  made  by  the  husband 
on  entering  into  the  contract  for  her. 

Accordingly,  where  notes  are  given  by  him  as  a  substitute  for  a  cash  pay- 
ment on  a  policy  of  insurance,  which  notes  contain  a  provision,  that,  if 
not  paid  at  maturity,  the  policy  shall  become  void,  they  must  be  paid 
when  due,  or  the  policy  will  be  forfeited. 

And  this  is  so,  notwithstanding  it  is  made  payable  to  the  wife,  and 
acknowledges  the  receipt  in  cash  of  the  amount  for  which  the  notes  were 
given,  and  it  appears  that  the  wife  had  no  knowledge  of  the  notes  or 
their  condition. 

(Argued  December  18th,  1870 ;  decided  January  24th,  1871.) 

Appeal  from  a  judgment  ordered  by  the  General  Term 
of  the  Superior  Court  of  the  city  of  New  York,  on  a  verdict 
of  a  jury,  taken  subject  to  the  opinion  of  the  court. 

The  action  was  upon  a  policy  of  insurance  of  $10,000  upon 
the  life  of  Gookin  Baker,  issued  upon  liis  application,  for  the 
sole  and  separate  use  and  benefit  of  his  wife,  the  present 
plaintiff,  and  reciting  an  agreement  by  him  to  pay  the  annual 
premium  on  a  day  named,  and  the  payment  of  the  first 
annual  premium.  The  agreement  to  insure  is  declared  to  be 
made  in  consideration  of  said  first  payment  having  been 
made,  and  of  the  provisions  in  the  policy  for  future  payments 
of  premiums.  The  policy  was  upon  the  condition  that,  if  any 
annual  premium  was  not  fully  paid,  with  the  interest  due 
thereon,  on  the  days  and  in  the  manner  provided  for,  the 
policy  should  be  null  and  void  and  wholly  forfeited.  By  a 
clause  in  the  margin  of  the  policy,  and  constituting  a  part 
of  it,  marked  "  special  agreement,"  it  was  expressly  under- 
stood and  agreed  that  the  policy  was  accepted  upon  the  con- 
dition, that  if,at  any  time, any  note,  check  or  draft  other  than 
the  annual  premium  note  for  one-half  of  the  annual  premium 
should  be  given  in  payment  or  part  payment  of  any  pre- 
mium then  due  or  to  become  due,  and  such  note,  check  or 
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draft  should  not  be  paid  according  to  the  provisions  thereof, 
then  the  policy  should  become  immediately  void,  and  the 
insurers  released  from  all  obligations  under  it. 

The  agreement  to  pay  in  the  policy  was  in  form  directly  with 
the  wife  as  the  assured,  in  these  words,  "And  the  said  com- 
pany do  hereby  promise  and  agree  with  the  said  assured, 
her  executors,  etc.,  well  and  truly  to  pay  the  sum  insured,"  etc. 

Indorsed  upon  the  policy  were  memoranda,  signed  by  the 
agent,  indicating  that  the  first  annual  premium  had  been 
paid,  one-half  cash  and  the  other  half  by  note. 

There  was  no  cash  paid ;  but  three  notes,  each  for  one- 
third  of  the  cash  half  of  the  premium,  were  given  by  Gookin 
Baker,  payable  respectively  in  three,  six  and  nine  months 
from  date,  without  grace,  and  each  contained  this  clause : 
"  Being  in  part  of  premium  on  policy  number  13,142,  issued 
by  said  company,  which  policy  shall  become  immediately 
void  and  forfeit  to  said  company,  if  this  note  is  not  paid  at 
maturity."  Gookin  Baker  failed, to  pay  the  first  note  when 
it  became  due,  and  when  called  upon  for  payment  by  the 
defendant's  agent,  said  he  could  not  pay  it ;  that  he  was  sorry, 
but  would  pay  as  soon  as  he  could,  and  on  a  subsequent  call  by 
the  agent,  he  said  he  must  wait  on  him  for  it.  He  died  with- 
out paying  the  note,  and  before  the  other  notes  became  due. 

On  the  trial  the  plaintiff  testified  that  a  few  days  after  the 
date  of  the  policy  her  husband  handed  it  to  her ;  that  she 
saw  the  receipt  on  the  policy;  that  he  showed  it  to  her; 
that  she  did  not  know  until  after  the  death  but  that  the  pre- 
mium had  been  paid. 

Ko  questions  were  submitted  to  the  jury,  or  decisions 
made,  or  exceptions  taken  at  the  trial ;  but  a  general  verdict 
was  rendered  for  the  plaintiff,  subject  to  the  opinion  of  the 
court  at  General  Term.  The  General  Term  ordered  judg- 
ment for  the  plaintiff  on  the  verdict.     Jones,  J.  dissenting. 

Samuel  JETandj  for  the  appellant,  that  nothing  amounts 
to  an  estoppel  in  pais  unless  some  one  is  influenced  thereby 
to  change  his  position  so  that  he  will  be  prejudiced,  cited  33 
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Barb,,  176 ;  32  id.,  284 ;  31  id.,  213 ;  11  AUen,  349 ;  42  K 
Y.,  443.  That  a  receipt  exjpressed  to  be  for  cash  does  not 
estop  a  party  from  showing  that  it  was  in  feet  given  for  notes, 
and  that  no  cash  was  paid.  (37  N.  T.,  312 ;  3  Bosw.,  497 ; 
11  Barb.,  36 ;  3  Comst.,  168 ;  6  Johns.,  68 ;  2  Hall,  647 ;  26 
N.  Y.,  460.)  That  assignee,  creditor,  mortgagee,  etc.,  are 
bound  by  acts  and  representations  of  the  party  contracting 
the  insurance.  (17  K  Y.,  391,  394;  id.,  401;  19  id.,  179.) 
That  a  principal  cannot  take  the  benefit  of  a  contract  made 
by  an  agent  without  adopting  the  instrumentalities  (notes)  by 
which  the  agent  made  it  (31 K  Y.,  611, 619 ;  1  Story  K,  57 ;  2 
Hill,  451;  32  Barb.,  527;  1  Carr.  &  P.,  360;  5Bing.,  508;  23 
Wend.,  268 ;  Piti  v.  Berkshire  Ins.  Co.  (100  Mass.,  500.) 
That  principal  is  presumed  to  have  the  knowledge  of  his 
agent.  (42  Barb.,  317-319 ;  8  Bosw.,  1 ;  34  N.  Y.,  27.)  That 
the  notes  in  this  case  are  not  to  be  regarded  as  payment 
(38  N. Y.,  289 ;  9  B.  <&  C,  449 ;  1  Cow.,  359 ;  7  Abb.,  259 ;  1 
Cow.,  290;  4  Comst,  312;  4  Campb.,  251.)  That  the 
demand  of  payment  of  a  note  is  not  a  waiver  of  its  condition, 
and  if  it  were,  the  agent  had  no  power  to  waive  a  forfeiture 
and  reinstate  a  forfeited  contract.  (8  Bosw.,  597 ;  3  Hill,  161 ; 
7  Hill,  48 ;  also  1  Rob.,  561 ;  11  Paige,  547 ;  3  Eob.,  232.) 

jE  Morey  for  the  respondent,  that  the  acknowledgment 
in  the  policy  of  the  receipt  of  cash,  was  an  agreement  not  to 
set  up  non-payment  of  the  notes  as  a  forfeiture,  cited  25 
Barb.,  190;  20  id.,  470;  26  N.  Y.,  462;  49  111.,  180;  also 
18  N.  Y.,  393;  3  Pick.,  44;  2  Campb.,  344;  30  N.  Y.,  541; 
6  Ad.  &  Ell.,  475 ;  3  Hill,  215  ;17  K  Y.,  391 ;  29  id.,  195 ; 
1  Den.,  510 ;  26  N.  Y.,  460.) 

Allen,  J.  The  insurance  was  eflfected  by  the  husband  for 
the  benefit  of  his  wife,  and  as  a  provision  for  her  in  case  of 
his  death.  He  was  the  party  contracting  with  the  defendants, 
and  the  consideration  for  the  agreement  to  insure  proceeded 
from  him,  not  from  the  wife.  The  statutes  of  this  State 
authorize  a  married  woman  to  insure  the  life  of  her  husband 
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for  her  own  benefit,  and  declare  that  the  insurance  shall  be 
payable  to  her  free  from  the  claims  of  the  representatives  and 
creditors  of  her  hnsband ;  but  the  exemption  is  restricted  to 
policies  upon  which  the  annual  premium  paid  from  the  funds 
or  property  of  the  husband  shall  not  exceed  $300.  (Laws  of 
1840,  chap.  80 ;  Laws  of  1868,  chap.  187.)  But  the  plaintiff 
had  an  interest  in  the  life  of  her  husband,  and  an  insurance 
procured  by  him  for  her  benefit  is  good  at  common  law.  The 
policy  would  not  be  void  as  a  gaming  policy.  This  policy 
does  not  purport  to  have  been  effected  or  procured  by  the 
wife  or  at  her  instance.  The  deceased  had  an  insurable  inte- 
rest in  his  own  life,  and  could  lawfully  insure  for  his  own 
benefit  or  in  favor  of  any  one  having  an  interest  in  his  life, 
as  wife,  child  or  creditor,  and  could  secure  the  insurance  to 
the  party  intended  to  be  benefited  either  by  taking  a  policy, 
naming  such  intended  beneficiary,  or  by  taking  a  policy  pay- 
able to  himself  or  his  representatives,  and  transferring  it.  (1 
Phil,  on  Lis.,  §  79 ;  Zo-rd  v.  Dally  12  Mass.,  116.) 

In  this  case  the  husband  agreed  for  the  insurance,  and 
caused  his  wife  to  be  named  as  the  beneficiary  in  the  policy. 
It  was,  nevertheless,  a  contract  with  the  husband,  and  the 
terms  and  conditions  to  which  he  assented  attach  to  and 
qualify  the  policy,  and  determine  the  liability  of  the  insurers. 

As  between  the  immediate  parties  to  the  contract,  the 
acknowledgment  of  the  receipt  of  the  first  annual  premium 
embodied  in  and  indorsed  on  the  policy  is  but  an  admission, 
and  liable  to  be  contradicted.  It  is  simply  evidence  of  the 
fact  of  payment,  but  not  conclusive.  {Sheldon  v.  Atlantic 
Fire  and  Marine  Insurance  Compa/ny^  26  N.  Y.,  460; 
Insurance  Cwnpam/y  of  Pennsylvania  v.  Smithy  3  Wharton, 
620.)  There  is  nothing  in  principle  to  take  contracts  of 
insurance  out  of  the  rule  which  governs  and  controls  all  other 
contracts,  even  the  most  solemn.  The  clause  in  a  deed 
acknowledging  the  receipt  of  the  consideration  of  the  con- 
veyance, is  open  to  explanation.  {McOrea  v.  Purmortj  16 
W.  R.,  460.)  The  evidence  in  explanation  of  the  receipt 
here  was  not  to  show  that  the  contract  was  originally  void 
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for  want  of  consideration,  but  to  show  in  wliat  the  considera- 
tion in  fact  consisted,  and  that  the  policy  had  become  void 
for  conditions  broken. 

The  evidence  in  explanation  of  the  receipt  was  given  with- 
out objection,  and  was  clearly  admissible  for  the  purpose  for 
which  it  was  oflfered.  The  policy  and  the  notes  given  at  the 
same  time  for  the  cash  premium  were  part  of  the  same  trans- 
action, and  together  made  the  contract  of  the  parties.  They 
should  be  read  together,  if  necessary,  to  ascertain  the  minds 
and  agreement  of  the  parties.  But  they  speak  the  same  lan- 
guage, and  the  same  condition  is  embraced  in  each.  The 
policy  accepted  and  held  by  the  assured,  and  the  notes  taken 
and  held  by  the  insurers,  express  the  condition  in  the  same 
terms,  and  the  language  is  explicit  and  incapable  of  an  inter- 
pretation which  shall  vary  the  literal  reading  of  the  clause. 
In  so  many  words,the  parties  have  agreed  that,  upon  failure 
to  pay  the  notes  at  maturity,  the  policy  shall  become  imme- 
diately void,  and  the  insurers  shaU  be  released  from  all  obli- 
gations under  it.  The  contingency  has  happened,  and  the 
result  dictated  by  the  contract  necessarily  follows ;  and  courts 
cannot  release  parties  from  their  own  contracts  fairly  made, 
or  make  new  contracts  for  them.  PiU  v.  BerJcshire  Life 
Insurance  Company  (100  Mass.,  500),  is,  in  all  its  essentials, 
the  same  as  the  case  at  bar ;  and  the  court  there  held,  and  for 
reasons  entirely  conclusive,  that  the  policy  was  forfeited  by 
the  non-payment  of  the  note,  and  that  no  recovery  could  be 
had  upon  it. 

The  case  will  not  be  changed,  if  the  policy  is  regarded  as 
having  been  procured  by  the  plaintiff,  and  as  the  result  of  an 
agreement  made  between  her  and  the  defendants.  The  hus- 
band of  the  plaintiff  was  the  actor  in  the  transaction,  and 
represented  the  plaintiff;  and,  claiming  the  benefit  of  his  acts, 
and  of  the  policy  procured  by  his  agency,  she  necessarily  rati- 
fies and  affirms  the  contract  as  it  was  made,  with  all  its  terms 
and  conditions.  She  adopts  the  acts  of  the  agent,  and  makes 
them  her  own.  {Elwell  v.  Chamberlain^  31  N.  T.,  611 ;  Ben- 
nett V.  Jvdsony  21  id.,  238.)     If  the  agent  exceeds  or  trans- 
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gresees  Ms  authority,  the  principal  may  repudiate  his  acts 
altogether,  but  he  cannot  affirm  in  part  and  repudiate  in  part ; 
take  the  benefit  of  the  favorable  parts  of  a  contract,  and  reject 
the  residue. 

There  is  no  question  of  estoppel  in  pais  in  the  case.  None 
was  found  by  the  jury,  and  there  was  no  evidence  upon  which 
it  conld  have  been  predicated.  There  can  be  no  estoppel  in 
behalf  of  one  having  full  knowledge  of  all  the  facts ;  and  as 
the  payment  of  the  premium  by  a  note,  with  conditions  aflfect- 
ing  the  policy,  instead  of  in  cash,  was  the  act  of  the  plaintiff's 
agent,  and  as  the  principal  is  chargeable  with  knowledge  of 
the  act  of  the  agent,  and  notice  to  the  agent  is  notice  to  the 
principal,  it  follows  that  the  deiendants  are  not  estopped  from 
alleging  the  truth  of  the  transaction  as  against  the  plaintiff. 
(Dunlap's  Paley  on  Agency,  261 ;  Hutchins  v.  HuVbardy  34 
N.  Y.,  24;  Lavyrence  v.  Helden^  1  Seld.,  401 ;  Plurnh  v.  Cat- 
twraugus  Ins.  Co.j  18  N.  Y.,  894 ;  Story  on  Agency,  §  140.) 
An  estoppel  in  pais  is  well  defined  by  Cowen,  J.,  in  Dezell 
V.  OddL  (3  Hill,  219),  as  an  admission  or  statement  by  one 
individual  intended  to  influence  the  conduct  of  anotlier  with 
whom  he  is  dealing,  and  actually  leading  him  into  a  line  of 
conduct  which  must  be  prejudicial  to  his  interests,  unless  the 
party  making  the  admission  or  statement  be  cut  off  from  the 
power  of  retraction.  This  is  the  substance  of  an  estoppel  in 
pais.  {Reynolds  v.  Lounsbury^  6  Hill,  534;  Andrews  v. 
Zyons^  11  Allen,  349 ;  Howard  v.  Hudson^  2  El.  and  Bl., 
10.)  In  such  a  case,  it  would  be  against  good  conscience,  and 
a  fraud,  to  deny  the  timth  of  the  admission  or  statement 
thus  made  and  acted  upon ;  and  this  is  the  point  upon  which 
the  question  of  estoppel  turns.  {Dewey  v.  Fields  4  Met.^ 
381.) 

Every  element  of  an  estoppel  is  wanting  here.  Tlie 
defendants  by  their  agent,  or  otherwise,  made  no  statement 
or  representation  to  influence  the  action  of  the  plaintiff,  or 
which  could  have  been  supposed  would  influence  her  conduct 
in  any  respect,  and  there  was  no  evidence  tending  to  show 
that  she  was  influenced  by  the    acknowledgment    of  the 
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receipt  of  the  premium,  or  that  she  could  or  would  have  paid 
the  premium  at  any  time,  or  under  any  circumstances. 

Neither  was  there  any  waiver  of  the  condition  of  the  policy, 
or  the  notes. 

An  unsuccessful  demand  of  payment  could  not  be  con- 
strued into  an  abandonment  and  waiver  of  any  of  the  terms 
and  conditions  of  the  note,  or  policy,  or  as  an  alteration  of 
the  contract  in  any  particular.  The  same  fact  existed  in 
Pitt  V.  Berkshire  Idfe  Ins.  Co.  (sitpra),  but  was  not  denned 
important,  or  as  affecting  the  rights  of  the  parties.  The 
court  below  upon  the  case,  should  have  given  judgment  for 
the  defendant,  and  this  court  may  give  the  judgment  which 
that  court  should  have  given. 

The  judgment  should  be  reversed,  and  judgment  for  the 
defendant  on  the  verdict  with  costs  should  be  given. 

All  the  judges  concurring  judgment  reversed,  and  judg- 
ment ordered  for  the  defendant. 


Henry  C.  Ovebinq,  Respondent,  v.  Fbbdbrick  W.  Foote, 

Appellant. 

Where  the  defect  appears  upon  the  face  of  the  proceedings,  through  which 
title  is  claimed,  and  such  proceedings  must  necessarily  be  proved  by  the 
purchaser  in  any  suit  to  assert  his  right,  there  can  be  no  legal  cloud  upon 
the  owner's  title. 

A  sheriff's  certificate  of  sale  for  non-payment  of  taxes  is  presumptive 
evidence  only  of  the  facts  therein  contained,  and  such  certificate  can 
legally  contain  only  the  fitcts  required  by  the  statute. 

IVhere  certain  property  (rents  accruing  from  perpetual  leases)  had  in  1864, 
been  in  fact  assessed,  but  to  a  person  not  the  owner  of  the  rents,  and 
upon  petition  duly  made  to  the  assessors,  the  same  property  was  put  on 
the  roll  of  1865,  and  assessed  to  the  true  owner,  and  a  tax  levied  upon  it 
for  1864.— J9<^,  that  such  reassessment  was  legal  and  valid.  EM  further, 
that  it  might  be  made  by  the  assessors  after  the  time  fixed  by  law  for 
completing  their  roll  for  public  inspection. 

Where  the  assessors  had  opened  their  roll  for  inspection,  in  pursuance  of 
notice  given  by  them,  and  opposite  the  name  of  the  plaintiff  had  left  a 
blank  which  was  to  be  filled  up  with  a  description  of  lands  leased  by 
him  as  soon  as  they  could  discover  whether  any  had  been  released  within 
:the  year,  and  where,  after  the  roll  was  opened,  the  plamtiff*8  agoit 
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examined  the  same,  and  was  informed  of  the  assessors^  intention,  and 
he  afterward  fumished  the  assessors  with  a  list  of  plaintiff's  property, 
which  was  inserted  in  the  roll  about  the  middle  of  July.— -ERsW,  that  the 
assessment  was  regular,  and  a  tax  levied  thereunder  was  valid. 

(Argued  December  15th,  1870;  decided  January  24th,  1871.) 

This  is  an  appeal  by  defendant  &om  a  judgment  of  the 
General  Term  of  the  sixth  district  affirming  the  judgment 
entered  upon  decision  rendered  at  the  Delaware  Special  Term. 

This  action  was  brought  to  cancel  certain  certificates  of 
sale,  claimed  to  operate  as  a  cloud  upon  plaintiff's  title  to 
the  rents  reserved  upon  certain  lands  in  the  town  of  Stam- 
ford, N.  Y.  The  assessors,  in  the  year  1864,  assessed  the 
property  of  the  plaintiff,  but  to  a  wrong  person,  and  after- 
ward, upon  petition  duly  made  to  the  assessors,  it  was  put 
upon  the  roll  of  1865,  and  the  assessors  petitioned  the  board 
of  supervisors  to  insert  it  in  the  assessment  and  tax  rolls,  and 
tax  it  at  the  same  rate  as  it  would  have  been  taxed  in  1864, 
which  was  done,  and  both  of  the  petitions  attached  to  the 
roll  of  1865.  The  property  was  assessed,  and  taxed  again  in 
1865.  .  The  &cts  with  reference  to  this  last  assessment  suffi- 
ciently appear  from  the  opinion  of  the  court.  The  interest 
of  the  plaintiff  was  sold  under  both  of  these  assessments,  and 
certificates  of  sale  issued  to  the  defendant  for  the  canceling 
of  which  this  action  was  brought. 

WiUiam  OUasony  for  the  appellants,  that  as  the  plaintiff 
insisted  he  had  no  interest  the  sheriff  could  sell,  the  defect 
appeared  on  the  face  of  the  proceedings,  and,  therefore,  this 
action  could  not  be  maintained.  (14  N.  T.,  534,  589,  541 ; 
84  N.  T.,  480 ;  48  B.,  289 ;  8  Abb.  Dig.,  130 ;  1  id.,  698 ; 
2  N.  T.,  118 ;  26  W.,  182 ;  14  N.  Y.,  684,  642 ;  16  id., 
619 ;  14  id.,  9 ;  86  B.,  49.)  That  proceedings  of  assessors 
and  board  of  supervisors  cannot  be  indirectly  attacked.  (4 
Abb.  Pr.  E.,  U.  S.,  469 ;  8  Comstock,  463 ;  48  B.,  52 ;  19 
id.,  23;  35  N.  Y.,  468;  id.,  288;  40  id.,  154.)  That 
aasessors  acted  judicially  in^^essing  omitted  property  in 
1866.    (35  K  Y,,  476;  6  B.,  021,  631;  41  id.,  207;  19  id.,. 
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22;  24  id.,  419,  422;  35  K  Y.,  238,  251;  37  id.,  513;  3 
Den.,  120 ;  4  id.,  370 ;  11  W.,  90 ;  6  Hill,  44 ;  1  Den., 
214.) 

White  <&  Jacobs^  attorneys  for  the  respondent,  with  Amasa 
J.  Parker  of  counsel,  insisted,  that  certificate  is  a  cloud  upon 
plaintiff's  title.  (14  N.  T.,  9 ;  5  Paige,  493 ;  6  id.,  262.) 
That  the  rents  could  not  be  sold  by  sheriff.  (8  E.  S.,  627, 
§  4 ;  Code,  §  282 ;  6  Hill,  149 ;  4  Den.,  405 ;  19  N.  Y.,  68 ; 
Crocker  on  Sheriffs,  206 ;  Willard  on  Keal  Estate,  456 ;  2 
Selden,  467.)  That  assessment  is  irregular.  (3  Seld.,  517 ; 
1  Keman,  568 ;  15  N.  Y.,  316 ;  23  id.,  281.)  That  every 
requisite  must  be  complied  with.  (3  Den.,  594 ;  1  Hill,  130- 
141 ;  40  B.,  644 ;  4  HiU,  76-92 ;  82  N.  Y.,  281 ;  6  Wheat., 
119;  4  id.,  77;  7  Cow.,  88;  7  K  Y.,  148;  20  id.,  241;  1 
East,  64 ;  39  N.  Y.,  196.)  That  warrant  of  treasurer  was 
void,  because  it  directed  sheriff  to  collect  commissions  for 
the  treasurer.  (S.  L.  1846,  466,  §  4 ;  15  N.  Y.,  512 ;  14 
id.,  456.) 

By  the  Court — ^Peckham,  J.  Action  in  equity  to  remove 
an  alleged  cloud  upon  plaintiff's  title  to  rents  upon  certain 
lots  in  Delaware  county,  caused  by  the  sale  of  such  rents 
upon  a  warrant  issued  by  the  county  treasurer  for  the  non- 
payment of  taxes  upon  said  rents.  The  defendant  was  the 
purchaser  at  the  sale,  and  had  received  the  sheriff's  certificate 
of  sale.  The  purpose  of  the  action  was  to  declare  that  cer- 
tificate void. 

Various  objections  are  made  by  plaintiff's  counsel  to  the 
validity  of  the  tax  upon  the  plaintiff's  rents;  and  it  is 
insisted,  that  if  the  assessment  be  void  for  any  reason,  then 
this  action  is  sustained ;  because,  it  is  insisted,  that  the  certifi- 
cate is  prima  facie  evidence,  "  that  the  proper  preliminary 
proceedings  were  had,"  and  hence  that  the  purchaser's  title 
is  valid. 

This  is  a  mistake.  The  certificate  of  a  sale  like  tlii3  is 
presumptive  evidence  only  "of  tho  fzziz  Hivxeln  contained,** 


1871.]  OVERING  V.  FOOTE.  293 


Opinion  of  the  Coort,  perPECKHAM  J. 


(2  R  S.,  379,  §  44.)  Such  certificate  can  legally  contain  only 
tlie  facts  required  by  the  statute,  which  are : 

"  1.  A  particular  description  of  the  premises  sold.  2.  The 
price  paid  for  each  distinct  lot  or  parcel.  3.  The  whole  con- 
sideration money  paid.  4.  The  time  when  such  sale  will 
become  absolute,  and  the  purchaser  will  be  entitled  to  a  con- 
veyance pursuant  to  law."    (2  R.  S.,  379,  §  42.) 

The  certificate  is  not  made  evidence  of  any  more  or  other 
facts  than  those  above  stated.  The  case  at  bar  is  wholly 
unlike  Scoit  v.  Onderdonk  (14  N.  Y.,  9).  There  the  deed, 
executed  pursuant  to  the  certificate,  recites  the  prior  proceed- 
ings, and,  in  proceedings  to  obtain  possession  of  the  land,  is 
made  ^^ prima  facie  evidence  of  the  facts  therein  recited  and 
set  forth."    (Sess.  Laws,  1834,  p.  108,  §  46.) 

We  know  of  no  statute,  and  are  referred  to  none,  which 
makes  the  deed  to  be  executed  pursuant  to  this  tax  sale  cer- 
tificate (which  is  the  same  as  a  certificate  of  sale  on  execution) 
evidence  of  the  prior  proceedings.  Hence  the  purchaser 
must  prove  their  existence  or  his  purchase  is  of  no  avail. 
{Sharp  V.  Spiety  4  HiU,  76.) 

If,  therefore,  the  defect  appear  upon  the  face  of  the  pro- 
ceedings and  they  must  necessarily  be  presented  by  the  pur- 
chaser in  any  suit  to  assert  his  right,  there  can  be  no  legal 
cloud  upon  the  owner's  title.  {Scott  v.  Onderdonk^  mpra^ 
and  cases  there  cited ;  Ward  v.  Dewey ^  16  N.  Y.,  519.) 

The  sole  point  of  a  bill  quia  timet  is  to  protect  the  owner 
against  an  illegal  claim  which  may  in  time  ripen  into  a 
right,  and  where  the  evidence  of  its  illegality  is  easily  lost. 
K  lost,  the  owner's  title  is  also  lost. 

Hence  if  these  tax  proceedings  are  void  upon  their  face, 
and  the  purchaser  is  bound  to  produce  them  to  assert  his 
claim,  the  plaintiff  ne«ds  no  protection. 

It  is  insisted  by  the  plaintiffs'  counsel  that  these  rents  upon 
durable  leases  are  not  vendible  upon  this  tax  warrant,  and 
cases  are  cited  to  that  effect.  If  that  be  the  law,  then  this 
action  does  not  lie,  as  the  sale  is  void  upon  its  face.  So  of 
the  claim  that  the  tax  is  so  defectively  assessed  by  tfc» 


294  OvBBiNO  V.  FooTE.  [Jan., 

Opinion  of  the  Court,  per  Peckham,  J. 


assessors  as  to  be  void,  the  same  answer  applies^  though  we 
cannot  agree  to  the  proposition  that  they  are  so  defectively 
assessed.  Taking  all  the  papers  together,  the  statute  is  sub- 
stantially complied  with  as  to  form. 

It  is  insisted  that  the  tax  for  the  year  1864,  the  year  prior 
to  the  assessment,  was  void,  because  the  assessors  had  no 
power  to  reassess  for  this  property,  as  it  had  been  in  fact 
assessed  the  prior  year,  but  to  a  person  not  the  owner  of  the 
rents,  and  also  because  it  was  not  expressly  put  down  as  an 
assessment  for  1864  for  omitted  assessment.  As  to  the  first 
ground  of  objection,  the  case  of  BenneU  v.  The  CUy  of  Buf- 
falo (17  N.  Y.,  383)  is  referred  to.  There  the  court  held 
that  the  power  to  amend  a  description  of  land  imperfectly 
described,  and  to  make  out  a  new  tax  roll,  did  not  authorize 
the  insertion  of  a  different  name  as  the  own^  of  tlie  land,  and 
thus  charge  him  pei^sonally  with  the  tax.  That  was  under 
the  statute  of  1848,  p.  117,  a  close  case,  and  sustained  by  a 
bare  majority  of  the  court.   It  does  not  control  the  case  at  bar. 

This  reassessment  is  made  under  the  act  of  1865  (p.  818, 
§§  1,  2),  which  we  think  is  fall  authority  therefor.  Whether 
this  act  applies  to  an  omission  to  tax  a  person  for  personal 
property  generally,  need  not  be  decided.  It  would  be  diffi- 
cult to  comply  with  all  of  its  provisions  in  reference  to  sudi 
an  omission,  especially  if  such  omission  had  also  occurred  in 
the  year  prior  to  the  last.  Here  the  tax  is  for  certain  specific 
property,  taxed  as  personal  property ;  and  the  fact  tliat  it  was 
assessed  to  a  stranger,  and  not  to  the  owner,  the  previous  year, 
brings  it  within  the  plain  purpose  and  spirit  ^f  the  law  autho- 
rizing this  assessment.  Within  the  law,  that  was  an  '^  omis- 
sion in  the  assessment  roll ''  of  1864.  The  value  of  these 
money  rents  is  fixed  by  law,  and  could  not  be  changed  by  the 
assessors. 

As  to  the  other  ground.  Looking  at  the  assessment  in  con- 
nection with  the  petitions  to  the  assessors  and  to  the  board  of 
supervisors,  annexed  to  the  assessment,  and  at  the  action  of  the 
board  thereon,  it  does  fully  appear  that  this  was  an  assessment 
for  the  year  1864  of  a  tax  omitted  in  that  year. 
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It  is  farther  urged,  that  the  omission  to  perfect  the  assess- 
ment against  the  plaintiff  in  1865  until  after  notice  had  been 
given  to  the  tax-payers  that  the  roll  was  completed,  and  not 
until  aft^r  the  plaintiff's  agent,  pursuant  to  such  notice,  had 
called  and  examined  the  roll  and  found  no  tax  thereon  against 
his  principal,  rendered  the  tax  thereafter  imposed  void. 

If  this  position  be  well  taken,  it  sustains  this  bill,  because 
this  defect  does  not  appear  in  the  proceedings,  and  the  pur- 
chaser would  make  out  a  prima  facie  title  by  this  sale,  if  in 
other  respects  valid ;  and  it  would  then  devolve  upon  the 
landlord,  in  order  to  protect  his  title,  to  prove  this  defect, 
which,  perhaps,  after  a  brief  lapse  of  time,  it  would  be  diffi- 
cult, if  not  impossible  to  do. 

This  position  does  not  apply  to  the  tax  imposed  for  the  year 

1864,  as  it  plainly  appears  by  the  roll  itself,  in  connection 
with  the  petition  to  the  assessors,  which  petition  bears  dat« 
on  the  15th  of  August,  that  this  property  for  that  year  was 
not  placed  on  the  roll  until  on  or  afl»r  the  15th  of  August, 

1865.  If  void  for  that  cause,  therefore,  the  defect  is 
apparent. 

But  the  statute  of  1865  authorizes  the  assessors  to  enter 
such  omitted  property  in  the  roll  of  the  current  year,  "  when- 
ever it  shall  appear  to  them''  that  it  has  been  so  omitted, 
upon  the  application  of  any  three  tax-payers  of  the  town, 
etc. ;  without  any  special  limitation  as  to  the  time  within 
which  it  should  be  done. 

The  statute  did  not  intend  that  this  should  be  done  neces- 
sarily on  or  before  the  first  day  of  August,  when  the  roll 
is  to  bo  open  to  the  inspection  of  tax-payers.  It  requires 
the  board  of  supervisors,  upon  the  petition  of  the  assessors 
of  any  town,  etc,  showing  that  any  property,  etc.,  has  been 
omitted  in  the  assessment  roll  of  the  current  year,  to  insert 
the  same  in  the- assessment  roll  of  said  town,  "  at  the  valua- 
tion of  the  preceding  year,  and  tax  the  same  at  the  rate  percent 
of  the  current  year."  (Laws  of  1865,  p.  819,  §  2.)  The  pur- 
pose of  this  law,  is  to  impose  upon  all  such  omitted  property, 
whenever  the  omission  is  discovered  within  certain  limits,  its 
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just  proportion  of  the  burdens  of  government.  To  recur  to 
the  assessment  for  1865.  It  appears  by  testimony  of  an 
assessor,  conceded  by  the  respondent  at  the  trial  to  be  true, 
and  hence  a  conceded  fact,  that  wlien  the  plaintiff's  agent 
called  to  examine  the  assessment  roll,  after  the  notices  were 
up,  that  the  roll  was  completed  except  as  to  the  Overing  s ; 
"  that  the  assessors  had  collected  data  as  to  the  taxable  rents 
to  be  assessed  to  them,  and  agreed  upon  their  values,  and 
they  were  ready  to  put  in  the  roll,  except  that  we  did  not 
know  but  that  some  lots  had  been  sold,  on  which  rents  were 
reserved,  and  as  there  had  been  some  difficulty  in  auditing 
and  paying  back  to  the  landlord,  the  year  before,  for  taxes 
paid  on  lots  that  had  been  sold,  we  had  the  clerk  leave  blanks 
in  the  roll  to  insert  the  rents,  etc.,  for  the  year  1865,  assessed 
to  Henry  0.  Overing,  and  Mary  Overing,  until  we  could  pro- 
cure from  their  agent  a  list  of  all  lands  sold ;  in  a  day  or  two 
the  agent  called,  and  I  explained  the  matter  to  him,  and  to 
whom  we  were  going  to  put  the  assessments  against  them  on 
the  roUy  as  soon  as  we  got  the  list  of  sold  lots."  The  next 
day  they  procured  from  the  agent  a  list  of  the  lots  sold, 
repeating  to  him  their  purpose,  and  at  once  on  their  return, 
filled  up  the  blanks  and  perfected  the  assessment. 

The  law  requires  these  assessment  rolls  to  be  "  completed 
on  or  before  the  first  day  of  August  in  every  year,"  and  the 
assessors  shall  make  out  one  fair  copy,  to  be  left  with  one  of 
their  number.  They  shall  forthwith  give  notice  thereof,  that 
the  assessment  roll  may  be  seen  until  the  third  Tuesday  of 
August,  when  they  will  meet  to  review  their  assessment. 
They  must  then  hear  and  determine  any  complaints  presented. 
If  they  fail  to  meet  for  review,  any  one  aggrieved  may  appeal 
to  the  board  of  supervisors,  who  are  empowered  to  review 
and  correct  assessments.  (Laws  of  1857,  p.  122,  §  2 ;  Laws 
of  1851,  p.  333,  §  2.) 

"When  the  roll  is  finally  corrected  and  "  completed,"  the 
assessors  shall  swear  to  it,  etc.,  and  on  or  before  the  first  day 
of  September  deliver  it  to  the  supervisor.  (La^vs  of  1851, 
p.  334,  §  8  ;  1  K.  S.,  394,  §  27.) 
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Under  the  facts  of  this  case,  we  think  tlie  assessment  roll 
was  not  completed,  as  to  this  plaintiff,  until  the  assessors  had 
inserted,  in  the  blanks  left  for  that  purpose,  the  particular 
rents  assessed.  As  plaintiff's  agent  saw  the  roll  about  *Hhe 
middle  of  July,"  and  the  blanks  were  filled  within  two  days 
thereafter,  the  roll,  as  to  this  plaintiff,  was  then  "  complete," 
and  not  till  then ;  and  the  notices  by  the  assessors  may  be 
regarded  as  put  up  and  running  from  that  time,  as  against 
this  plaintiff. 

Here  the  name  of  the  plaintiff  was  on  the  roll,  but  the 
particular  rents  for  which  alone  he  was  to  be  assessed  were 
not  carried  out ;  but  his  agent  furnished  to  the  assessors  a  list 
of  the  lots  fi^om  which  the  rents  accrued,  for  the  purpose  of 
assessment.  That  purpose  was  expressed  and  understood  by 
both  parties,  though  the  right  to  assess  was  denied  by  the 
agent. 

The  list  was  furnished  by  the  plaintiff,  and  the  valuation 
was  fixed  by  law.  Very  little  chance  for  injustice.  In  this 
case,  although  the  notices  were  up,  the  plaintiff  knew,  as  he 
says,  that  the  roll,  as  to  him,  was  not  complete.  He  knew 
that,  as  to  him,  it  would  be  completed  upon  the  day  he  fur- 
nished the  list  of  lots  not  sold.  We  do  not  think  this 
ftimishes  ground  for  declaring  the  assessment  void. 

Suppose  the  copy  of  the  assessment,  to  be  left  with  one  of 
the  assessors,  was  not  entirely  finished,  on  the  day  after  the 
notices  were  up,  and  a  tax-payer,  calling  to  examine  it,  finds 
his  name  not  yet  copied  thereon,  but  is  told  that  it  will  be 
copied  on  during  the  day ;  is  the  assessment  thereby  made 
void  as  to  him  ?  Has  the  assessor  no  power,  as  to  him,  to 
finish  the  copy  ?  This  will  scarcely  be  claimed ;  yet  the  case 
differs  very  little  in  principle  from  this. 

In  construing  the  acts  of  these  officers,  we  should  not  sacri- 
fice substance  to  form,  nor  lose  sight  of  the  spirit  and  purpose 
of  the  laws  they  are  required  to  execute. 

It  is  further  urged,  that  this  warrant  to  the  sheriff  is  void 
because  it  required  him  to  collect  $25.69  for  collector's  or 
treasurer's  fees  in  addition  to  the  tax,  and  that  the  trear 
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surer  had  no  authority  to  collect  such  fees.  This  defect 
appears  upon  the  face  of  the  warrant ;  and  if  it  were  there- 
fore void,  no  title  passed  by  the  sale.  The  warrant  is  filed 
of  record,  and  probably  the  purchaser  would  be  bound  to 
produce  it  on  a  trial  for  the  recovery  of  this  rent  sold,  when 
its  invalidity  would  appear,   {Doxighty  v.  Hope^  3  Denio,  594.) 

But  we  think  the  warrant  was  right,  and  the  fees  properly 
inserted  therein.  If  the  collector  cannot  collect  the  taxes,  he 
shall  so  return  to  the  county  treasurer,  and  shall  add  to  the 
several  sums  so  returned  by  him  five  per  cent,  which  shall  go 
to  the  credit  of  the  county,  and  "  he  collected  witli  said  unpaid 
taxes."  (Laws  of  1847,  p.  587,  §.16.)  Whether  added  to 
the  taxes  or  inserted  as  commissions,  the  result  is  the  same. 
"We  think  that  provision  applies  to  this  case. 

The  judgment  is  reversed,  and  new  trial  granted,  costs  to 
abide  the  event. 

All  the  judges  concurring,  except  Allen,  J.,  who  did 
not  vote. 

Judgment  reversed,  and  new  trial  ordered. 
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The  Fiest  National  Bank  of  Coetland,  Eespondent,  v. 

Wilson  Gbeen,  Appellant. 

A  party  suing  upon  a  negotiable  note,  purchased  before  maturity,  is  pre- 
sumed in  the  first  instance  to  be  a  bona  fide  holder;  but  when  the  maker 
has  shown  that  this  note  was  obtained  from  him  under  duress,  or  tbaX  he 
was  defrauded  of  it,  the  plaintiff  will  then  be  required  to  show  imder 
what  cfrcumst^ices  and  for  what  yalue  he  became  the  holder. 

If  the  evidence  as  to  the  plaintiff  *s  title  is  whoDy  uncontroverted,  and  so 
clearly  establishes  the  plaintiff's  title  as  a  bona  fide  holder  for  value,  that, 
even  if  the  def<mdant  could  prove  the  defence  of  duress,  there  would  be 
nothing  to  submit  to  the  jury,  then  the  defence  is  properly  ruled  out;  but 
if  otherwise,  it  should  be  received. 

Where  the  plaintiff,  a  bank,  discounted  a  note  for  one  of  its  customers  and 
placed  the  amount  to  his  credit,  and  there  was  conflicting  evidence  as 
to  whether  or  not  it  was  agreed  that  the  amount  should  be  kept  on 
deposit  by  such  customer  until  the  note  should  be  paid. — £kld,  that  evi- 
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dence  offered  by  the  maker  to  prove  that  the  note  was  obtained  from 
hhn  by  duress,  was  improperly  rejected. 

(Argued  December  16, 1870;  decided  January  24, 1871.) 

This  is  an  appeal  from  an  order  of  the  General  Term,  in 
the  sixth  judicial  district,  denying  a  new  trial,  also  from  a 
Judgment  for  the  plaintifi^  entered  on  their  direction  upon  a 
verdict. 

This  action  was  brought  to  recover  the  amount  of  a  pro- 
missory note  made  by  the  defendant  and  indorsed  by  the 
payee  and  W.  H.  Shankland,  for  whom  it  was  discounted  by 
the  plaintiff;  the  amount  being  placed  to  his  (Shankland' s) 
credit  It  was  proved  on  the  part  of  the  defendant  that 
Shankland's  deposit,  from  the  time  of  the  discoimt  until  the 
note  became  due,  always  exceeded  the  amount  of  the  dis- 
count. Witness  for  the  defendant  testified  that  he  under- 
stood the  plaintiff's  president  to  say  that  the  understanding 
when  the  note  was  left  at  the  bank  was  that  Shankland  was  to 
leave  the  money  in  the  bank  to  the  amount  of  the  note.  The 
plaintiff's  president  denied  that  any  such  agreement  had  been 
made  when  the  note  was  discounted ;  but  admitted  that  such 
an  one  had  been  made  afterward,  when  the  note  was  placed 
in  Shankland's  hands  for  collection.  An  offer  of  the  defend- 
ant to  prove  that  the  note  was  obtained  by  collusion  and 
duress  was  rejected  by  the  court. 

The  ctunsel  for  the  defendant  claimed  that  there  was  evi- 
dence for  the  jury,  that  the  plaintiff  was  not  a  bona  Jide 
holder  of  the  note  for  value,  and  that  question  should  be  sub- 
mitted to  them.  But  the  court  refused,  and  the  jury,  under 
its  direction,  found  a  verdict  for  the  plaintiff  for  the  sum  of 
$2,260.92. 

On  motion  of  defendant's  counsel,  the  court  ordered  that 
defendant  have  sixty  days  to  make  case  and  exceptions,  and 
that  the  same  be  heard  in  the  first  instance  at  the  General 
Term,  and  that  all  proceedings  on  the  part  of  the  plaintiff  be 
stayed  till  the  decision  of  the  General  Term. 

At  the  General  Term  defendant's  motion  for  a  new  trial 
was  denied.    Judgment  was  thereupon  entered  in  the  cause, 
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and  an  appeal  from  the  order  of  the  Geneml  Term  to  the 
Court  of  Appeals,  and  also  an  appeal  from  the  judgment 
entered  in  the  cause  to  the  Court  of  Appeals,  were  taken  by 

the  defendant. 

• 

Ballard  (&  Warren  {Ainasa  J.  Parker  with  ihem),  for  the 
appellant,  that  to  constitute  a  hona  Jide  holder  of  a  note  he 
must  have  taken  it  without  notice,  and  also  have  parted  with 
value  for  it,  cited  1  Barb.,  225 ;  13  Wend.,  605 ;  3  Barb.,  Ch, 
S.,  403 ;  39  Barb.,  577 ;  26  N.  T.,  450 ;  44  Barb.,  176 ;  1  Duer, 
309 ;  4  id.,  458 ;  5  id.,  462.  That  a  party  objecting  on  the 
trial  must  point  out  precise  objection.  (6  N.  T.,  845 ;  3  Hill, 
609 ;  19  Wend.,  361,  17  id.,  142-3;  5  Denio,  84;  5  Barb., 
398-406 ;  6  id.,  330-336. 

ShanMand  &  ShanJcland^  for  the  respondent,  that  the 
judgment,  never  having  been  before  the  General  Teim,  cannot 
be  appealed  from  to  this  court.  (15  N.  Y.,  593 ;  41  id.,  520 ; 
36  id., .  316 ;  40  id.,  341.)  That  the  bank  was  a  hona  fide 
purchaser.  (5  Seld.,  468 ;  2  Am.  Law  Term  Rep.,  59 ;  4 
Dallas,  234,  etc.) 

Rapallo,  J.  The  evidence  offered  by  the  defendant  to 
sustain  the  defence,  that  the  note  in  suit  was  obtained  by  duress, 
was  erroneously  excluded,  unless,  upon  the  evidence  as  it  stood 
when  the  ruling  was  made,  it  was  established,  by  clear  and 
uncontroverted  proof,  that  the  plaintiff  was  a  hona  fide  holder 
of  the  note  for  value. 

The  ground  taken  at  General  Term,  that  the  burden  of  proof 
was  on  the  defendant,  not  only  to  show  the  defence  of  duress, 
but  also  to  impeach  the  title  of  the  plaintiff  as  a  hona  fide 
holder  for  value,  cannot  be  sustained. 

If  the  defendant  had  been  permitted  to  prove,  and  had 
proved,  the  defence  of  duress,  the  burden  would  have  been 
tliereby  thrown  upon  the  plaintiff  to  prove  that  it  gave  value 
for  the  note,  and  the  circumstances  under  which  it  was  received. 

A  plaintiff,  suing  upon  a  negotiable  note  or  bill,  purchased 
before  maturity  is  presumed,  in  the  first  instance,  to  be  a  hona 
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^e  holder.  But,  when  the  maker  has  shown  that  the  note 
was  obtained  from  him  under  duress,  or  that  he  was  defrauded 
of  it,  the  plaintiff  will  then  be  required  to  show  under  what 
circumstances  and  for  what  value  he  became  the  holder.  (2 
Greenl.  Ev.,  §  172 ;  McClintock  v.  CumminSy  2  McLean,  98 ; 
Munroe  v.  Cooper^  5  Pick.,  412 ;  Hohne  v.  Karsper^  5  Biun., 
469 ;  VdleU  v.  Parker,  6  Wend.,  615 ;  1  Camp.,  100 ;  2  id., 
574;  4  Comst.,  166.)  The  reason  for  this  rule,  given  in  the 
later  English  cases,  is,  that,  "  where  there  is  fraud,  the  pre- 
sumption is  that  he  who  is  guilty  will  part  with  the  note  for 
the  purpose  of  enabling  some  third  party  to  recover  upon  it, 
and  such  presumption  operates  against  the  holder,  and  it 
devolves  upon  him  to  show  that  he  gave  value  for  it."  {Bai- 
ley V.  Bidwelly  13  Mees.  &  Wes.,  73,  approved  in  Smith  v. 
BraiTxe,  3  Eng.  L.  &  Eq.,  879,  and  in  Harvey  v.  Towers,  4 
id.,  531.) 

The  only  question,  therefore,  is  that  which  arises  upon  the 
evidence  in  this  case  in  relation  to  the  plaintiff's  title  to  the 
note.  If  the  evidence  on  this  point  was  wholly  uncontro- 
verted,  and  so  clearly  established  the  plaintiff's  title  to  the 
note  as  a  bona  fide  holder  for  value,  that,  even  if  the  defend- 
ant had  proved  the  defence  of  duress,  there  would  he  nothing 
to  submit  to  the  jury,  then  the  proof  of  duress  was  properly 
ruled  out.    But,  if  otherwise,  it  should  have  been  received. 

We  have  carefully  examined  the  evidence  on  this  point,  and 
think  that  it  was  not  so  clear  and  satisfectory  as  to  justify  the 
ruling  out  of  the  defendant's  defence.  The  only  evidence  on 
the  part  of  the  plaintiff  was  the  testimony  of  its  president. 
Evidence  was  given  on  the  part  of  the  defendant,  tending  to 
show  that  that  witness  had  made  statements  inconsistent  with 
his  testimony  on  the  trial.  It  is  true  that  the  contradiction 
was  not  so  direct  and  positive  as  to  render  it  impossible,  by 
making  allowances  for  imperfect  recollection  of  dates  and 
misunderstanding  on  the  part  of  the  defendant's  witness,  to 
reconcile  the  testimony  of  both  witnesses;  but,  taking  the 
testimony  as  it  stands,  in  connection  with  the  admission  of 
the  plaintiff's  witness,  as  to  his  knowledge,  that  Judge  Shank- 
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land  did  not  want  to  draw  tho  money  for  the  note,  and  the 
fact  that  it  was  not  drawn  oat  of  the  bank,  and  the  agreement 
of  the  6th  of  April,  when  the  note  was  delivered  to  Judge 
Bhankland,  we  think  that  the  proof  of  dnress  should  have 
been  admitted,  and,  if  established,  the  question  whether  the 
plaintiff  was  a  bona  fide  holder  of  the  note  for  value  should 
have  been  submitted  to  the  jury. 

The  point,  that  the  order  of  the  General  Term,  denying  a 
new  trial,  contains  no  direction  to  enter  judgment,  is  not 
available  for  the  purpose  of  discussing  this  appeal,  for  there 
is  an  appeal  from  the  order  denying  a  new  trial,  as  well  as 
from  the  judgment;  and  it  does  not  appear  that  the  appeal 
from  that  order  was  not  taken  within  due  time  after  service 
of  notice  of  entry  thereof. 

The  order  denying  a  new  trial  diould  be  reversed,  and  a 
new  trial  ordered,  with  costs  to  abide  the  event. 

Chubch,  Ch.  J.,  and  Allen,  J.,  concurred;  Foloeb,  J., 
was  for  reversal,  but  did  not  concur  in  the  latter  part  of  Ra- 
pallo's  opinion ;  Gboveb  and  Peckhah,  JJ.,  for  affirmance. 

Order  reversed,  and  new  trial  ordered. 
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"William  Db  Foeest  Manicb  et  al.,  Executors  of  Ds  Foebst 
Manicb,  deceased,  Appellaute,  v.  Cathabinb  M"*m*  Han- 
ice  et  al.,  Respondents. 

William  De  Forest  Mamicb  et  at.,  Executors  of  Db  Fobest 
Af  ANicE,  deceased,  Appellants,  v.  Us  FoBEgi  Grajtt  et  al., 
Bespondeate. 

William  B.  E.  Locewood,  AdmiiiiBtr&tor  of  Habt  C.  Lock- 
wood,  deceased,  Respondent,  v,  William  Db  Fobest  Man- 
ice  et  al.,  Appellants. 

Fbasces  J.  MAificB  Smith,  Respondent,  v.  William  De  Fob- 
est Hauice  et  al..  Appellant. 

/  Where,  by  a  will,  Bbnres  or  interests  in  real  or  personal  estate,  to  be  ascer*  [_ 
tained  bj  a  division  or  sale,  are  given,  the  estate  or  interest  of  each  devi- 
see or  legatee  in  the  property  to  be  divided  cr  converted  is  a  vested 
interest  before  the  conversion  or  dlvidon,  and  talccs  effect  In  actnal  enjoy- 
ment, as  soon  as  the  time  appointed  fbr  the  division  or  sale  arrives. 
Umltations  over,  to  take  effect  in  case  of  the  death  of  any  such  devisee  or 
legatee  prior  to  the  division,  refer  to  the  time  appointed  for  the  division, 
and  not  to  the  period  of  its  completion,  unless  the  language  of  the  will 
cleariy  and  nneqtiivocally  expresses  an  intention  that  the  vesting  of  the 
estates  or  interests  of  the  donees  shall  be  postponed  until  snch  com- 

IT  such  intention  Is  clearly  and  unequivocally  expressed,  eSbct  must  be 
given  to  it  But  snch  intention  will  not  be  Imputed  to  the  testator,  if  it 
can  be  avoided. 

A  general  devise  to  executors  in  trust  vests  no  estate  in  them,  except  for 
such  of  the  declared  purposes  as  require  tltat  the  title  be  vested  in  them. 

The  testator  devised  and  bequeathed  all  his  residuary  real  uid  pereonal 
tttate  to  bis  executors  in  trust,  to  receive  the  income  and  to  apply  it 
according  to  the  directions  of  the  will,  during  the  111b  of  the  testator's 
widow;  upon  her  death,  to  sell  certain  lots,  and  cause  the  residue  of  the 
estate  to  l>e  ^praised  t^  three  appnusers,  one  of  whom  should  be  chosen 
Ijy  the  sorrogate  of  the  city  of  New  York;  to  divide  the  whole  into 
twelve  eqaal  parts ;  to  conv^,  tmnsfbr  and  pay  over  to  the  testator's  son 
W.,  in  fee  simple,  to  whom  he  gave,  devised  and  bequeathed  the  same, 
or,  in  cue  of  his  death  to  hit  th«n  Uving  latiifal  teue,  three  of  sold  parts ; 
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to  convey,  etc.,  to  the  testator's  son  E.,  in  fee  simjrte, and  he  gave,  devised 
and  bequeathed  the  same  to  him,  or,  in  case  of  his  death  prior  to  the  Ume 
of  »u€h  distrtbutton^  to  his  then  living  lawM  issue  three  other  of  said 
parts ;  to  retain  and  hold  as  trustees  under  said  will,  and  he  gave,  devised 
and  bequeathed  the  same  to  thBm  accordingly,  two  other  of  saic^  parts  in 
trust,  to  invest,  lease,  etc.,  -and  receive  the  income,  etc.,  and  apply  it  to 
the  use  of  his  daughter  M.,  during  her  life,  with  remainders  over  after 
her  decease.  He  created  like  trusts  as  to  two  other  shares  of  two-twelfths 
each,  for  the  benefit  of  his  two  daughters  C.  and  P.  respectively. 

He  directed  that  the  shares  of  each  of  the  sons  and  daughters  should 
include  certain  real  estate,  specifically  described,  at  its  appraised  value ; 
that  in  case  of  the  decease  of  either  of  his  said  sons  prior  to  such  divi&on, 
leaving  no  lawful  issue  living  at  the  time  of  such  division,  the  surviving 
son,  or  in  case  of  his  death,  his  lawful  issue  then  living,  should  take  the 
share  of  the  deceased  son;  and  that,  in  case  of  the  death  of  either  of  the 
daughters  previous  to  Vie  Ume  of  distribution^  the  trustees  should  retain 
her  share  upon  certain  trusts  for  her  issue. 

Held, — that  the  estate  of  the  trustees  under  the  general  residuary  devise 
would  terminate  upon  the  death  of  the  widow. 

That  the  trust  to  receive  the  rents,  etc.,  would  cease  with  the  trust  to  i^ply 
them. 

That  the  trust  to  sell  vested  no  estate  in  the  trustees. 

That  the  trusts  to  appraise,  divide  and  convey  were  unauthorized  as  trusts, 
but  could  be  executed  as  powers. 

That  upon  the  death  of  the  widow  the  devises  to  the  sons  and  trustees  for 
the  daughters  respectively,  would  immediately  take  efiect  in  actual 
enjoyment 

That  the  trusts  to  sell,  appraise  and  divide  did  not  suspend  the  power  of 
alienation  of  the  real  estate  or  the  absolute  ownership  of  the  personal 
property,  but  that  from  the  time  of  the  death  of  the  widow  and  pending 
the  division,  the  sons,  and  the  trustees  for  the  daughters,  would  be  enti- 
tled to  the  possession  and  enjoyment,  as  tenants  in  common,  of  the  undi- 
vided property  subject  to  the  power  of  sale  and  division. 

That  the  limitations  in  case  of  death  of  sons  or  daughters,  "  prior  to  the 
time  of  such  distribution,"  or  "prior  to  such  division,"  or  "previous  to 
the  time  of  distribution,"  referred  to  the  time  appointed  for  the  division, 
viz.,  the  death  of  the  widow. 

That  the  sons,  or  their  issue  then  living,  would  take  the  shares  which  were 
given  absolutely,  and  the  daughters,  or  their  issue  then  living,  would  take 
the.  beneficial  interest  in  the  shares  given  in  trust 

A  remainder  in  fee  in  real  estate,  to  take  efiect  after  the  expiration  of  two 
lives  in  being,  at  the  testator's  death,  may  be  created  in  favor  of  a  person 
not  in  being  at  that  time ;  and  in  such  a  case  a  further  contingent  remain- 
der in  favor  of  a  person  not  in  being  at  the  creation  of  the  estate  may  be 
limited,  to  take  effect  in  the  event  that  the  person  to  whom  the  remain- 
der is  first  limited  shall  die  under  the  age  of  twenly-one  years. 
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A  trust  to  accumulate  the  rents  and  profits  during  the  minority  of  the  first 
of  such  remainder-man  in  fee,  and  for  his  benefit,  is  valid. 

The  power  of  alienation  of  real  estate  may  lawfully  be  suspended  for  the 
term  of  a  minority  after  the  expiration  of  two  lives  in  being,  by  means  of 
a  contingent  remainder,  to  take  effect  in  the  event  of  the  death  of  the  first 
remainder-man  in  fee  during  his  minority. 

But  the  absolute  ownership  of  personal  estate  cannot  be  suspended  beyond 
two  lives  in  being. 

An  accumulation  for  the  benefit  of  an  unborn  daid^  to  commence  after  his 
birth  and  to  terminate  with  his  minority,  is  lawful,  provided,  in  case  of 
real  estate,  that  the  accumulation  also  commences  within  the  time  per- 
mitted for  the  vestmg  of  future  estates ;  and  in  case  of  personal  property, 
that  it  commences  within  the  time  allowed  for  the  suspension  of  absolute 
ownership. 

If  the  estate  limited  to  the  infant  is  contingent,  an  accumulation  of  the 
income  during  his  minority  cannot  be  said  to  be  for  his  benefit. 

But  a  devise  of  lands  to  an  infant  when  he  shall  become  of  age,  with  remain- 
der over,  if  he  die  under  age,  creates  a  vested  estate  in  the  infant,  defeasi- 
ble by  condition  subsequent,  and  this  is  a  sufficient  title  to  sustain  an 
accumulation  during  the  minority  of  such  infant,  as  being  for  his  benfit 

The  testator  created  trusts  of  real  and  personal  property,  to  receive  the 
income  and  apply  it  during  the  life  of  his  widow,  and,  upon  her  death,  to 
divide  the  property  into  shares ;  and  as  to  the  share  of  each  daughter,  to 
receive  the  income,  and  apply  it  to  her  use  during  her  life,  and  after  her 
death  to  divide  her  part  into  as  many  shares  as  there  should  be  children 
of  such  daughter  living  at  the  time  of  her  death,  and  to  retain  one  of 
such  shares  for  each  of  said  children,  and  accumulate  the  net  income 
thereof  during  his  or  her  minority,  and,  on  his  or  her  arriving  at  age,  to 
pay  the  same  over  to  him  or  her,  with  its  accumulations,  with  contingent 
limitations  over  of  the  shares  of  any  of  such  children  who  might  die 
during  minority. 

IMdy — that  these  contingent  remainders  and  the  trusts  for  accumulation, 
were  valid  as  to  the  real  estate  and  void  as  to  the  personalty. 

That  the  failure,  as  to  the  personalty,  of  these  trusts  for  accumulation  dur- 
ing the  minority  of  the  testator's  grandchildren,  and  of  the  contingent 
limitations  over  in  case  of  their  death  in  in&ncy,  did  not  invalidate  the 
other  dispositions  of  the  will. 

That  the  effect  of  declaring-  them  void  would  be  to  vest  the  personalty 
absolutely  in  the  children  of  each  daughter  on  the  death  of  their  mother. 

That  a  void  trust,  which  is  separable  from  other  valid  trusts,  may  be  cut 
off,  where  the  trust  thus  defeated  is  independent  of  the  other  dispositions 
of  the  will  and  subordinate  to  them,  and  not  an  essential  part  of  the 
general  scheme. 
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The  testator  directed  that  daring  the  lifetime  of  his  widow,  a  portion  of 
the  income  be  distributed  by  the  trustees  to  his  widow  and  five  children, 
and  that  the  rest  be  accumulated  to  swell  his  residuary  estate. 

Heldy — that,  except  as  to  this  accumulation,  the  trust  was  valid. 

That  a  trust  to  apply  rents,  etc,  to  the  use  of  more  than  two  beneficiaries 
is  valid,  if  it  is  limited  in  its  duration  to  the  life  of  one  of  them. 

That  the  direction  for  accumulation  being  void,  the  portion  of  the  income 
directed  to  be  accumulated  became  immediately  payable  to  the  i>er8ons 
presumptively  entitled  to  the  next  eventual  estates  in  the  cotpus  or 
principal. 

That,  the  widow  being  still  living,  these  were  the  sons,  in  their  own  right, 
and  the  daughters,  through  their  trustees,  and  the  issue  of  one  of  the 
daughters  who  had  died. 

That  such  issue  were  also  entitled  to  the  portion  of  the  income  payable, 
under  the  will,  to  their  mother  during  the  lifetime  of  the  testatoi's 
widow. 

That  they  took  it  as  income,  not  legally  disposed  of,  accruing  fiT>m  the 
share  in  which  they  presumptively  had  the  next  eventual  estate. 

The  husband  of  the  deceased  daughter,  and  administrator  of  her  estate, 
was  properly  required  to  give  security  before  receiving  the  arrears  of 
accumulations  and  income  due  to  his  wife  at  the  time  of  her  decease,  he 
being  a  resident  of  Connecticut,  and  she  having  been  domiciled  there  at 
the  time  of  her  decease,  and  the  husband  being,  by  the  laws  of  that  State, 
entitled  only  to  a  life  estate  in  her  personal  property. 

The  testator  made  a  bequest  of  $5,000,  which  he  directed  paid  to  the  trea- 
surer, for  the  time  being,  of  Yale  College,  accompanied  with  a  request 
that  the  trustees  of  the  college  invest  it  and  accumulate  the  income  until 
the  principal  and  interest  should  amount  to  $30,000,  and  thereafter  apply 
so  much  of  the  interest,  when  required  to  do  so,  as  would  educate  con- 
tinuously one  person  who  should  bear  the  testator*s  paternal  name,  and 
be  a  lineal  descendant  of  his,  in  all  their  courses,  collegiate  and  scientific. 

'The  college  being  authorized  by  its  charter  to  take,  this  bequest  was  sus- 
tained as  a  valid  bequest  of  $5,000  to  the  college ;  and  the  questions 
whether  the  request  created  a  trust,  and  whether,  if  it  did,  such  trust 
was  legal,  were  left  to  the  courts  of  Connecticut,  where  the  fund  was  to 
be  administered.  (Church,  Ch.  J.,  dissented  as  to  the  bequest  to  Tale 
College.) 

(Argued  October  24th,  26th  and  20th,  1870;  decided  January  24, 1871.) 

Appeals  from  the  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  district,  reversing,  in  part,  the 
judgment  of  the  Special  Term. 

All  the  four  actions  were  brought  to  obtain  a  construction 
of  the  will  of  the  testator. 
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The  Special  Term  sustained  the  validity  of  the  will,  except 
as  to  the  direction  to  accumulate  one-half  of  the  income 
of  the  property  vested  in  trustees,  and  also  as  to  the  limita- 
tions of  the  estate  in  the  hands  of  trustees  after  tlie  death 
of  each  of  the  daughters  and  the  minority  of  their  issues. 
These  provisions  were  declared  void. 

The  Genial  Term  reversed  this  decision,  declaring  all  the 
principsd  dispositions  in  the  sixteenth  section  of  the  will  void. 

De  Forest  Manice,  the  testator,  died  in  New  York,  April 
18, 1862.  His  will  and  codicil  were  dated,  the  former  on  the 
23d  of  August,  1858,  and  the  latter  the  12th  of  April,  1862. 

The  mother  of  the  testator,  to  whom  he  gives  an  annuity, 
survived  him,  but  died  in  October,  1863.  His  widow  is 
living. 

Mary  C.  Lockwood,  one  of  tlie  testator's  daughters,  com- 
menced an  action  in  the  Supreme  Court  against  the  executors 
and  others,  January  20, 1868,  asking  for  a  construction  of  the 
will,  and  claiming  that  the  direction  for  accumulation  in  the 
sixteenth  clause,  and  also  the  legacy  to  Tale  College,  were 
void.  She  died  intestate,  March  10, 1869,  and  her  husband^ 
William  B.  E.  Lockwood,  took  out  letters  of  administration, 
aud  revived  and  amended  her  complaint.  This  is  the  action 
thirdly  entitled.  She  left  children  smriving  her,  De  Forest 
Manice  Lockwood,  Buckingham  Lockwood,  and  William  B. 
E.  Lockw<)od,  Jr.,  all  infants. 

Frances  I.  Manice  Smith,  another  daughter  of  the  testator, 
commenced  in  the  same  court  the  action  fourthly  entitled, 
March  27, 1869,  in  which  she  claimed,  generally,  that  the  said 
will  and  codicil  were  illegal  and  void,  in  whole  or  in  part,  and 
prayed  that  the  court  might  so  declare  them. 

On  the  9th  of  April,  1869,  the  acting  executors,  William 
De  Forest  Manice  et  al.y  commenced  in  the  same  court  their 
action  to  establish  the  trusts  and  dispositions  of  the  will  and 
codicil.  The  widow,  all  the  heirs  and  next  of  kin  of  the  testa- 
tor, the  husbands  of  bis  daughters,  his  grandchildren,  and 
Yale  College,  were  made  defendants.  On  May  19, 1869,  they 
brought  in  as  a  defendant  De  Forest  Grant,  an  after-bom 
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grandchild  of  the  testator,  by  sapplemental  complaint.  These 
are  the  actions  firstly  and  secondly  entitled. 

The  four  actions  were  heard  together  at  Special  Term,  May 
27, 1869,  before  Inoraham,  Justice. 

The  complaint  of  the  executors  correctly  sets  forth  the  will 
and  codicil,  and  also  the  names  of  the  children  of  the  testator, 
the  marriages  of  the  daughters,  and  the  names  of  their  chil- 
dren, except  the  said  De  Forest  Grant  (born  since  the  com- 
plaint). 

The  complaint  is  as  follows : 


SUPREME  COUET. 
Trial  to  be  had  m  the  Cmr  and  County  of  New  Tobk. 


William  Db  Fobest  I^Ianicb  and  Bei^amin 

C.  Wetmore,  in  their  respective  indiridual 

capacities,  and  as  executors  of  the  last  will 

and  testament  of  De  Forest  Manice,  deceased, 

plaintiffs, 

against 

Cathebike  Mabia  Manice  ;  Edward  Augus- 
tus Manice ;  William  B.  E.  Lockwood,  indi- 
yidually,  and  as  administrator  of  the  goods, 
chattels,  and  credits  of  Mary  C.  Lockwood, 
deceased;  Caroline  A.  Qrant,  and  Gabriel 
Grant,  her  husband;  Frances  I.  Manice 
Smith,  and  James  Tuttle  Smith,  her  hus- 
band ;  Manice  De  Forest  Lockwood ;  Buck- 
ingham Lockwood;  William  B.  E.  Lock- 
wood,  Junior;  Charles  Madison  Grant; 
Benjamin  Melancthon  Smith ;  and  the  presi- 
dent and  fellows  of  Yale  College,  defendants. 


1 


The  complaint  of  the  plaintife  respectfully  shows  to  this 
court: 

1st.  That  on  or  about  the  eighteenth  day  of  April,  in  the 
year  one  thousand  eight  hundred  and  sixty-two,  De  Forest 
Manice,  then  an  inhabitant  of  the  town  of  Hempstead,  ia 
the  county  of  Queens,  and  State  of  New  York,  died  seized 
and  possessed  of  certain  lands,  tenements,  and  hereditaments 
in  the  State  of  New  York  and  elsewhere,  and  also  of  certain 
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personal  property,  having  before  his  death  made  his  last  will 
and  testament,  and  a  codicil  thereto,  in  due  form  of  law,  to 
pass  real  and  personal  property,  of  which  the  following  is  a 
true  copy : 

I,  De  Forest  Manice,  of  Hempstead,  in  the  county  of 
Queens,  and  State  of  New  York,  do  hereby  make,  publish, 
and  declare  this  my  last  will  and  testament,  in  manner  and 
form  following,  that  is  to  say : 

Ist.  I  order  and  direct  that  all  my  just  debts,  including 
bonds  and  mortgages,  and  my  funeral  expenses,  be  paid  as 
soon  after  my  decease  as  can  be  conveniently  done. 

2d.  I  give  and  devise  unto  my  beloved  wife,  Catherine 
Maria  Manice,  my  house  and  lot  of  land.  No.  156  Madison 
avenue,  in  the  city  of  New  York,  occupied  by  me  as  my  city 
residence ;  also  my  lot  of  land  and  stable.  No.  21  East  Thirty- 
third  street,  in  said  city ;  to  have  and  to  hold  the  same  to  her 
for  alid  during  her  natural  life.  And  I  give  and  bequeath  to 
my  said  wife  all  the  household  fiirniture  of  every  kind  and 
description,  silver  plate,  pictures,  and  family  stores  that  shall 
be  in  my  said  dwelling-house  at  the  time  of  my  decease,  and 
such  portion  of  my  household  furniture,  plate,  pictures,  and 
family  stores  that  shall  be  at  my  country  seat,  called  Oatlands, 
situate  in  Hempstead  aforesaid,  as  she  shall  select;  excepting 
out  of  the  above  bequest,  however,  all  sherry  and  port  wine. 
And  I  give  and  bequeath  to  my  said  wife,  aU  my  horses  and 
carriages,  harness  and  saddles  appertaining  to  my  fsimily 
establishment,  not  including  those  belonging  to  my  farming 
establishment;  all  which  personal  property  I  so  give  and 
bequeath  to  my  said  wife  for  and  during  her  natural  life,  witli 
the  right  to  dispose  of  any  of  the  said  personal  property, 
except  the  silver  plate  and  pictures. 

And  upon  the  death  of  my  said  wife,  I  give  and  bequeath 
all  my  silver  plate  and  plated  ware  to  my  three  daughters, 
Mary  C.  Lockwood,  Caroline  A.  Manice,  and  Frances  I. 
Manice,  to  be  divided  into  three  parts  of  as  nearly  equal 
value  as  possible,  and  then  divided  amongst  them  by 
lot 
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And  I  give  and  bequeath  to  my  two  sons,  "William  De 
Forest,  and  Edward  A.,  all  my  pictures^  to  be  divided  between 
them  in  like  manner  by  lot. 

And  all  Buch  household  furniture  as  shall  remain,  I  give 
and  bequeath  to  all  my  children,  to  be  divided  among  them, 
as  aforesaid  by  lot. 

3d.  I  give  and  devise  unto  my  mother,  Eunice  Manice,  my 
house  and  lot  of  land  situate  on  the  Main  street,  in  the  town 
of  Stratford,  in  the  State  of  Connecticut,  now  occupied  by 
her,  for  and  during  her  natural  life.  And  subject  to  this  life 
estate,  I  give  and  devise  said  premises  unto  my  two  sons, 
William  De  Forest  Manice,  and  Edward  Aogostus  Manice, 
their  heirs  and  assigns,  forever. 

4th.  I  give  and  bequeath  to  my  said  wife,  mid  to  each  of 
my  daughters,  $100  worth,  each,  of  the  books  in  luy  library, 
at  cost,  to  be  selected  by  them,  my  wife  having  the  first 
selection,  and  my  daughters  according  to  the  priority  of  their 
respective  ages. 

.  5th.  I  give  and  bequeath  to  my  sons,  William  De  Forest 
Manice,  and  Edward  A.  Manice,  all  the  rest  and  remainder 
of  the  books  in  my  library,  and  all  my  port  and  sherry  wine, 
to  be  equally  divided  between  them. 

6th.  I  give  and  devise  unto  my  two  sons,  William  De 
Forest  Manioe,  and  Edward  Augustus  Manice,  the  eight  lots 
of  land  situate  •  in  the  city  of  New  York,  bounded  by  Sixth 
avenue,  Broadway,  Thirty-fifth  and  Thirty-siirth  streets ;  fUso 
the  lot  of  land  on  the  north-west  comer  of  Thirty-ninth  street 
and  Sixth  avenue;  also  the  four  lots  adjoining  on  Thirty- 
ninth  street ;  also  the  two  lots  at  the  south-east  corner  of 
Fortieth  street  and  Broadway ;  also  the  two  lots  a<]yoimng  on 
Fortieth  street ;  all  in  the  said  city  erf  New  York ;  to  have 
and  to  hold  the  same,  one  equal  undivided  half  part  thereof 
to  each  of  them,  for  and  during  their  respective  natural  lives. 
And  in  case  either  shall  die,  leaving  no  lawful  issue  him  sur- 
viving, and  leaving  th^  other  him  surviving,  the  survivor 
shall  have  and  hold  the  share  of  the  one  so  dying,  during  his 
life. 
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And  upon  the  death  of  either  leaving  lawful  issue  him  sur- 
riving,  such  issue  shall  take,  in  fee  simple,  the  share  of  said 
lots  in  which  the  one  so  dying  is  hereby  entitled  to  an  estate 
for  life.  And  in  case  that  but  one  of  my  sons  shall  die  leav- 
ing lawful  issue  him  surviving,'  then,  upon  tlie  death  of  the 
last  survivor  of  my  said  two  sons,  such  issue  shall  have  and 
hold  said  above  described  lots  in  fee  simple.  And  in  case  of 
the  death  of  both  of  my  said  sons,  leaving  no  lawful  issue 
them  surviving,  then  upon  the  death  of  the  last  survivor,  said 
lots  shall  vest  in  my  heirs-at-law,  in  the  same  manner  as  real 
estate  of  which  I  died  intestate. 

And  I  hereby  authorize  and  empower  my  said  sons,  and  the 
survivor  of  them,  to  make  lease  and  leases  of  said  premises  so 
devised  to  them  for  life,  as  aforesaid,  or  any  part  thereof,  for 
any  term  of  years  not  exceeding  twenty-one  years,  at  such 
annual  rent  as  they  shall  see  fit ;  and  to  insert  in  such  leases 
covenants  of  renewal  for  any  further  term  not  exceeding 
twenty-one  years,  at  a  rent  to  be  ascertained  and  fixed  by 
appraiement  a^award  in  the  usual  way,  upon  condition  that 
the  lessee  or  lessees  shall,  within  the  first  five  years  of  said  first 
term,  erect  and  build  upon  each  of  the  lots  which  shall  be 
leased  to  him  or  them,  a  building  of  brick  or  stone,  covering 
the  whole  front  of  said  lot,  and  at  least  two  stories  in  height, 
and  that  the  same,  or  a  similar  building  or  buildings,  shall  be 
standing  on  said  lot  or  lots  at  the  time  of  the  expiration  of  the 
first  term. 

7th.  I  give  and  bequeath  to  my  son,  William  DeForest 
Manice,  my  watch  and  appiui^nances. 

8th.  I  give  and  bequeath  to  my  son,  Edward  Augustus 
Manice,  my  gold-headed  cane,  and  all  other  personal  jewelry. 

9th.  I  give  and  bequeath  to  Richard  Pamell,  if  he  shall  be 
in  my  employ  at  the  time  of  my  decease,  and  shall  have  been 
continuously  so  from  the  date  hereof,  $300. 

10th.  I  give  and  bequeath  to  Henry  H.  Dean,  if  he  shall 
be  in  my  employ  at  the  time  of  my  decease,  and  shall  have 
been  continuously  so  from  the  date  hereof,  $300. 

11th.  I  give  and  bequeath  to  Nancy  Dunn  $100. 
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12th.  I  give  and  bequeath  to  each  and  every  person,  except 
those  above  named,  who  shall  be  in  my  employ  as  house  ser- 
vants at  the  time  of  my  decease,  and  shall  have  been  so  for 
one  year  continuously  prior  to  my  decease,  provided  my  wife 
thinks  them  worthy,  $100. 

And  I  direct  the  legacies  mentioned  in  this,  and  in  the  ninth, 
tenth  and  eleventh  clauses  of  this,  my  will,  to  be  paid  within 
three  months  after  my  decease. 

13th.  I  give  and  bequeath  to  Susan  T.  Walker,  daughter 
of  Mary  Ann  Walker,  of  Stratford,  Connecticut,  $3,000. 

14th.  I  give  and  bequeath  to  Margaret  Olmstead,  long  a 
member  of  my  family,  $3,000. 

15th.  I  give  and  bequeath  to  my  cousins,  Eliza  De  Forest, 
Sarah  De  Forest  and  Mary  Cannon,  all  of  Bridgeport,  Con- 
necticut, $1,000  each ;  and  I  order  and  direct  that  the  legacies 
given  in  this  and  in  the  thirteenth  and  fourteenth  clauses  of 
this  my  will,  be  paid  pro  rata,  as  fast  as  the  net  income  of  my 
residuary  estate  will  allow,  after  paying  the  $16,200  per 
annum,  as  hereinafter  directed. 

16th.  All  the  rest,  residue  and  remainder  of  my  estate,  real 
and  personal,  of  every  nature,  kind  and  description,  I  give, 
devise  and  bequeath  unto  my  executors,  hereinafter  named, 
and  the  survivors  and  survivor  of  them,  and  such  of  tliem  as 
shall  act  for  the  time  being,  in  trust,  for  the  uses  and  purposes 
following,  that  is  to  say : 

To  invest  and  keep  invested  the  personal  property,  or  the 
proceeds  thereof,  in  such  securities  as  I  shall  leave  the  same 
invested,  or  upon  bond  and  mortgage  on  productive  real  estate 
in  the  city  of  New  York,  or  in  stock  of  the  State  or  city  of 
New  York ;  and  in  case  of  the  sale  of  any  i-eal  estate,  as  here- 
inafter provided,  to  invest  the  proceeds  thereof  in  the  same 
manner;  to  let  or  lease  the  said  real  estate,  or  any  part 
thereof,  during  the  lifetime  of  my  said  wife,  for  any  term  or 
terms  not  exceeding  five  years ;  to  sell  and  dispose  of  any  or 
all  of  my  real  estate  not  herein  specifically  devised,  at  such 
time  or  times  as  they  shall  deem  beneficial  and  advantageous 
to  my  estate ;  and  to  collect  and  receive  the  rents,  issues, 
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income,  dividends  and  interest  of  said  residuary  real  and  per- 
sonal estate,  and  to  use  and  apply  the  same  during  the  lifetime 
ofmy  said  wife,  as  follows: 

To  pay,  deduct  and  retain  so  much  thereof  as  shall  be 
required  to  pay  all  taxes,  assessments  and  Croton  water  rents 
that  shall  from  time  to  time  be  imposed  or  assessed  upon  my 
real  or  personal  estate,  including  such  as  shall  be  imposed  or 
assessed  upon  the  premises  hereinbefore  devised  to  my  wife 
for  life ;  to  pay  thereout  all  amounts  necessaiy  for  premiums 
of  insurance,  and  keeping  my  improved  property  in  ordinary 
repair,  and  to  pay  thereout  all  other  necessary  expenses  in  the 
management  of  my  estate,  and  to  apply  the  net  residue  of 
the  income  of  my  said  residuary  real  and  personal  estate  as 
follows : 

To  pay  my  wife,  Catharine  Maria  Manice,  $8,000  per 
annum,  in  quarter-yearly  payments,  commencing  from  the  day 
of  my  death,  during  her  natural  life. 

To  pay  to  my  mother,  Eunice  Manice,  $700  per  annum,  in 
quarter-yearly  payments,  from  the  day  of  my  death ;  and  I 
order  and  direct  my  said  mother  to  pay  $100  of  said  annuity, 
annually,  to  her  sister,  Sarah  Marks. 

To  pay  to  each  of  my  children  $1,500  per  annum,  in  quar- 
ter-yearly payments,  during  the  lifetime  of  my  said  wife. 

If,  by  any  disaster,  the  said  net  annual  income  of  my  resi- 
duary estate  shall  fall  below  the  amount  of  $16,200,  the  aggre- 
gate sum  above  devised  annually,  then  such  deficiency  shall 
be  taken  off  from  the  annual  allowance  to  my  children,  pro 
rata,  until  their  respective  allowances  shall  be  reduced  to 
$1,000  per  annum ;  and  any  further  deduction  shall  be  taken 
from  the  allowance  to  my  said  wife. 

In  case  the  said  annual  income  shall  exceed  the  said  sum  of 
$16,200,  then  out  of  such  surplus  are  to  be  paid  pro  rata,  as 
such  surplus  will  enable  my  executors  to  pay  the  same,  the 
legacies  given  in  the  thirteenth,  fourteenth  and  fifteenth 
clauses  of  this  my  will. 

And  in  case  there  shall  still  remain  a  surplus  of  said  income, 
the  same  is  to  be  divided  into  two  parts,  one  of  said  parts  to  be 
Hand  —  Vol.  IV.        40 
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invested,  and  to  accomnlate  daring  the  lifetime  of  my  said 
wife ;  and  the  other  part  to  divide  into  ei^teen  parts,  and  to 
pay  six  of  said  eighteen  parts  to  my  said  wife,  three  of  said 
eighteen  parts  to  each  of  my  said  sons,  and  two  of  said 
eighteen  parts  to  each  of  my  said  daughters. 

And  upon  the  ftirther  trust,  upon  the  death  of  my  said 
wife,  in  case  the  legacies  herein  above  given  in  the  thirteenth, 
fourteenth  and  fifteenth  clauses  of  this  my  will  shall  not  have 
been  paid  in  full,  to  pay  what  shall  remain  unpaid  thereof  out 
of  my  estate ;  and  also  to  pay  thereout  the  sum  of  $5,000  over 
to  the  treasurer,  for  the  time  being,  of  Tale  College,  in  New 
Haven ;  which  sum  I  request  the  trustees  of  said  college  to 
invest  in  city  or  State  of  New  York  securities,  or  upon  bond 
and  mortgage  on  productive  real  estate  in  the  dty  of  New 
York,  and  accumulate  the  interest  until  the  principal  and 
interest  shall  amount  to  the  sum  of  $30,000,  and  thereirfter 
use  and  apply  so  much  of  the  interest  of  said  ftind,  when 
required  so  to  do,  as  will  educate  continuously  one  person, 
who  shall  bear  my  paternal  name  and  be  a  lineal  descendant 
of  mine,  in  all  their  courses  collegiate  and  scientific. 

And  upon  the  farther  trust,  upon  the  death  of  my  said 
wife,  to  cause  to  be  appraised  by  three  competent  persons, 
one  to  be  chosen  by  my  executors,  one  by  the  surrogate  for 
the  county  of  New  York,  and  the  third  by  the  two  so  chosen, 
all  my  residuary  personal  estate,  and  the  securities  in  whidi 
the  same  shall  be  invested,  and  also  all  my  residuary  real 
estate  (excepting  that  herein  before  specifically  devised  to  my 
sons,  and  excepting  also  the  house  and  lot  of  land  No.  156 
Madison  avenue,  and  the  stable  and  lot  of  land  No.  21  East 
Thirty-third  street,  in  the  dty  of  New  YoA) ;  and  to  sell 
and  dispose  of  at  private  or  public  sale,  as  they  shall  see  fit, 
the  said  house  and  lot  of  land  No.  156  Madison  avenue,  and 
said  stable  and  lot  of  land  No.  31  East  Thirty-third  street, 
and  to  give  good  and  suj£cient  deeds  of  conveyance  in  fee 
simple  therefor  to  the  purchasers  thereof;  and  the  aggregate 
amount  of  such  appraisals  of  such  personal  and  real  estate, 
and  the  proceeds  of  the  sales  of  such  real  estate,  and  all  other 
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assets  then  belonging  to  my  estate,  to  divide  into  twelve  equal 
parts ;  and,  in  case  it  shall  become  necessary  for  snch  division, 
to  convert  into  cash  any  such  personal  estate  or  securities  as 
they  may  see  fit.  and  the  proceeds  of  such  sales  to  stand  in  the 
place  of  the  appraised  value  of  such  securities  in  making  up 
the  amount  of  the  personal  estate. 

And  upon  the  further  trust,  to  convey,  transfer  and  pay 
over  to  my  son,  William  De  Forest  Manice,  in  fee  simple,  to 
whom  I  give,  devise  and  bequeath  the  same,  or  in  case  of  his 
death,  to  his  then  living  lawful  issue,  three  of  said  equal 
twelfth  parts ;  which  said  three  parts,  so  to  be  conveyed  to 
him,  or  to  his  issue,  shall  include  the  following  real  estate,  at 
the  value  at  which  the  same  shall  be  appraised,  as  aforesaid, 
that  is  to  say :  The  store  and  lot  of  land  No.  46  Pine  street, 
being  the  north-westerly  comer  of  Pine  and  William  streets, 
in  the  city  of  New  York ;  also,  one  undivided  half  part  of  each 
ci  the  two  pieces  of  land  or  farms  situate  at  Hempstead  afore- 
said, on  the  south  side  of  the  Hempstead  and  Jamaica  turn- 
pike, purchased  by  me  from  George  Lowden,  Abraham 
Eemsen  and  John  Harold ;  the  same  to  be  free  from  encum- 
brance ;  and  the  residue  to  be  made  up  out  of  the  personal 
estate  at  the  appraised  valuation  aforesaid. 

And  upon  the  further  trust,  to  convey,  transfer  and  pay 
over  to  my  son,  Edward  Augustus  Manice,  in  fee  simple,  and 
I  give,  devise  and  bequeath  the  same  to  him,  or  in  case  of  his 
death  prior  to  the  time  of  such  distribution,  to  his  then  living 
lawful  issue,  three  of  said  equal  twdftii  parts;  which  said 
three  parts  so  to  be  conveyed  to  him,  or  to  his  issue,  as  afore- 
said, shall  include  the  following  real  estate  at  the  value  at 
which  the  same  shall  be  appraised,  as  aforesaid,  that  is  to  say: 
The  stores  and  lots  of  land  Nos.  42  and  44  Nassau  street,  in 
the  city  of  New  York,  at  the  north-east^ly  comer  of  Liberty 
and  Nassau  streets,  the  same  to  be  free  fiH>m  encumbrance ; 
also,  one  undivided  half  part  of  each  of  the  two  pieces 
of  land  or  &rms  situate  at  Hempstead  aforesaid,  on  the  south 
side  of  the  Hempstead  and  Jamaica  turnpike,  purchased  by 
me  from  Geoige  Lowden,  Abraham  Eemsen  and  John  Harold, 
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the  same  to  be  free  from  encumbrance ;  and  the  residue  to  be 
made  up  out  of  the  personal  estate  at  the  appraised  valuation 
aforesaid. 

And  in  case  of  the  decease  of  either  of  my  said  sons  prior 
to  such  division,  leaving  no  lawfid  issue  living  at  the  time  of 
such  division,  then  my  surviving  son,  or  in  case  of  his  death 
his  lawful  issue  then  living,  shall  take,  receive  and  inherit  the 
share  of  the  deceased  son. 

And  upon  the  further  trust,  to  retain  and  hold  as  trustees 
under  this  my  will,  and  I  give,  devise  and  bequeath  the  same 
to  them  accordingly,  two  other  of  said  equal  twelfth  parts ; 
which  shall  include  the  following  real  estate  at  the  value  at 
which  the  same  shall  be  appraised,  as  aforesaid,  that  is  to 
say :  The  store  and  lot  of  land  No.  56  Cedar  street,  and  the 
houses  and  lots  of  land  Nos.  229  and  231  Second  street,  in  the 
city  of  New  York ;  and  the  residue  to  be  made  up  out  of  the 
personal  estate  at  the  appraised  value  aforesaid ;  in  trust,  to 
invest  and  keep  invested  the  personal  property  in  the  securi- 
ties in  which  the  same  shall  be  set  off  to  them,  or  upon  bond 
and  mortgage  on  productive  real  estate  in  the  city  of  New 
York ;  to  let  or  lease  the  said  real  estate  aforesaid,  and  collect 
and  receive  the  rents,  issues  and  income  thereof,  and  after 
paying  the  taxes  and  assessments  that  shall  or  may  be  imposed 
upon  said  real  estate,  and  expenses  for  repairs,  insurance  and 
other  incidental  expenses,  to  apply  the  net  income  of  said  real 
and  personal  estate  so  held  in  trust,  half-yearly,  or  as  the 
same  may  be  received,  to  the  use  of  my  daughter,  Mary  C. 
Lockwood,  for  and  during  her  natural  life;  and  after  her 
death,  or  after  the  time  of  said  distribution,  in  case  she  shall 
have  previously  died,  to  divide  the  said  two  twelfth  parts  into 
as  many  shares  as  there  shall  be  children  of  my  said  daughter 
living  at  her  decease,  and  to  retain  one  of  said  shares  for  each 
of  said  children,  and  to  accumulate  the  net  income  thereof 
during  his  or  her  minority;  and  on  his  or  her  arrival  at  the 
age  of  twenty-one  years,  to  pay  him  or  her  the  same,  with  its 
accumulations ;  provided,  however,  that  in  case  either  of  said 
children  shall,  during  his  dr  her  minority,  be  in  need  of  any 
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j^rtiott  of  said  income  for  his  or  her  support,  my  said  trustees 
are  authorized  to  apply  the  same ;  and  provided  that  in  case 
of  the  death  of  either  leaving  lawftd  issue,  the  said  share  is  to 
be  paid  to  such  issue ;  and  in  case  of  his  or  her  death  during 
minority  without  leaving  lawful  issue,  then  such  sliare  is  to  be 
paid  to  the  survivors  of  said  children ;  and  in  case  of  default 
of  issue  of  my  said  daughter,  then  to  convey,  transfer  and  pay 
over  the  said  two  twelfths  to  my  heirs-at-law,  in  such  shares  and 
proportions  as,  by  the  present  laws  of  the  State  of  New  York, 
they  would  take  and  inherit  real  estate  of  which  I  died  seized 
and  intestate. 

And  upon  the  further  trust,  to  retain  and  hold  as  trustees 
under  this  my  will,  and  I  give,  devise  and  bequeath  the  same 
to  them  accordingly,  two  other  of  said  equal  twelfth  parts; 
which  shall  include  the  following  real  estate  at  the  value  of 
which  the  same  shall  be  appraised,  as  aforesaid,  that  is  to  say : 
one  equal  imdivided  half  part  of  the  store  and  lot  of  land 
No.  701  Broadway,  in  the  city  of  New  York;  and  the 
residue  to  be  made  up  out  of  the  personal  estate,  at  the 
appraised  value  aforesaid ;  in  trust,  to  invest  and  keep 
invested  the  personal  property  in  the  securities  in  which  the 
same  shall  be  set  oflf  to  them,  or  upon  bond  and  mortgage  on 
productive  real  estate  in  the  city  of  New  York ;  to  let  or 
lease  the  said  real  estate  aforesaid,  and  collect  and  receive 
the  rents,  issues  and  income  thereof,  and  after  paying  the 
taxes  and  assessments  that  shall  or  may  be  imposed  upon 
said  real  estate,  and  expenses  for  repairs,  insurance  and  other 
incidental  expenses,  to  apply  the  net  income  of  said  real  and 
personal  estate  so  held  in  trust,  half-yearly,  or  as  the  same 
may  be  received,  to  the  use  of  my  daughter,  Caroline  Amelia 
Manice,  for  and  during  her  natural  life ;  and  after  her  death, 
or  after  the  time  of  said  distribution,  in  case  she  shall  have  pre- 
viously died,  to  divide  the  said  two  twelfth  parts  into  as  many 
shares  as  there  shall  be  children  of  my  said  daughter  living 
at  her  decease,  and  to  retain  one  of  said  shares  for  each  of 
said  children,  and  to  accumulate  the  net  income  thereof 
during  his  or  her  minority,  and  on  his  or  her  arrival  at  the 
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age  of  twenty-one  years,  to  paj  to  him  or  her  the  same,  with 
its  accumulations ;  provided,  howerer,  that  in  case  either  of 
said  children  shall,  daring  his  or  her  minority,  be  in  need  of 
any  portion  of  said  income  for  his  or  her  support,  my  said 
trustees  are  authorized  to  apply  the  same ;  and  provided  that, 
in  case  of  the  death  of  either  leaving  lawful  issue,  the  said 
share  is  to  be  paid  to  such  issue ;  and  in  case  of  his  or  her 
death  during  minority  without  leaving  lawful  issue,  then  such 
share  is  to  be  paid  to  the  survivors  of  said  children ;  and 
in  case  of  default  of  issue  of  my  said  daughter,  then  to 
convey,  transfer,  and  pay  over  the  said  two  twelfths  to  my 
heirs-at-law,  in  such  shares  and  proportions  as  by  the  present 
laws  of  the  State  of  New  York  they  would  take  and  inherit 
real  estate  of  which  I  had  died  seized  and  intestate. 

And  upon  the  further  trust,  to  retain  and  hold  as  trustees 
under  this  my  will,  and  I  give,  devise  and  bequeath  the  same 
to  them  accordingly,  two  other  of  said  equal  twelfth  parts, 
which  shall  include  the  following  real  estate  at  the  value  at 
which  the  same  shall  be  appraised  as  aforesaid,  that  is  to  say : 
one  equal  undivided  half  part  of  the  store  and  lot  of  land 
No.  701  Broadway,  in  the  city  of  New  York,  and  the  resi- 
due to  be  made  up  out  of  the  personal  estate  at  the  appraised 
valuation  as  aforesaid ;  in  trust,  to  invest  and  keep  invested 
the  personal  property  in  the  securities  in  which  the  same 
shall  be  set  off  to  them,  or  upon  bond  and  mortgage  on  pro- 
ductive real  estate  in  the  city  of  New  York ;  to  let  or  lease 
the  said  real  estate  aforesaid,  and  collect  and  receive  the 
rents,  issues  and  income  thereof,  and  after  paying  the  taxes 
and  assessments  that  shall  or  may  be  assessed  or  imposed 
upon  said  real  estate,  and  expenses  for  repairs,  insurance  and 
other  incidental  expenses,  to  apply  the  net  income  of  said 
real  and  personal  estate  so  held  in  trust,  half-yearly,  or  as  the 
same  may  be  received,  to  the  use  of  my  daughter,  Frances 
Isabella  Manice,  for  and  during  her  natural  life,  and  after  her 
death,  or  after  the  time  of  said  distribution,  in  case  she  shall 
have  previously  died,  to  divide  the  said  two  twelfth  parts 
into  as  many  shares  as  there  shall  be  children  of  my  said 
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daughter  living  at  her  decease,  and  to  retain  one  c^  said 
shares  for  each  of  said  children,  and  to  accmnulate  the  net 
income  thereof  during  his  or  her  minority,  and  on  his  or  her 
arrival  at  the  age  of  twenty-one  years,  to  pay  him  or  her  the 
same,  with  its  accumulations;  provided,  however,  that  in 
case  either  of  said  children  shall  during  his  or  her  minority,  be 
in  need  of  any  portion  of  said  income  for  his  or  her  support, 
my  said  trustees  are  authorized  to  apply  the  same ;  and  pro- 
vided, that  in  case  of  the  death  of  either  leaving  lawfiil  issue, 
the  said  share  is  to  be  paid  to  such  issue ;  and  in  case  of  his 
or  her  death  during  minority  without  leaving  lawful  issue, 
then  such  share  is  to  be  paid  to  the  survivors  of  said  children ; 
and  in  case  of  de&ult  of  issue  of  my  said  daughter,  then  to 
convey,  transfer,  and  pay  over  the  said  two  twelfths  to  my 
heirs-at-law,  in  such  shares  and  proportions  as,  by  the  present 
laws  of  the  State  of  New  York,  they  would  take  and  inherit 
real  estate  of  which  I  died  seized  and  intestate. 

Providing,  however,  that  in  case  either  of  my  said  daughters 
shall  die  unmarried,  and  without  leaving  lawful  issue  her 
surviving,  she  is  hereby  authorized  and  empowered  to  make 
an  instrument  of  appointment  in  the  nature  of  a  last  will  and 
testament,  disposing  the  share  of  my  estate,  so  as  aforesaid  to 
be  held  in  trust  for  her  benefit ;  and  in  case  of  such  instru- 
tnent  of  appointment,  upon  her  death,  the  same  shall  be  con- 
veyed and  transferred  to  the  persons  and  parties  and  in  the 
shares  and  proportions,  which  she  shall  so  appoint. 

And  in  case  at  the  time  of  such  division,  there  shall  remain 
unsold  any  vacant  lots  of  land,  and  my  said  executors  shall 
deem  it  more  beneficial  for  my  children  that  the  same  be 
divided  among  them  rather  than  sold,  then  I  authorize  such 
remaining  vacant  lots  to  be  appraised  as  aforesaid,  and  to  be 
apportioned  among  the  shares  aforesaid  in  the  same  manner 
as  their  proceeds  would  have  been  apportioned  by  virtue  of 
this  my  will  had  the  same  been  sold ;  such  of  said  vacant 
lots  as  shall  be  allotted  to  my  daughters,  to  be  subject  to  the 
trusts  herein  before  named,  with  power  to  the  trustees  to  sell 
tlio  same  whenever  they  shall  see  fit,  and  to  invest  the  pro- 
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ceeds  on  bond  and  mortgage  on  productive  real  estate  in  the 
city  of  New  York. 

And  I  hereby  authorize  and  empower  my  sons,  "William  De 
Forest  Manice  and  Edward  Augustus  Manice,  if  they  shall 
elect  at  the  time  of  such  division,  to  take  the  interest  I  hold 
in  lands  in  company  with  Charles  G.  Havens,  on  or  near  Lake 
Superior,  at  the  sum  of  $10,000  less  at  the  rate  of  five  dol- 
lars per  acre  for  such  part  thereof,  if  any,  as  I  shall  have  sold 
during  my  lifetime ;  and,  in  case  they  shall  elect  to  take  the 
same,  then  they  shall  account  to  my  estate  for  the  amounts 
which,  by  virtue  liereof,  they  are  to  pay  for  said  interest,  and 
that  amount  shall  represent  said  lands  in  the  division  afore- 
said ;  and  my  said  sons  shall  be  entitled  to  all  reservations  of 
mineral  rights  made  on  sales  that  shall  have  been  made  by 
me  at  any  time ;  and  in  case  my  said  sons  shall  elect  to  take 
said  property,  then,  upon  their  compliance  with  said  above 
mentioned  terms,  I  give  and  devise  the  same  to  them  in  fee 
simple. 

And  all  charges  on  my  books  of  account,  other  than  my 
expense  books,  against  any  of  my  children,  shall  be  considered 
as  part  of  my  personal  estate,  and  shall  be  deducted  from  such 
child's  portion. 

17.  I  further  will  and  order  that,  in  case  my  mother  shall 
survive  my  wife,  then  I  charge  the  annuity  hereinbefore  given 
to  my  said  mother  upon  the  shares  of  my  residuary  estate 
given  in  and  by  this  my  will  to  my  said  two  sons,  and  I  order 
and  direct  that  they  pay  the  same  to  her,  quarter-yearly,  dur- 
ing her  natural  life. 

18.  I  will,  order  and  declare,  that  what  I  have  hereinbefore 
given  to  and  provided  for  my  said  wife  are  so  given  and  pro- 
vided, and  are  to  be  taken  and  received  by  her,  in  lieu  and 
bar  of  dower  and  right  of  dower  in  my  estate. 

And  I  further  will,  order  and  declare,  that  all  the  legacies 
and  provisions  hereinbefore  contained,  for  the  benefit  of  my 
said  daughters,  respectively,  are  to  be  taken  and  received  by 
them,  whether  married  or  not,  the  same  as  if  they  were  single 
and  unmarried,  and  not  to  be  subject  to  the  control  or  inter- 
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ference,  or  the  liabilities,  of  any  husband  either  of  them  may 
at  any  time  have. 

And  I  do  declare  that,  wherever  in  my  said  will  I  have 
devised  or  bequeathed  to  the  issue  of  any  child  of  mine, 
such  issue,  if  more  than  one,  if  standing  in  different  degrees 
of  relationship  to  such  child,  are  to  take  by  representa- 
tion. 

19.  I  hereby  nominate,  constitute  and  appoint  my  son,  Wil- 
liam De  Forest  Manice,  and  my  son,  Edward  Augustus  Manice, 
when  he  shall  arrive  at  lawful  age,  and  my  friends,  George  A. 
Bobbins  and  Benjamin  C.  Wetmore,  of  the  city  of  New  York, 
and  Francis  S.  Lathrop,  of  Madison,  New  Jersey,  executors 
and  trustees  of  this  my  last  will  and  testament;  authorizing 
and  empowering  them,  the  survivors  and  survivor  of  them,  and 
such  of  them  as  act  for  the  time  being,  to  compromise  and 
compound  with  any  or  all  of  my  debtors,  and  to  submit  to 
arbitration  any  and  all  disputes  or  controversies  which  shall  or 
may  arise  in  the  settlement  of  my  estate ;  and  I  also  empower 
them,  in  making  any  sales  of  real  estate  authorized  by  this 
my  will,  to  make  the  same  at  public  or  private  sale,  as  they 
may  see  fit,  and  to  give  good  and  sufficient  deeds  of  convey- 
ance in  fee-simple  therefor,  to  the  purchaser  or  purchasers 
thereof;  and  I  further  authorize  and  empower  them,  in  case 
of  the  damage  or  destruction  by  fire  of  any  building  or  build- 
ings on  any  of  my  property,  either  prior  to  the  division  or 
such  as  they  shall  hold  in  trust  after  such  division,  to  rebuild 
the  same ;  and  in  case  the  amount  received  upon  the  policy 
or  policies  of  insurance  shall  not  be  sufficient  for  that  purpose, 
to  use  any  funds  belonging  to  the  estate,  if  such  damage  or 
destruction  shall  occur  prior  to  such  division,  or  any  funds 
belonging  to  the  particular  trust,  if  the  same  shall  occur  after 
such  division ;  and  in  case  such  fund  shall  not  be  sufficient, 
then  to  execute  and  deliver  to  any  person  or  persons,  or  body 
corporate,  who  will  loan  the  same,  a  mortgage  upon  the  pre- 
mises upon  which  the  building  or  buildings  so  damaged  or 
destroyed  was  situated,  for  an  amount  whi<5h  shall  be  sufficient 
to  complete  and  finish  such  building  or  buildings. 
Hand— Vol.  IV.         41 
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Lastly,  hereby  revoking  and  making  null  and  void  all  for- 
mer wills  by  me  made,  I  declare  this,  and  this  only,  to  be  my 
last  will  and  testament. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal, 
this  twenty-third  day  of  August,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  fifty-eight, 

DE  FOREST  MANICE.    [l.  s.] 

Signed,  sealed,  published  and  declared,  by  the  testator,  the 
said  De  Forest  Manice,  as  and  for  his  last  will  and  testament, 
in  our  presence,  who,  at  his  request,  in  his  presence,  and  in 
the  presence  of  each  other,  have  hereunto  subscribed  our 
Barnes  as  witnesses;  the  word  "before,"  on  the  first  line  of 
rthe  ninth  page,  being  interlined  before  the  execution  hereof; 
Jilso,  the  words,  ^'  or  in  securities  of  the  city  or  State  of  New 
York,"  being  stricken  out  before  the  execution  hereof,  on  the 
second  and  third  lines  of  page  sixteen. 

EicHD.  H.  BowNE,  177  2d  Av.,  N.  Y. 

E.  D.  Hammond,  80  E.  16th  st.,  N.  Y. 

James  P.  Hyatt,  15  W.  44th  st.,  K  Y. 

%  De  Forest  Manice,  the  testator  named  in  the  foregoing 
will,  do  hereby  make  this  codicil  thereto : 

First.  I  give  and  devise  unto  my  three  daughters,  Mary  C. 
Lockwood,  Caroline  A.  Manice,  and  Frances  I.  Manice,  all 
those  pieces  or  parcels  of  land  belonging  to  me,  situated  on 
the  westerly  side  of  Broadway,  between  Forty-eighth  and 
Forty-ninth  streets,  and  on  Forty-eighth  street,  in  the  city  of 
New  York,  being  the  entire  premises  conveyed  to  me  by  deed 
from  John  B.  Stratton  and  Abraham  Craig,  executors,  dated 
March  22,  1859,  and  recorded  in  the  ofliQC  of  the  register  of 
the  city  and  county  of  New  York,  in  liber  784  of  conveyances, 
^age  152,  April  22, 1859 ;  to  have  and  to  hold,  to  each  of  them, 
^ne  undivided  third  part  thereof  for  li^e ;  and  upon  the  death 
of  each,  I  give  and  devise  the  one-third  part  of  the  one  so 
dying  unto  her  lawful  issue  then  living,  each  then  living  child 
of  hers  taking  one  share  thereof,  and  the  issue  of  any  deceased 
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child  of  hers  taking  by  repreBentation  the  share  their  parents 
would  have  taken  if  living. 

Jteyn.  I  revoke  the  devise  in  the  sixth  clause  of  my  said 
will  to  my  two  sons,  William  De  Forest  and  Edward  Augus- 
tus, of  the  lot  of  land  in  the  city  of  New  York,  on  the  east- 
erly side  of  Broadway,  commencing  at  a  point  distant  southerly 
£rom  the  south-easterly  comer  of  Broadway  and  Fortieth  street, 
twenty-five  feet  seven  and  one-half  inches,  running  thence 
southerly  along  said  easterly  line  of  Broadway,  twenty-five 
feet  seven  and  one-half  inches,  thence  easterly  and  parallel 
with  Fortieth  street  one  hundred  and  nine  feet  one  and  one- 
half  inches,  thence  northerly  and  parallel  with  Sixth  avenue 
twenty-five  feet,  thence  westerly  and  parallel  with  Fortieth 
street  one  hundred  and  two  feet  eleven  inches,  to  the  place  of 
beginning ;  and  I  do  hereby  devise  the  said  lot  of  land  unto  my 
two  sons,  William  De  Forest  and  Edward  Augustus  Manice, 
until  my  grandson,  Manice  De  Forest  Lockwood,  shall  arrive 
at  the  age  of  twenty-one  years,  or  until  his  death,  if  he  should 
sooner  die,  they  paying  all  taxes  and  assessments  thereon,  and 
paying  to  the  guardian  of  my  said  grandson,  to  be  by  him 
invested  until  he  shall  arrive  at  the  age  of  twenty-one  years, 
for  his  use,  yearly  and  every  year,  $350 ;  and  upon  the  arrival 
at  the  age  of  twenty-one  years  of  my  said  grandchild,  I  give 
and  devise  to  him  the  said  lot  of  land,  in  fee-simple,  subject, 
however,  to  the  right  and  privilege  of  my  said  two  sons  to 
remove,  within  a  reasonable  time  after  the  expiration  of  their 
interest  in  said  lot,  all  improvements  which  shall  be  on  said 
lot  at  the  time  their  interest  ceases.  And  in  case  of  the  death 
of  my  said  grandson  before  arriving  at  the  age  of  twenty-one 
years,  he  being  without  lawful  issue,  I  give  and  devise  said  lot 
of  land  to  my  said  two  sons,  William  De  Forest  and  Edward 
Augustus,  in  fee-simple. 

Item,  Since  making  my  said  will,  I  have  expended  con- 
siderable sums  of  money,  and  contemplate  expending  more, 
in  the  improvement  of  the  lots  of  land  which  I  have  devised 
to  my  two  sons,  in  the  sixth  clause  of  my  will. 
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Now,  I  do  hereby  will,  order  and  direct  that  they,  my  said 
two  sons,  be  charged  in  the  settlement  of  my  estate  with  all 
amounts  charged  on  my  books,  with  interest  thereon,  for  the 
improvements  aforesaid ;  and  also  for  all  sums  which  shall 
hereafter  be  charged  thereon  by  me  for  such  purposes,  with 
interest ;  and  also  that  they  shall  be  charged  with  any  out- 
standing claims  against  me  for  improvements  thereon ;  and,  fhr- 
ther,  that  they  shall  be  allowed  all  credits  which  I  shall  here- 
after make  in  the  said  accounts.  The  said  accounts  now 
stand  on  my  books  under  the  heading  or  title,  "  building 
number  667  Sixth  avenue,  north-west  comer  of  Thirty-ninth 
street;  "buildings  comer  Fortieth  street  and  Broadway;" 
"buildings  and  improvements  on  the  block  bounded  bj- 
Broadway,  Thirty-fifth  and  Thirty-sixth  streets  and  Sixth 
avenue ;"  "buildings.  Fortieth  street."  And  I  further  order 
and  direct  that  my  executors  shall,  at  the  request  of  my  said 
sons,  lend  them,  out  of  the  ftmds  which  shall  be  in  their 
hands,  to  be  invested  for  the  purposes  of  my  will  and  tiiis 
codicil,  money  to  improve  said  lots  of  land  to  the  extent  of 
$75,000,  including  the  balance  which  shall  be  then  charged  in 
said  accounts  for  improvements,  as  aforesaid,  and  also  includ- 
ing any  unpaid  claims,  as  aforesaid ;  which  sum,  so  loaned, 
charged  or  outstanding,  shall  be  secured  to  my  estate  by  their 
bond  and  mortgage  on  said  lots  of  land  and  improvements 
thereon,  with  lawful  interest,  payable  half-yearly,  the  princi- 
pal to  be  repaid  at  such  times  as  they  and  my  other  executoi*s 
shall  agree. 

Item.  I  hereby  authorize  and  empower  my  executors  and 
trustees,  under  my  will  and  this  codicil,  to  make  investments 
in  the  stocks  of  any  of  the  States  in  New  England,  or  of  the 
States  of  Ohio  or  Pennsylvania,  in  addition  to  those  author- 
ized by  my  will. 

Item.  I  hereby  increase  the  bequest,  in  the  ninth  clause 
of  my  wiU,  to  Richard  Pamell,  to  $1,000,  upon  the  conditions 
in  said  clause. 

Item.  I  hereby  revoke  tlie  appointment,  in  my  wiD,  of 
Francis  S.  Lathrop,  as  an  executor  of  my  will,  and,  instead. 
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appoint  my  wife,  Catharine  Maria  Manice,  executrix,  with 
the  other  executors  named  in  my  will. 

Item.  I  hereby  amend  my  will,  on  the  fifteenth  page,  line 
twenty-one,  after  the  word  "  any,"  so  as  to  read,  "  houses  and 
lots  and  vacant  lots  of  land,  and  my  said  executors  shall  deem 
it  more  beneficial  for  my  children  that  the  same  be  divided 
among  them,  rather  than  sold ;  then  I  authorize  such  remain- 
ing houses  and  lots  and  vacant  lots,"  stopping  before  the  word 
"to,"  aft;er  "lots,"  on  the  twenty-fifth  line  of  the  same  page. 

Andy  lastly,  in  all  things  not  hereby  altered,  I  confirm  and 
publish  my  will  and  testament,  and  declare  this  to  be  a  codi- 
cil thereunto. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal 
this  twelfth  day  of  April,  in  the  year  one  thousand  eight 
hundred  and  sixty-two. 

DE  FOEEST  MANICE.    [l.  s] 

Sealed,  signed,  published  and  declared  by  the  testator,  the 
above  named  De  Forest  Manice,  as  and  for  a  codicil  to  his 
last  will  and  testament,  in  our  presence,  who,  at  his  request, 
in  his  presence  and  in  the  presence  of  each  other,  have  here- 
unto subscribed  our  names  as  witnesses. 

Edwaed  S.  GtouLD,  18  Clinton  place,  New  York. 
T.  Matlock  Cheesman,  5  East  Twenty-seventh  street. 
New  York  city. 

And  that  afterward,  to  wit,  on  the  10th  day  of  May,  1862, 
the  said  last  will  and  testament,  and  the  said  codicil  thereto, 
were  in  due  form  of  law  proven  as  a  will  of  real  and  personal 
estate,  before  the  surrogate  of  the  said  county  of  Queens,  and 
by  him  admitted  to  proof  and  probate  accordingly. 

Secondly,  That  the  said  De  Forest  Manice  left  him  sur- 
viving his  widow,  the  defendant,  Catharine  Maria  Manice, 
and  his  two  sons,  the  plaintiff,  William  De  Forest  Manice, 
and  the  defendant,  Edward  Augustus  Manice  and  his  three 
daughters,  Mary  C.  Lockwood,  since  deceased,  and  the  defend- 
ants, Caroline  A.  Grant  and  Frances  I.  Manice  Smith,  his 
only  heirs-at-law  and  next  of  kin ;  and  that  the  said  widow 
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and  children  of  the  said  De  Forest  Manice  are  all  now  living; 
except  the  said  Mary  C.  Lockwood. 

That  the  said  Mary  C,  in  the  lifetime  of  the  said  De  Forest 
Manice,  intermarried  with  the  defendant,  William  B.  E.  Lock- 
wood,  and  has  had  lawful  issue,  now  living,  namely,  her  sons, 
the  defendants,  Manice  De  Forest  Lockwood,  Buckingham 
Lockwood  and  William  B.  E.  Lockwood,  Junior ;  that  she 
had  no  other  issue,  nor  are  any  other  issue  of  said  Mary  C. 
now  living. 

That  the  said  Caroline  A.,  since  the  death  of  the  said  De 
Forest  Manice,  intermarried  with  the  defendant,  Gabriel 
Grant,  and  has  had  lawful  issue,  now  living,  namely,  her  son, 
the  defendant,  Charles  Madison  Grant,  and  has  had  no  other 
issue. 

And  that  the  said  Frances  L,  since  the  death  of  the  said  De 
Forest  Manice,  intermarried  with  the  defendant,  James  Tuttle 
Smith,  and  has  had  lawful  issue,  now  living,  namely,  her  son, 
the  defendant,  Benjamin  Melancthon  Smith,  and  has  had  no 
other  issue. 

That  the  said  children  of  the  said  three  daughters  of  the 
said  De  Forest  Manice,  are  respectfully  infants  under  the  age 
of  fourteen  years. 

That  the  two  defendants,  Manice  De  Forest  Lockwood  and 
Buckingham  Lockwood,  sons  of  the  said  Mary  C.  Lockwood, 
were  bom  before  the  death  of  the  said  De  Forest  Manice ; 
and  that  the  defendant,  William  B.  E.  Lockwood,  Junior,  son 
of  the  said  Mary  C.  Lockwood,  was  born  since  the  death  of 
the  said  De  Forest  Manice. 

That  the  defendant,  Charles  Madison  Grant,  son  of  the  said 
Caroline  A.  Grant,  was  bom  since  the  death  of  the  said  De 
Forest  Manice. 

And  that  the  defendant,  Benjamin  Malancthon  Smith,  son 
of  the  said  Frances  I.  Manice  Smith,  was  also  born  since  the 
death  of  the  said  De  Forest  Manice. 

Thirdly.  That  the  said  daughter  of  the  said  De  Forest 
Manice,  Mary  C.  Lockwood,  died  intestate,  since  the  death 
of  the  said  De  Forest  Manice,  and  on  the  10th  day  of  March, 
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in  the  year  1869,  in  the  town  of  Norwalk,  in  the  State 
of  Connecticut,  where  she  then  was  domiciled ;  and  that  let- 
ters of  administration  of  the  goods,  chattels  and  credits  of  tlie 
said  Mary  C.  Lockwood,  deceased,  were  duly  granted  by  the 
surrogate  of  the  county  of  New  York,  on  or  about  the  30th 
day  of  March,  in  the  year  1869,  to  her  said  husband,  the 
defendant,  William  B.  E.  Lockwood,  who  has  duly  qualified 
as  such  administrator. 

And  that  the  said  Mary  C.  Lockwood  left  her  surviving  the 
defendants,  Manice  De  Forest  Lockwood,  Buckingham  Lock- 
wood,  and  "William  B.  E.  Lockwood,  Junior,  her  only  issue, 
heirs-at-law  and  next  of  kin. 

Fourthly.  That  Eunice  Manice,  the  mother  of  the  said 
De  Forest  Manice,  died  after  his  decease,  and  in  the  month 
of  October,  in  the  year  1863. 

Fifthly.  That  the  said  plaintiffs,  William  De  Forest 
Manice  and  Benjamin  C.  Wetmore,  are  two  of  the  executors 
named'  in  the  said  last  will  and  testament  of  the  said  De 
Forest  Manice,  and  that  they  have  both  qualified  as  executors 
of  the  said  last  will  and  testament ;  and  that  on  the  10th  day 
of  May,  in  the  year  1862,  letters  testamentary  thereon  were 
duly  issued  to  them  by  the  said  surrogate  of  Queens  county ; 
and  that  neither  the  executrix  nor  any  other  of  the  executors 
named  in  the  said  will  or  in  the  said  codicil  has  qualified  as  an 
executor,  or  acted  or  consented  to  act  as  an  executor  of  such 
will,  or  as  a  trustee  under  the  same. 

SixtMy,  That  the  defendant,  Catharine  Maria  Manice,  the 
widow  of  the  said  De  Forest  Manice,  has,  after  notice  of  the 
devises  to  her  and  of  the  provisions  made  for  her  by  the  said 
will,  elected  to  take  the  lands  devised  to  her  and  the  pecu- 
niary and  other  provisions  made  for  her  by  the  said  will  of 
the  said  De  Forest  Manice,  in  lieu  of  her  dower  in  the  lands 
of  the  said  De  Forest  Manice ;  and  that  she,  the  said  widow, 
has  not,  within  one  year  after  the  death  of  her  said  husband, 
the  said  De  Forest  Manice,  nor  within  one  year  after  notice 
of  the  said  devises  to  her  and  provisions  made  for  her,  entered 
on  the  lands  to  be  assigned  to  her  for  her  dower,  or  commenced 
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proceedings  for  the  recovery  or  assignment  thereof;  although 
more  than  that  period  hath  long  since  elapsed. 

Seventhly.  That  the  defendants,  the  president  and  fellows 
of  Yale  College,  are  a  corporation  duly  incorporated  under 
and  by  the  laws  of  the  State  of  Connecticut. 

Eighthly,  The  plaintife  ftirther  show,  that  in  the  execu- 
tion of  the  trust  devolved  upon  his  executors  by  the  said  De 
Forest  Manice  in  and  by  his  said  last  will  and  testament,  and 
the  said  codicil  thereto,  various  questions  and  doubts  have 
arisen,  which  they  by  this  action  desire  to  submit  to  the  judg- 
ment of  this  court,  and  to  obtain  the  direction  of  this  court 
concerning  the  same;  among  which  said  questions  are  the 
following : 

1st.  Whether  the  annuity  of  $700  given  by  the  sixteenth 
clause  of  the  said  will  to  the  said  mother  of  the  said  De  For- 
est Manice,  for  the  year  in  which  she  died,  should  be  appor- 
tioned ;  and,  in  that  event,  what  person  or  persons  is  or  are 
entitled  to  the  respective  portions  thereof;  and  who  will  be 
entited  to  the  said  annuity  from  her  death  until  the  death  of 
the  said  widow  of  the  said  De  Forest  Manice  ? 

2d.  Whether  the  annuity  of  $1,500  given  by  the  said  six- 
teenth clause  of  the  said  will  to  the  said  Mary  C.  Lockwood, 
the  said  deceased  daughter  of  the  said  De  Forest  Manice,  for 
the  year  in  which  she  died,  should  be  apportioned ;  and,  in 
that  event,  what  person  or  persons  is  or  are  entitled  to  the 
respective  portions  thereof;  and  who  will  be  entitled  to  said 
annuity  from  her  death  until  the  death  of  the  said  widow  of 
the  said  De  Forest  Manice  ? 

3d.  Whether  the  share,  being  two-eighteenths  of  the  one- 
half  of  the  surplus  of  the  net  annual  income  directed  to  be 
paid,  in  and  by  the  said  sixteenth  clause,  to  the  said  Mary  C. 
Lockwood,  for  the  year  in  which  she  died,  should  be  appor- 
tioned ;  and,  in  that  event,  what  person  or  pereons  is  or 
are  entitled  to  the  respective  portions  thereof;  and  who 
will  be  entitled  to  the  said  share  of  income,  from  her  death 
until  the  death  of  the  said  widow  of  the  said  De  Forest 
Manice  % 
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4th.  Whether  the  devises  and  bequests  in  trust,expressed  and 
declared  in  the  said  sixteenth  clause  of  the  said  will,  or  either 
of  them,  or  any  and  what  parts  or  part  thereof  were,  and  are, 
or  was,  and  is,  contrary  to  law  and  therefore  void,  or  valid 
and  proper  to  be  carried  into  execution;  and  especially 
whether  the  direction  in  the  said  sixteenth  clause  to  accumu- 
late, during  the  life  of  the  said  wife  of  the  said  De  Forest 
Manice,  part  of  the  income  of  his  estate,  is  valid  or  void ;  and, 
if  void,  who  is  or  are  entitled  to  said  part  of  said  income  dur- 
ing the  life  of  the  said  wife?  And  whether  the  direction  in 
the  same  clause  to  pay  $5,000  to  the  treasurer  of  said  Yale 
College  is  valid  or  void? 

5th.  Whether  all,  or  any,  and  what  parts  or  part  of  the 
directions  contained  in  the  said  sixteenth  clause,  as  to  the 
division  and  disposition  after  the  death  of  the  said  daughters 
of  the  said  De  Forest  Manice,  respectively,  of  the  two  equal 
twelfth  parts  therein  mentioned  as  to  be  retained  and  held  in 
trust  under  said  will,  during  the  life  of  each  of  said  daughters, 
were,  or  are,  or  was,  or  is,  contrary  to  law  and  void,  or  valid 
and  proper  to  be  carried  into  execution  ? 

6th.  Whether  all,  or  any,  and  what  part  or  parts  of  the 
directions  contained  in  the  said  sixteenth  clause,  concerning 
the  retention  of  any  share  or  shares  of  the  estate  of  the  said 
De  Forest  Manice,  for  any  child  or  children  of  the  daughters, 
respectively,  of  the  said  De  Forest  Manice,  or  for  the  accu- 
mulation thereof,  were,  or  are,  or  was  or  is,  contrary  to  law 
and  void,  or  valid  and  proper  to  be  carried  into  execution  ? 

Wherefore,  the  plaintiffs  demand  the  judgment  of  this 
court  against  the  above  named  defendants;  and  that  this 
court  do  determine  the  said  several  questions,  and  such  other 
questions  as  may  be  made  in  the  premises  by  any  of  the  said 
above  named  defendants;  and  settle  and  declare  the  true 
intent,  meaning,  and  effect  of  the  several  trusts  and  disposi- 
tions expressed,  or  attempted  to  be  expressed,  in  and  by  the 
said  last  will  and  testament,  including  said  codicil  hereinbe- 
fore set  forth,  and  whether  any,  and  if  any  what,  provisions 
in  the  same  contained  are  void  as  contrary  to  law ;  and  that 
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the  trusts  and  dispositions  in  the  same  last  will  and  testa* 
ment  expressed,  as  this  court  may  settle  and  determine  the 
same,  may  be  declared  valid,  and  may  be  established  and  car- 
ried into  fiiU  execution,  by  the  order  and  direction  of  this 
court  in  that  behalf;  and  that  the  plaintiffs  may  have  such 
other  relief,  or  such  fiirther  relief,  or  both,  as  shall  be  agreea- 
ble to  equity. 

BENJAMIN  F.  DUNNING, 

Attorney  far  Plaintifsj 
54  William  street.  New  York. 

State  of  New  Toek,  Ctty  and  County  of  New  Yoek,  ss  : 

William  De  Forest  Manice,  being  duly  swora,  says :  That 

he  is  one  of  the  plaintiffs  in  the  above  entitled  a|^ion,  and 

that  the  foregoing  complaint  is  true  of  his  own  knowledge, 

except  as  to  the  matters  therein  stated  on  information  and 

belief,  and  as  to  those  matters,  he  believes  it  to  be  true. 

WILLIAM  DE  FOEEST  MANICE. 

Sworn  to  before  me,  this  9th  ) 
day  of  April,  1869.  j 

A.  V.  W.  Van  Veohten, 

Notary  Public^  City  and  Cotmiy  of  New  York. 

The  son,  Edward  A.  Manice,  answered  this  complaint, 
agreeing  that  the  sixteenth  clause  was  in  all  respects  valid. 

William  B.  E.  Lockwood,  as  administrator  of  Mary  C. 
Lockwood,  deceased,  admits  the  truth  of  the  allegations  of 
the  complaint ;  alleges  the  testator  died  intestate  as  to  per^ 
sonal  estate ;  that  the  accumulation  directed  in  the  sixteenth 
clause,  and  the  gift  to  Yale  College  were  void.  That  the 
direction  to  the  executors  to  retain  the  property  during  the 
life  of  the  widow,  and  to  divide  the  same  at  her  decease  into 
twelve  parts,  and  retain  two-twelfths,  and  accumulate  for 
the  life  of  Mary  C.  Lockwood,  with  remainder  as  provided  in 
that  clause,  are  void. 

Caroline  Grant,  daughter  of  the  testator,  and  Gabriel  Grant, 
her  husband,  answered,  alleging  generally  that  the  will  and 
codicil  was  in  whole  or  in  part  void^  and  the  testator  died 
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intestate.  Frances  I.  Manice  Smith,  and  J.  Tuttle  Smith, 
answered  to  the  same  eflTect  as  the  Grants. 

The  Lockwood  children,  infants,  by  Charles  F.  Sanford, 
their  guardian,  answered  submitting  their  rights  to  the 
court. 

The  infant  Charles  Madison  Grant,  by  his  guardian,  W. 
R.  Darling,  and  the  infant  Benjamin  M.  Smith,  by  his 
guardian,  F.  N.  Dodge,  also  put  in  answers  submitting  their 
respective  rights  to  the  judgment  of  the  court,  De  Forest 
Grant,  having  been  made  a  party  by  supplemental  complaint, 
also  put  in  a  similar  answer  by  his  guardian,  W.  K.  Darling. 

The  lands  disposed  of  by  the  sixteenth  section  of  the  will, 
were  estimated  at  about  $900,000,  and  other  lands  worth 
about  $500,000.  The  testator's  personal  estate  at  his  death 
was  estimated  about  $200,000. 

The  General  Term  held  in  substance,  that  the  limitations 
after  the  wife's  death  were  not  to  vest  until  after  an  actual 
appraisal  and  division  should  have  been  made,  and  that  the 
time  necessarily  taken  in  making  such  appraisal  and  division 
was  not  measured  or  limited  by  the  existence  of  a  life  or  lives 
in  being,  at  the  death  of  the  testator,  and  such  limitations 
were,  therefore,  too  remote.  It  held,  therefore,  the  main 
provisions  of  the  sixteenth  clause  void. 

All  parties  appealed  to  this  court. 

Charles  0^  Conor,  for  the  executors : 

JFtrst.  The  gifts  of  legal  estates  to  the  sons  or  their  issue,  in 
the  sixteenth  section,  and  also  the  direction  therein  to  retain 
and  hold,  as  trustees,  each  daughter's  share,  took  effect  in 
actual  enjoyment  immediately  upon  the  widow's  death. 

1st.  The  words  of  the  gifts  and  directions  require  this  inter- 
pretation. All  the  special  directions  conform  to  it,  and  several 
are  inconsistent  with  any  other.  (Gboveb,  J.,  in  Schettler  v. 
Smithy  41 N.  T.,  337 ;  Nelson,  Ch.  J.,  BulJdey  v.  De  Peyster, 
26  Wend.,  27,  28 ;  Dvbois  v.  Ray,  35  N.  Y.,  170 ;  Birds  v. 
Ashey,  24  Beavan,  617 ;  Marshall,  Ch.  J.,  Finlay  v.  King, 
3  Peters.,  381.) 
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2d.  For  the  purpose  of  vesting  the  interest  in  such  cases, 
the  rule  of  construction  deems  that  done  which  is  ordered  to 
be  done,  and  this  rule  can  hardly  be  overcome  even  by  the 
most  clear  and  explicit  and  unequivocal  expression  of  an 
intent  to  defeat  it.    (Jarm.  on  Wills,  chap.  20,  §  3,  p.  539 ; 

2  Am.  ed.,  by  Perkins ;  Elwin  v.  Mwin^  8  Ves.,  547 ;  Pear- 
807V  V.  Lane^  17  Ves.,  101 ;  JSutchin  v.  Manningtorij  1  Ves., 
366 ;  SiPweU  v.  Bernard^  6  Ves.,  536 ;  Oaskell  v.  Harm<mj 
11  Ves.,  489,  497 ;  Eoper  on  Legacies,  561,  marg.  p. ;  Wood 
V.  Penoyre^  13  Ves.,  325 ;  In  re  ArrowmiitVa  Trusts^  2  DeG. 
F.  &  J.,  474 ;  Sir  J.  Leach,  M.  E.,  in  Law  v.  Thompson^  4 
Buss.  100 ;  Lord  Eldon,  Earl  of  Stair ^  v.  MacgUly  1  Bligh,  N. 
S.,  679, 680 ;  Vigor  v.  Harwood^  12  Simons,  177 ;  Lord  Lang^ 
dale,  M.  R.,  in  Whitinger  v.  Force,  2  Beavan,  573 ;  ChiBon  v. 
Claaon,  6  Paige,  541 ;  S.  C.  on  Appeal,  18  Wend.,  369 : 
Traver  v.  Schell,  20  N.  T.  E.,  92 ;  Martin  v.  Martiny  Law 
E.,  2  Eq.,  401.) 

3d.  An  illegal  intent  is  not  to  be  presumed  or  inferred ; 
and  if  there  be  equally  strong  ground  for  inferring  a  lawful 
intent,  that  will  be  preferred.  {Dubois  v.  Hay,  35  N.  Y., 
165,  ;175 ;  10  Paige,  155 ;  2  Barb.,  244 ;  29  K  Y.,  95 ;  43 
Barb.,  647 ;  33  N.  Y.,  601 ;  2  Jarm.  on  Wills,  2d  Am.  ed., 
743;  Pars,  on  Wills,  32;  4  Ves.,  312;  11  Ves.,  142,  149;  1 
Eoper  on  Legacies,  1462 ;  Tucker  v.  Tuckery  1  Seld.,  413 ; 
Pennington  v.  BvlJdeyy  11  Lond.  Jur.,  468.) 

4th.  An  act  directed  by  one  having  authority  to  require  it,  is 
always  regarded  as  done  and  completed  at  the  instant  of  time 
indicated  by  him  for  the  purpose,  however  physical  necessity 
may  or  accidental  circumstance  might  cause  time  to  be  occupied 
in  the  actual  performance.  (Suthebland,  J.,  Pheips  v.  PhdjpSy 
28  Barb.,  143 ;  S.  C,  ^3  N.  Y.,  76 ;  Fletclier  v.  Aahhumery  1 
White  &  Tudor's  Leading  Ca.  in  Eq.,  notes  at  page  800  to  808, 

3  Am.  ed. ;  1  Fonblanque's  Eq.,  419  Book  1,  Ch.,  6,  §  9, 
and  note  to  4th  Am.  ed. ;  Leigh  &  Dalzell  on  Eq.  Con  v., 
48 ;  Lewin  on  Trusts,  marg.  page,  793 ;  Craig  v.  Ledicy  3 
Wheaton,  577 ;  Oraltree  v.  Brarnhlcy  3  Atk.,  687 ;  2  Kent; 
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230,  marg.  paging,  note  C ;  Sane  v.  Gott,  24  Wend.,  669 ;  5 
Barb.,  196 ;  8  Paige,  40 ;  Prec.  on  Chane.,  543.) 

5th.  The  law  favors  the  vesting  of  estates,  and  there  is  no 
ground  for  implying  a  trust  estate  during  the  supposed  inter- 
val between  the  death  of  the  widow  and  the  division.  The 
duties  imposed  do  not  call  for  an  estate,  and  are  such  as  may 
properly  be  performed  under  a  power,  {Duffield  v.  Duffieldj 
3  Bligh  N.  S.,  331 ;  Dubois  v.  Ray^  mpra  /  In  re  MerricKs 
Trusts^  Law  E.,  1  Eq.  Cas.,  557;  Mendham  v.  William^  Law 
K.,  2  Eq.  Ca,,  399 ;  West  v.  Miller,  Law  R,  6  Eq.  Ca.,  63 ; 
BatMone  v.  Dyckman,  3  Paige,  29;  Tucker  v.  Tucker j 
€uj)ra.) 

Second.  The  possibility  that  the  surrogate  might  decline  to 
act  could  not  defeat  the  testator's  disposition.  The  authority 
to  the  surrogate  is  a  trust  power,  and  he  cannot  defeat  the 
devise  or  bequest  by  refusing  to  act.  Equity  will  perform  the 
act  itself,  or,  if  needful,  appoint  a  trustee.  (Lewin  on  Trusts, 
526,  693,  694  to  697,  side  paging ;  Sugden  on  Powers,  8th 
ed.,  p.  50,  note  F ;  2  Story  Eq.  Jur.,  §  1061 ;  Xing  v.  Don- 
nelly,  5  Paige,  46 ;  De  Peyater  v.  Clendining,  8  Paige,  309 ; 
People  V.  Norton,  9  N.  Y.,  176 ;  Withers  v.  Yeadon,  1  Rich. 
Eq.,  324,  325, 229 ;  Gihba  v.  Marsh,  2  Mete,  243,  251 ;  Thorp 
et  al.  V.  MoCuUum  et  al.,  1  Gilman,  614,  630.) 

Third.  The  exj)licit  devises  and  bequests  to  the  sons  in 
words  of  the  present  tense,  gave  them,  at  the  testator's 
death,  an  immediate  estate  or  interest  in  remainder;  the 
conveyance  by  the  executors  being  altogether  unnecessary. 
If  the  limitation  over  in  case  of  death  is  construed  as 
referring  to  a  death  after  the  wife's  decease,  and  that  limita- 
tion should  be  void,  then  the  devises  and  bequests  to  the  sons 
would  be  absolute.  Per  Lord  Cottenham,  In  re  BarthoUh 
TTieuPs  Trusts,  1  MacNaghten  &  Gord.,  359.  Per  Lord 
Hatherly,  Martin  v.  Martin,  supra  /  Dubois  v.  Ray,  supra  / 
Rixley  v.  Lane,  35  N.  T.,  349,  350 ;  2  Washburn  on  Real 
Property,  2  ed.,  357;  Lecmi/rd  v.  Bu/rr,  18  K  Y.,  103; 
Church  on  BraMe  8qua/re  v.  Chrant,  3  Gray,  156 ;  Lewis  on 
Perpetuities,  657.) 


334  Manice  V,  Manice.  [Jan., 

Argument  of  Counsel  for  Executors. 


Fourth.  The  executors  are  vested  with  a  valid  trust  estate 
in  the  residuary  during  the  widow's  life. 

1st.  A  trust  to  receive  the  rents  and  profits  of  real  estate 
during  the  life  of  one  person,  and  to  pay  part  to  that  person, 
and  in  defined  proportions  to  several  others  in  their  lifetime, 
is  good  in  any  view.  {Leggett  v.  Perkins,  2  Comst.,  297.) 
But  it  is  the  settled  doctrine  that  where  a  trust  estate  is  duly 
constituted  being  for  a  legal  trust  purpose,  and  not  transcend- 
ing the  duration  prescribed,  that  is,  two  lives  in  being,  it  is 
sustainable,  though  the  trust  purpose  do  not  consume  all  the 
rents  and  profits,  and  though  the  testator  direct  an  applica- 
tion of  the  surplus  to  other  uses.  {Phelps  v.  Pondy  23  N. 
T.,  81  to  83 ;  Oilman  v.  Beddingtony  24  N.  Y.,  12,  19 ; 
Samson  v.  Samson^  36  N.  Y.,  543 ;  Savage  v.  Bumhamy  17 
N.  Y.  R.,  569;  Eaxtun  v.  Corse^  2  Barb.,  Ch.  E.,  516,  617; 
Boynton  v.  Hoyt^  1  Den.,  53,  58 ;  Sogers  v.  TiUey,  20  Barb., 
639  ;  1  E.  S.,  726,  §  40.)  1.  The  singular  includes  the  plural 
(1  E.  S.,  778,  §  11 ;  StemaH  v.  Brown,  4  Trans.  Ct.  Appls., 
603.)  2.  Where  one  valid  express  trust  is  created,  it  will  sup- 
port a  devise  of  the  lands,  and  a  possible  surplus  of  the  rents 
and  profits  may  be  applied,  as  in  the  exercise  of  a  power 
in  trust.  (2  E.  S.,  729,  §§  56,  58,  59 ;  Dovming  v.  Marshall^ 
23  N.  Y.,  380;  Tucker  v.  Tucker y  supra;  Bdinont  v. 
O'Brieny  2  Kern.,  403,  404.)  3.  Or  it  may  be  deemed  the 
exercise  of  a  trust  arising  or  resulting  "  by  implication  of  law." 
(1  E.  S.,  728,  §  50 ;  Hawley  v.  JameSy  5  Paige,  462,  483, 
484.) 

2d.  Unless  restrained  from  such  a  construction  by  the 
strong  rule  against  implying  an  Ulegal  intent,  the  court  must 
adjudge  the  allowances  to  the  children  during  the  widow's 
life  to  be  vested  beneficial  interests,  jpwT*  avire  me,  which,  in 
case  of  his  or  her  death  before  the  widow,  would  pass  to 
the  decedent's  executors  or  administrators,  thus,  indirectly, 
affording  a  means  of  support  for  his  or  her  femily ,  if  he  or  she 
should  leave  any.  {BawUngs  v.  JennmgSy  13  Vesey,  45 ; 
Stokes  V.  Berony  12  Ca.  &  Finnelly,  161 ;  Bill  v.  PottSy  8  Jur. 
Bep.,  N.  S.,  555,  very  clear ;  Boss  v.  Borer,  31  Law  J.,  N. 
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S.,  Chan.,  709,  cases  cited ;  Mansergh  v.  Cam/pbeUj  6  Lond. 
Jut.,  N.  S.,  1207 ;  S.  C,  25  Beavan,  547,  aff 'd  3  De  Gex  & 
J.,  236 ;  Henrion  v.  Bonham^  Drury's  Kep.,  tern.  Sugden, 
pp.  476,  479 ;  Kerr  v.  Mid.  Hospital,  2  De  Gex.,  M.,  and 
Gord,  583.) 

3d.  The  merely  contingent  direction  to  accumulate  one- 
half  of  any  unhoped  for  surplus  income,  which  might  possibly 
accrue  during  the  widow's  life  is  simply  void.  No  other 
effect  is  produced  by  this  voidness  than  leaving  this  portion 
of  the  income  undisposed  of.  Like  any  other  income  which 
might  not  be  legally  disposed  of  by  the  will,  it  would  pass 
as  the  common-law  or  statutes  prescribe.  The  statute  avoids 
the  unlawfiil  direction  only ;  not  the  estate  vnih  which  it  may 
be  incidentally  connected.  (1  E.  8.,  726,  §  38 ;  lb.,  774, 
§  4 ;  Hawley  v.  James,  5  Paige,  481 ;  Boynton  v.  Soyt,  1 
Denio,  58 ;  Haxtun  v.  Corse,  2  Barb.,  Ch.,  506 ;  Craig  v. 
Craig,  3  Barb.,  Ch.,  92 ;  Lang  v.  Ropke,  5  Sandf.  Supr.  Ct., 
371 ;  Williams  v.  WiUAams,  8  N.  Y.,  538 ;  Kilpatrick  v. 
Johnson,  15  N.  T.,  324 ;  Phelps  v.  Pond,  23  N.  Y.,  80,  82  ; 
GUman  v.  Beddington,  24  N.  Y.,  19 ;  Levy  v.  Hart,  54 
Barb.,  262.) 

4th.  The  consequences  claimed  in  the  next  preceding 
divisions  1st,  2d  and  3d,  apply  to  the  income  of  the  person- 
alty, in  some  cases  with  precisely  equal  force,  and  in  others 
with  even  greater  force.  Some  of  the  cited  cases  related  to 
personalty,  some  to  realty  and  some  to  mixed  funds. 

The  article  concerning  "  Uses  and  Trusts  "  does  not  apply 
to  personal  property.  {Gott  y.Cook,  7  Paige,  534 ;  De  Pey- 
ster  V.  Clendining,  8  Paige,  304 ;  Kane  v.  Gott,  24  Wend., 
660  to  663 ;  Amdd  v.  Gilbert,  5  Barb.,  199 ;  Brown  v. 
Harris,  25  Barb.,  136  ;  Savage  v.  Burnham,  17  N.  Y.,  571 ; 
Forsyth  v.  Rathhone,  34  Barb.,  408  ;  GUman  v.  Beddington, 
24  N.  Y.,  12 ;  Genet  v.  Beehm/m,  26  N.  Y.,  41 ;  Everitt  v. 
Eoeritt,  29  N.  Y.,  71,  90 ;  BucJdin  v.  Bticklin,  1  Keyes'  N. 
Y.  E.,  148 ;  Bimn  v.  Yaughan,  Transcript  Appeals,  vol. 
1,  p.  348 ;  S.  C,  3  Keyes'  N.  Y.  E.,  345 ;  Emerson  v.  Bleak- 
ley,  3  Transcript  Appeals,  102.) 
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Fifth.  The  preceding  points  show  that  the  conclusion  of  the 
General  Term  was  erroneous.  No  other  material  question  can 
feirljr  be  suggested  on  the  construction  or  effect  of  the  will, 
except  such  as  may  arise  upon  the  testator's  ulterior  disposi- 
tions in  favor  of  the  children  or  issue  of  his  daughters. 

1st.  Briefly  stated,  these  dispositions  are  as  follows : 

1.  If  the  daughter  leave  minor  children,  the  trustees  are 
directed  to  divide  her  two-twelfth  parts  into  as  many  shares 
as  she  may  leave  children,  and  to  retain  one  of  such  sub-shares 
for  each  child,  and  to  accumulate  the  income  thereof  until 
the  child  for  whom  it  is  so  retained  shall  attain  twenty-one, 
and  then  to  pay  to  such  child  his  or  her  said  sub-share,  with 
its  accumulations ;  provided,  however,  that  if  such  child, 
during  minority,  shall  be  in  need  of  any  portion  of  said 
income  for  his  or  her  support,  the  trustees  are  to  apply  the 
same  accordingly. 

It  will  be  seen  that,  in  one  event,  the  trust  estate  in  each 
sub-share  may  continue  until  the  majority  of  that  child  of  the 
daughter  for  whom  it  may  be  so  retained.  But,  at  that  time, 
if  not  before,  the  ownership  of  each  child  in  its  sub-share  will 
become  absolute  and  indefeasible. 

2.  In  case  any  such  minor  child  of  a  daughter  shall  die 
during  his  or  her  minority,  leaving  lawful  issue,  the  said  sub- 
share  goes  at  once  to  such  issue.  It  will  be  seen  that,  in  this 
event,  the  trust  estate  in  the  sub-share  would  cease  instantly 
on  the  death  of  the  minor  child  for  whom  it  was  retained  in 
trust ;  and  an  absolute  and  indefeasible  ownership  would  vest 
instantly. 

3.  In  case  a  minor  child  of  a  daughter  should  die  during 
his  or  her  minority,  without  leaving  lawful  issue^  then  such 
sub-share  is  to  go  at  once  to  the  survivors  of  his  or  her  mother's 
children.  It  will  be  seen  that,  in  this  event  also,  the  trust 
estate  would,  in  like  manner,  cease  instantly  on  the  death  of 
any  minor  child  of  a  daughter,  his  or  her  sub-share  vesting 
instantly  in  his  or  her  surviving  brothers  and  sisters  in  an  abso* 
lute  and  indefeasible  ownerahip. 
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In  the  events  numbered  2  and  3,  it  is  important  to  observe 
that  the  estate  of  the  trustees  instantly  ceases^  and  an  absolute 
ownership  supervenes,  according  to  the  terms  of  the  will  under 
consideration.  In  this  respect  this  will  differs  svisianiiaUy 
from  the  wills  considered  in  the  cases  of  Savage  v.  Bumham 
(17  N.  T.,  561),  and  Ea/rrison  v.  Harrison  (36  id.,  543). 
Like  events  as  those  above  specified  as  2  and  3  were  provided 
for  in  those  two  wills,  but  in  quite  a  different  method  from 
that  adopted  by  Mr.  Manice.  Instead  of  giving  an  absolute 
interest  to  some  one  at  once  on  the  death  of  the  minor,  as  Mr. 
Manice's  will  does,  those  wills  continued  the  estate  of  the 
trustees  for  the  benefit  of  othera.  The  decisions  in  those  two 
cases  denounced  as  void  such  continuing  estates  in  the  trustees ; 
but  nothing  else  was  thereby  defeated. 

4.  Every  child  of  a  daughter,  who,  surviving  her,  shall  be 
of  age  at  her  decease,  will  take  his  or  her  sub-share  instantly 
and  absolutely. 

And,  lastly : 

5.  In  the  case  of  a  daughter  of  the  testator  dying  without 
issue^  then  the  two-twelfths  held  in  trust  for  her  is  to  be  "  con- 
veyed, transferred  and  paid  over"  to  the  testator's  heirs-at-law 
in  the  proportions  in  which  they  would  inherit  real  estate  of 
the  testator. 

In  this  event,  the  estate  of  the  trustees  must  cease  instantly 
upon  the  death  of  a  daughter. 

In  each  of  the  events  numbered  4  and  5,  the  estate  of  the 
trustees  can  endure  but  for  two  lives  only,  to  wit,  the  lives  of 
the  widow  and  a  daughter. 

In  each  of  the  events  numbered  1,  2,  and  3,  the  estate  of 
the  trustees  in  some  portions  of  a  daughter's  share  may  endure 
beyond  two  lives,  to  wit,  in  the  event  numbered  1,  until  the 
majority  of  a  daughter's  child,  and  in  the  events  numbered  2 
and  3,  until  the  decease  under  age  of  a  daughter's  child.  It 
may  be  that  the  trustees  have  no  estate  in  any  sub-share  after 
a  daughter's  death. 

The  importance  of  keeping  clearly  in  view  the  several  and 
distinct  alternate  estates  created,  to  take  effect  upon  the  decease 
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of  a  daughter,  is  forcibly  shown  in  the  opinion  of  Mitchell. 
J.,  in  the  case  of  Fau)ler  v.  Depau  (26  Barb.,  232-236). 

2d.  It  may  be  convenient  to  state  hevo  t}"<^  several  questions 
to  which  these  ulterior  dispositions  conccriiing  each  daugh- 
ter's share  may  give  rise. 

Firstly,  After  one  or  two  lives  in  being,  may  a  direct  legal 
remainder  in  lands  be  limited  to  one  not  in  being  at  the  testa- 
tor's death  and  made  defeasible,  with  an  ulterior  remainder 
over  in  case  such  prior  remainder-man  should  die  in  his 
mmority  ? 

Secondly.  If  such  a  defeasible  remainder  may  lawfully  be 
created,  then  may  an  accumulation  of  the  rents  and  profits  be 
directed  for  such  prior  remainder-man  during  his  minority  t 

Thirdly.  If  both  of  these  things  may  lawfully  be  done  in 
respect  to  direct  legal  estates  or  limitations,  then  may  they 
be  effectuated  through  a  trust  ?  In  other  words,  does  the 
rule  against  perpetuities  operate  on  trust  estates,  or  on  bene- 
ficial interests  under  a  trust  of  lands,  in  a  manner  substan- 
tially different  from  its  mode  of  operation  on  direct  legal 
estates  or  limitations  2 

Fourthly.  In  the  respects  indicated  by  the  preceding  ques- 
tions, first,  secondly,  thirdly,  is  there  any  difference  between 
dispositions  of  land  and  dispositions  of  personal  property  ? 

Sixth.  Viewing  the  dispositions  of  a  daughter's  share  (say, 
for  instance,  Mrs.  Lockwood's),  as  direct  limitations  of  legal 
estates  in  land,  the  testator's  dispositions  do  not  transcend  the 
new  statutory  rule  against  pei-petuities. 

1st.  The  rule  at  common-law  was,  that  property  might  be 
rendered  inalienable  for  a  life  or  lives  in  being  at  the  death 
of  the  testator,  and  for  an  absolute  term  of  twenty-one  years 
thereafter,  with  a  slight  possible  extension  in  a  certain  con- 
tingency. {Caddl  V.  P aimer y  Tudor's  Leading  Cases  on 
Eeal  Prop,  and  Conv.,  note,  p.  359 ;  S.  C?.,  1  Clark  &  Finnelly, 
372 ;  1  Jarman's  Powell  on  Devises,  388,  note  1.) 

2d.  The  revisers  intended  to  limit  the  lives  by  allowing 
only  two,  instead  of  an  indefinite  number.  They  intended 
also  to  abolish  altogether  the  absolute  term,  and  to  allow  in 
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its  stead  an  actual  minority.  They  state  this  precise  intent 
in  their  notes ;  and  the  text  of  the  statute  which  they  framed 
develops  it,  and  expresses  it  unmistakably.  (3  R.  S.,  572, 
573,  2d  ed.,note;  1  R.  S.,  723,  §§  14,  15, 16,  especially  the 
latter.)  The  New  York  General  Term,  per  MrroHELL,  J., 
held  such  a  limitation  to  be  good.  {Fowler  v.  Depauy  26 
Barb.,  232-235.)  Chancellor  Walworth  intimated  his  belief 
to  the  like  effect  in  Bowers  v.  Smith  (10  Paige,  195,  203). 
1  Revised  Statutes,  726,  section  37,  by  its  second  subsection, 
provides  for  an  accumulation  in  this  precise  case,  which 
y  roves  the  intent  and  confirms  the  effect. 

1.  Chancellor  Walwobth  intimates,  in  10  Paige,  203,  a 
possible  doubt  whether  the  first  remainder  must  not  be  a 
vested  remainder.  It  is  not  perceived  why  this  should  be  so. 
The  statute  (1  R.  S.,  723,  §  16)  does  not  in  terms  require  it ; 
and,  since  the  Revised  Statutes,  there  is  no  substantial  differ- 
ence between  a  vested  remainder,  defeasible  in  case  •f  death 
before  twenty-one,  and  a  remainder  contipgent  upon  attain- 
ing twenty-one ;  for,  in  the  latter  case,  the  rents  and  profits 
are  actually  vested  under  section  40.  (1  R.  S.,  726  ;  JS^dso  v. 
Ouminff,  N.  Y.  Ct.  App.,  Dec,  1868,  not  reported.) 

2.  The  remainders  to  the  daughters'  issue  are  of  the  kind 
which  are  vested  according  to  the  definition  of  the  statute  in 
section  13  (1  R.  S.,  723),  and  on  the  words  of  the  devise. 
And  they  would  have  been  deemed  vested  at  common-law. 
{Fateraon  v.  JFKw,  11  Wend.,  269 ;  IheriU  v.  Everitt^  29 
K  Y.  R.,  76,  82,  97;  Phijppa  v.  Achera,  9  CI.  &  Finnelly, 
683 ;  5  Simons,  44 ;  Whitter  v.  Bremridge^  85  Law  Jour., 
TS.  S.,  Chancery,  807 ;  S.  C,  Law  R.,  2  Eq.  Cas.,  736 ;  Eger- 
ton  V.  BrownloWy  4  House  of  Lords,  1 ;  Randfidd  v.  Hand- 
fiddy  8  House  of  Lords,  225 ;  Oropton  v.  DaviSj  20  Law 
Times,  N*  S.,  p.  30 ;  Tudor's  Leading  Cases  on  Conveyancing, 
pp.  380,  381 ;  Redfield  on  Wills,  vol.  2,  pp.  59^641 ;  Oil- 
man V.  Beddington^  24  N.  Y.,  16.) 

3.  The  indulgence  to  paternal  solicitude  here  contemplated 
by  the  revisers,  is  in  exceedingly  apt  harmony  with  a  com- 
mon desire  and  with  their  general  design.    They  meant  to 
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allow  a  suspense  daring  the  life  of  persons  in  being  and 
known  to  the  testator.  Commonly,  these  would  be  his  chil- 
dren. They  also  designed  to  permit  the  fee  to  be  further 
held  in  suspense  until  the  next  generation  could  eflfectively 
take ;  that  is  to  say,  as  to  each  member  thereof,  until  he  had 
attained  his  majority.  These  being  the  objects  in  view,  an 
authority  to  accumulate  income  during  liie  minority  was 
obviously  proper.  In  fact,  the  established  rules  as  to  the 
management  of  infants'  estates  substantially  impose  on  all 
trustees  or  guardians  a  duty  essentially  similar.  Allowing 
the  testator  or  other  settler  to  name  another  recipient  of  the 
accumulated  fund  intended  for  a  grandchild,  in  the  unantici- 
pated event  of  his  death  before  attaining  his  full  age,  seems 
very  appropriate.  It  mu^t  necessarily  have  been  done  by 
the  general  law  of  succession,  if  not  done  by  the  testator. 

^d.  The  authority  given  in  subsipction  two  of  section 
thirty-seven  (1  R.  S.,  726),  to  direct  an  accumulation  of  the 
rents  and  profits  during  a  minority  for  the  benefit  of  a  minor, 
not  required  to  be  in  being  at  the  testator's  death,  is  plainly 
an  attendant  upon  the  privilege  given  by  section  sixteen,  to 
create  in  such  a  minor  an  expectancy  defeasible  by  death  in 
his  minority.  A  comparison  of  the  two  subsections  amounts 
to  a  demonstration  that  this  construction  is  sound. 

Seventh.  The  rule  against  perpetuity  under  the  Kevised 
statutes,  as  at  common-law,  is  precisely  the  same  in  respect 
to  direct  legal  estates,  and  in  respect  to  beneficial  interests 
under  a  device  or  oth^r  settlement  in  trust.  The  policy  of 
the  law  must  be  the  s^^me  in  respect  to  both.  Common  sense 
and  common  convenience,  as  well  as  legislative  and  judicial 
consistency,  always  required  that  a  perfect  analogy  should 
exist  in  this  respect ;  and  the  Eevised  Statutes  enacted  it. 

1st.  As  to  that  branch  of  the  law  involved  in  this  question, 
the  revisers  had  in  view  two  purposes  only :  First,  to  limit 
the  period  during  which  alienation  might  be  suspended ;  and 
secondly,  to  restrain  the  creation  of  permanent  trusts  in  lands 
to  cases  of  necessity.  (3  E.  S.,  572,  585,  2d  ed.)  As  to 
direct  legal  estates,  the  provisions  in  respect  to  cutting  off  all 
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such  future  estates  as  transcended  the  due  limit  effected  the 
first  object.  The  narrow  limit  within  which  trusts  were 
allowed,  section  fifty-five,  and  sections  sixty,  sixty-three,  and 
sixty-five  (1  E.  S.,  729),  accomplished  the  latter.  But  here 
the  very  peculiarity  presented  itself  to  the  revisers,  which 
Vice-OhanceUorMcCouN  noticed  and,  erroneously,  acted  upon 
in  Castor  v.  ZorrUlard  (6  Paige,  223,  224). 

A  trust  is  always  constituted  through  the  medium  of  a 
legal  estate  in  the  trustee.  Such  legal  estate  is  a  present 
estate,  and  was  and  still  is,  by  the  settled  principles  of  law,  ^ 
equal  in  quantity  or  duration  to  the  legal  purposes  of  the 
trust.  The  enactments  in  sections  14,  15,  16  (1  E.  S., 
723),  already  adverted  to,  framed  for  the  purpose  of  cut- 
ting down  the  term  of  inalienability,  applied  in  terms  to 
future  estates  only.  They  could  not  be  applied  to  the 
interest  of  the  cestui  que  trust  /  for,  by  section  60,  that  was 
3xpressly  declared  not  to  be  an  estate ;  a  like  close  interpre- 
tation would  prevent  their  application  to  the  trustee's  estate, 
for  that  was  a  present  estate.  If  the  revisers  had  stopped 
here,  the  old  English  rule  against  perpetuity,  allowing  any 
number  of  lives  in  being,  would  have  remained  in  respect  to 
trust  estates  and  the  interests  under  them.  The  revisers 
aimed  at  a  perfect  analogy ;  so  they  inserted  section  36. 
^1  E.  S.,  725.)  Upon  the  plainest  principles  of  construction, 
this  effectuated  their  object. 

2d.  The  revisers  enacted  their  new  rule  against  perpetui- 
ties in  such  a  form  as  to  cut  off  only  those  future  estates 
which,  if  permitted  to  stand,  would,  of  themselves,  suspend 
the  power  of  alienation.  (1  E.  S.,  723,  §§  14,  17.)  No 
special  provision  was  needed  to  make  this  conservative  princi- 
ple applicable  to  trust  estates,  and  the  beneficial  interests 
taken  under  them,  though,  in  fact,  there  is  one.  (1  E.  S., 
730,  §  67.)  No  principle  of  the  conmion-law  was  more 
familiar  or  more  firmly  established  than  the  rule  that,  under 
devises  in  trust,  the  trustees  take  precisely  such  an  estate,  in 
quantity  or  duration,  as  is  requisite  to  answer  or  feed  the 
lawful  purposes  of  the  trust.    Whatever  granting  words  may 
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be  employed,  or  if  none  be  employed,  the  result  is  the  same; 
the  estate  of  the  trustees  is  measured  by  the  lawful  trusts 
confided  to  them.  (Lewin  on  Trusts,  p.  249;  Fletcher  on 
Trustees,  p.  48 ;  Doe  v.  Edlin,  4  Ad.  &  EL,  589 ;  Barker  v. 
Greenwood^  4  M.  &  Welsby,  429 ;  Doe  v.  NichoEU^  1  B.  & 
Cr.,  336 ;  1  Powell  on  Devises,  221,  note  7 ;  Serg't.  Wmtf. 
Argfy  Doe  v.  Ironmonger^  3  East,  635 ;  Brewster  v.  Striker^ 
2  Comstock,  33 ;  Striker  v.  Mott^  S.  P.,  28  N.  Y.,  82 ;  Irving 
V.  De  Kay^  9  Paige,  530 ;  Beardslet,  J.,  5  Denio,  653.) 

3d.  The  language  of  1  Revised  Statutes,  725,  section 
36,  is  exceedingly  apt.  The  phrase  "dispositions  of  the 
rents  and  profits,"  is  applicable  only  to  the  beneficiary's 
interest,  for  it  describes  that,  and  is  descriptive  of  nothing 
else.  It  does  not  describe  the  trustee's  estate ;  he  takes  the 
legal  estate  in  the  land  itself. 

4th.  Whatever,  in  their  day,  may  have  been  the  effect  of 
Amory  v.  Lord  (5  Seld.,  403),  and  some  previous  judgments 
and  dicta,  there  has  been,  ever  since,  an  uniform  and  control- 
Ung  current  of  authority  estabhshing  a  perfect  analogy 
between  direct  beneficial  devises  of  legal  estates  and  devises 
in  trust,  in  this ;  if  the  illegal  part,  as  a  posterior  estate  or  inter- 
est, is  separable  from  what  is  lawful,  it  shall  be  cut  off  and 
annulled,  leaving  in  full  force  the  sound  and  lawful  part  The 
notion  that,  because  something  unlawful  is  "enveloped  in 
the  same  trust,"  the  whole  trust  estate  must  fail,  is  no  longer 
countenanced  in  our  law. 

Eighth.  The  rule  against  perpetuity,  established  by  the 
Revised  Statutes  in  respect  to  personal  property,  is  precisely 
the  same  as  in  respect  to  real  property ;  and,  consequently,  the 
positions  above  assumed  in  respect  to  the  realty  apply  to  the 
share  of  each  daughter  and  her  issue  in  the  personalty,  and 
require  that  the  testator's  dispositions  of  the  latter  should  also 
be  sustained. 

1st.  The  intent  of  the  Revised  Statutes  to  establish  this 
analogy  is  very  manifest,  and  the  observations  made  upon 
the  analogy  between  legal  and  equitable  estates  apply  here 
with  equal  force. 
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2d.  In  framing  the  provisions  of  title  four,  concerning 
"  accumnlations  of  personal  property  and  expectant  estates 
therein,"  it  seems  to  have  been  thought  that  the  formula 
"  power  of  alienation  "  used  in  enacting  the  rule  against  per- 
petuities concerning  real  estate  was  unsuitable  in  legislation 
concerning  personalty ;  so,  instead  of  it,  the  phrase  "  absolute 
ownership"  is  employed.  The  latter,  wherever  it  occurs, 
must  be  read  as  an  equivalent  for  the  former.  (1  E.  S.,  773, 
§  1 ;  724,  §  23 ;  726,  §  40 ;  Emmom  v.  Cairria,  3  Barb.,  S. 
C.  R,  244,  245.)  Tlie  first  section  of  this  fourth  title  (1 
R.  S.,  773)  was  designed  to  apply  the  general  rule  dedu- 
cible  from  sections  14  and  15  in  the  statute  concerning 
estates  in  land  (1  E.  S.,  723)  to  personal  property,  and  the 
second  section  was  designed  to  apply  to  future  interests  in 
personalty,  the  various  analogous  provisions  of  the  same  sys- 
tem, including  section  sixteen.  There  may  be  a  degree  of 
awkwardness  in  the  application,  arising  from  the  change  of 
phraseology,  but  this  can  easily  be  overcome.  Statutes  are 
to  be  construed  according  to  the  reason  of  the  thing  and 
the  obvious  intent. 

1.  If  the  principle  of  section  16  in  the  statute  concern- 
ing real  estate  did  not  apply  to  personal  property,  then  a 
testator  could  not  direct  personalty,  to  be  accumulated  for  any 
aflter-bom  minor;  yet,  in  section  3  of  the  statute  concern- 
ing accumulations  of  personalty,  there  is,  by  similar  distinct 
subsections,  a  perfect  match  for  section  37  of  the  statute 
concerning  accumulations  of  realty.  Here,  in  section,  3 
subsection  2,  concerning  personalty,  as  there  in  section 
37,  subsection  2,  concerning  realty,  we  find  authority  to 
direct  an  accumulation  during  minority  for  the  benefit  of 
a  mmar  who  may  Iiave  come  into  being  subsequently  to  the 
testator^ s  death.  That,  in  each  case,  provision  for  one  unborn 
at  the  testator's  death  was  contemplated,  is  perfectly  dear  by 
the  contrast  in  this  respect  in  each  section  between  their 
respective  subsections  1  and  2. 

2.  Unless  the  analogy  now  claimed  is  adjudged,  section 
3,  subsection  2,  of  the  statute  concerning  personalty  must 
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be  regarded  as  altogether  nugatory.    (Revisers'  Notes,  3  R. 
S.,  578,  second  edition.) 

Ninth.  In  respect  to  the  rule  against  perpetuities,  it  has 
always  been  the  law  that  there  was  a  perfect  analogy  between 
legal  estates  and  beneficial  interests,  and  also  between  estates 
in  land  and  interests  in  personal  property.  The  intent  of  the 
Revised  Statutes  to  keep  on  foot  instead  of  abrogating  these 
analogies  is  apparent.  A  design  for  the  abolition  of  eithw 
would  be  so  unwise  that  it  should  not  be  imputed  to  the  legi^ 
lature. 

1st.  As  to  the  ancient  analogy,  see  Lewis  on  Perpetuity 
(pp.  139, 162,  note  L) ;  Ibid,  166,  574 ;  Jickling's  Analogy  of 
Legal  and  Equitable  Estates  (preface,  p.  ix.);  per  Lord 
Brougham,  Phipps  v.  Acker  (9  01.  &  Finnelly,  599) ;  per 
Lord  Hardwioke,  HopkUia  v.  Hopkins  (West's  Rep.,  662). 

2d.  It  was  continued  under  Revised  Statutes,  per  Denio, 
J.,  Everitt  v.  Everitt  (29  N.  Y.  R.,  71). 

3d.  In  construing  revisions  it  will  not  be  supposed  that  a 
change  of  the  pre-existing  law  was  intended  unless  the  worfs 
clearly  indicate  it. 

Tenth.  The  direction  to  accumulate  the  sub-shares  for  the 
minor  grandchildren,  respectively,  cannot  be  sustained  except 
upon  the  principles  above  asserted,  which  are  sufficient  to 
uphold  the  whole  disposition  of  each  grandchild's  sub-share ; 
and  if  that  direction  be  not  valid,  then  it  should  be  adjudged 
that  each  grandchild  takes,  at  his  or  her  mother's  death,  a 
direct  legal  estate  in  his  or  her  sub-share  of  the  lands,  and 
a  direct  ownership  in  his  or  her  sub-share  of  the  person- 
alty. 

Ist.  The  so-called  trust  to  divide  each  daughter's  share 
between  her  children  is  valid  as  a  power,  but  it  gives  no 
estate.  There  is  no  express  authority  to  take  the  rents  and 
profits ;  and  unless  the  direction  to  accumulate  such  jsubnshare 
after  a  daughter's  death  during  her  child's  minority  can  be 
sustained,  no  active  duty  is  devolved  upon  the  executors. 
(1  R.  S.,  727,  §§  47,  48,  49  ;  EveriU  v.  EverUt,  29  N.  Y.,  79 
to  82 ;  Fisher  v.  Hall,  41  N.  Y.,  424.) 
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2d.  The  doctrine  that  trusts  suspend  alienability  has  no 
application  to  personal  estate.    (See  cases  before  cited.) 

Eleventh.  If,  as  to  the  real  or  personal  property,  the  con- 
ditional limitations  over  on  the  death  of  any  daughter's  child 
in  minority  can  be  deemed  too  remote,  then  those  limitations 
alone  are  void;  and  the  precedent  estate  in  the  lands  and 
precedent  interest  in  the  personalty  given  to  the  daughter's 
child,  vesting  as  they  do  within  the  rule,  i.  ^.,  at  the  end  of 
two  lives  in  being,  are  valid.  And  they  vest  in  the  taker  an 
absolute  estate  not  defeasible  by  the  event  of  the  taker's  death 
in  his  or  her  minority. 

1st.  The  primary  and  leading  object  of  the  testator,  in  this 
branch  of  his  dispositions,  was  to  provide  for  his  daughters' 
children,  and  the  implied  defeasance  is  not  for  the  purpose  of 
abridging  the  interest  of  the  first  taker,  but  actually  to  con- 
firm it,  by  letting  in  the  ulterior  limitation  in  favor  of  such 
first  taker's  heirs-at-law  and  next  of  kin.  K  that  objeqt  can- 
not be  attained  by  it,  the  defeasance,  being  in  the  nature  of  a 
condition  subsequent,  should  not  be  kept  in  force  for  the 
naked  purpose  of  divesting  a  vested  estate  or  interest  and 
defeating  the  manifest  intent.  (Pbckham,  J.,  in  Lovett  v. 
Gillender,  35  K  Y.,  621,  622.) 

2d.  If  these  limitations  over  are  not  valid,  this  treatment 
of  them  is  absolutely  forced  upon  the  court.  The  will  does 
not  limit  over  any  sub-share  on  the  death  of  a  first  taker  in 
minority,  unless  to  his  or  her  issue,  or  to  his  or  her  surviving 
brother  or  sister.  There  are  no  express  words  of  defeasance 
divesting  the  vested  interest  of  the  first  taker,  and  the  per- 
isons  indicated  by  the  limitation  over  are  his  or  her  heirs-at- 
law  and  next  of  kin.  The  ulterior  limitation  to  the  testator's 
heirs-at-law  is  only  on  a  total  failure  of  the  daughter's  issue 
at  her  death.  This  is  the  natural  import  of  the  words,  and 
their  construction  is  declared  by  statute.  (1 E.  S.,  724,  §  22 ; 
Id.,  778,  §§  1,  2 ;  Id.,  748,  §  2.) 

3d.  This  construction  would  harmonize  with  a  multitude 
of  adjudications  in  giving  full  effect  to  a  lawful  general  intent 
by  the  sacrifice  of  a  subordinate  particular  intent. 
Hand— Vol.  IV.      44 
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Twelfth.  If  the  dispositions  in  favor  of  the  daughter's  issue 
could  not  be  sustained,  their  invalidity  would  not  affect  the  dis- 
positions in  favor  of  the  daughters  themselves,  or  those  in 
favor  of  the  sons  and  their  issue.  In  that  view  of  the  case, 
the  court  would  be  bound  to  establish  all  the  provisions  of 
the  will,  except  the  interest  intended  for  the  children  or  issue 
of  each  daughter  after  her  death ;  and  as  to  that  alone  could 
an  intestacy  be  declared.  This  result  would  be  very  unfa- 
vorable to  the  daughters  and  their  families;  but  it  is  not 
sought  by  the  sons.    {Oxley  v.  Lane^  35  N.  T.,  349,  350.) 

Thirteenth.  If  the  direction  to  accumulate  one-half  of  the 
surplus  income  during  the  widow's  life  is  void,  that  portion 
was  and  is,  by  law,  distributable  from  time  to  time  to  or 
among  the  person  or  persons  presumptively  entitled  to  the 
next  eventual  estate.    (1  E.  S.,  726,  §  40.) 

1st.  The  doubt  expressed  by  Selden,  J.,  in  Phdps  v. 
Pond  (23  N.  T.,  83),  whether  this  40th  section  applies  to 
income  arising  from  personalty  is,  as  he  admits,  purely  obiter. 
Independently  of  the  numerous  decisions  that  it  does  so 
apply,  the  words  of  the  section  themselves  are  conclusive.  It 
uses  the  term  "  absolute  ownership  "  in  addition  to  "  power 
of  alienation."  The  first  is  peculiarly  appropriated  by  the 
statutes  to  personal  property,  and  the  latter  to  realty ;  conse- 
quently, there  can  be  no  doubt  but  the  legislature  intended 
to  include  both  kinds  of  property. 

2d.  The  following  authorities  declare  the  effect  of  the  sec- 
tion to  be  as  claimed  in  this  point.  Some  of  them  refer  to 
each  kind  of  property.  {Hawley  v.  JameSj  5  Paige,  483 ; 
Haxtun  v.  Corae^  2  Barb.  Ch.,  518 ;  Craig  v.  Oraig^  3  Barb. 
Ch.,  93  ;  Kilpatrich  v.  Johnson^  15  N.  T.,  326 ;  Oilman  v. 
Beddington^  24  N.  Y.,  19;  KeUo  v.  Cuming j  Court  of 
Appeals,  per  Bacon,  J.,  not  reported ;  Schettler  v.  Smithy  41 
K  T.,  340.) 

1.  The  persons  appointed  to  receive  as  heirs-at-law  of  the 
testator,  in  case  a  daughter  should  leave  no  issue,  would  take 
the  mixed  fund,  not  by  descent  under  the  statute  of  descents, 
but  by  and  under  the  will.    There  are  no  words  of  direct  gift 
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to  tliese  so-called  heirs.  They  can  take  only  by  the  transfer, 
payment  over,  and  conveyance  to  them,  which  the  will  directs 
to  be  made.  Of  course,  none  but  such  as  may  be  in  lifp,  and 
competent  to  take  under  these  acts  at  the  time  when  they  are 
to  be  performed,  can  ever  take  under  them.  The  direction 
of  the  Special  Term  in  this  respect  is  right.  {Savage  v.  Burn- 
ham,  17  K  Y.,  573,  574;  1  Eedf  on  Wills,  393,  §21,  and 
cases  cited  in  note  42 ;  Locke  v.  Lamb,  Law  E.,  4  Eq.  Cas., 
375,  reviewing  the  cases,  especially  Leake  v.  Robinson,  2  Meri- 
vale,  387.) 

3d.  Whether  this  half  of  the  surplus  income  goes  in  whole 
or  in  part,  under  section  40  of  the  article  concerning  estates, 
to  the  persons  presumptively  entitled  to  the  next  eventual 
estate  under  the  will,  or,  as  undisposed  of,  to  the  heirs  and 
next  of  kin,  the  defeat  of  this  accumulation  cannot  interfere 
with  any  other  intent  of  the  testator,  or  materially  prejudice 
any  object  of  his  bounty. 

1-  The  persons  presumptively  entitled  to  the  next  eventual 
estate  are  the  sons  and  the  children  of  the  daughters.  If  the 
40th  section  applies,  the  sons  will  take  their  shares  as  the  income 
accrues,  instead  of  being  obliged  to  wait  until  the  widow's 
death ;  and  the  children  of  the  daughters  take  in  like  manner, 
instead  of  being  obliged  to  await  the  death  of  their  mother 
and  grandmother.  The  immsdiaU  interest  thus  accruing  to 
each  daughter's  minor  children  would  be,  under  all  common 
circumstances,  a  greater  benefit  to  such  daughter  than  any 
advantage  which  might  result  to  herself  directly  from  the 
interest  accruing  to  her  upon  two-twelfths  of  this  accumulated 
fund,  treating  them  according  to  the  will  as  capital  to  be 
invested  for  her  benefit  at  the  widow's  death. 

2.  If  the  40th  section  does  not  apply,  then  this  one-half  of 
the  surplus  rents,  profits  and  income  must  pass,  as  it  accrues, 
under  the  statutes  of  descents  and  distributions.  In  this  case 
the  daughters  would  receive  directly  the  whole  of  a  fund  in 
which  no  more  than  a  partial  interest  was  intended  for  them. 
The  sons,  indeed,  would  receive  somewhat  less  in  amount  than 
the  testator  designed  for  them ;  but  as  they  would  receive  it 
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at  an  earlier  period  and  in  a  more  convenient  manner,  the 
prejudice  to  them  is  scarcely  appreciable. 

4th.  It  thus  appears  that  the  voidness  of  this  direction  to 
accumulate  affects  no  one  appreciably.  Nothing  worthy  of 
notice  fails,  except  the  accumulation  itself;  and  the  terms 
of  the  will  show  very  plainly  that  that  was  not  a  cherished 
design  of  the  testator. 

5th.  K  this  one-half  of  the  surplus  income  does  not  pass 
under  section  40  of  1  R.  S.,  726,  as  claimed  in  this  point,  then 
it  must  be  distributed  according  to  the  statutes  of  descents 
and  distributions.  And,  as  the  testator's  clause  of  exclusion 
was  only  intended  to  bar  her  from  any  interference  with  his 
wUly  the  widow's  election  has  no  further  effect.  She  may  law- 
fully claim  a  widow's  share  in  all  that  the  testator's  heirs  or 
next  of  kin,  in  opposition  to  the  testator's  declared  testamen- 
tary intent,  procure  to  be  distributed,  as  undisposed  of  by 
him.  {Pickering  v.  Stamford^  3  Vesey,  335 ;  Gartshore  v. 
Chalie,  10  id.,  17 ;  note  to  3  Smale  and  Gifford,  90,  91.) 

Fourteenth.  All  that  was  due  to  Mrs.  Lockwood  at  her  death, 
from  whatever  source  derived,  and  all  that  may  accrue  as  her 
share,  under  the  provisions  of  Mr.  Manice's  will,  during  the 
widow's  life,  belonged  to  Mrs.  Lockwood  as  her  personal  estate ; 
and,  as  she  was  domiciled  in  Connecticut,  the  laws  of  that  State 
govern  the  succession  thereto.  The  findings  of  law  and  the 
judgment  of  the  Special  Term  applied  those  laws  correctly. 

1st.  Two-twelfths  of  that  one-half  of  the  surplus  income 
accruing  during  the  widow's  life,  which  is  not  effectually  dis- 
posed of,  are  assignable  to  this  branch  of  the  testator's  family; 
but  they  go  to  Mrs.  Lock^^ood's  children,  under  1  R.  S.,  726, 
§40,  as  presumptively  entitled  to  the  next  eventual  estate. 
Mrs.  Lockwood  had  no  interest  therein,  nor  has  her  husband. 

2d.  In  the  event  of  that  section  of  the  statute  not  being 
deemed  applicable,  Mr.  Lockwood  might,  perhaps,  be  entitled, 
as  tenant  by  the  curtesy^  to  so  much  of  this  undevised  half  of 
the  surplus  income  accruing  between  Mrs.  Lockwood's  death 
and  that  of  the  widow,  and  during  his  own  life,  as  has  been 
or  may  be  derived  from  the  testator's  real  estate.    In  so  mudi 
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of  the  said  undevised  half  of  said  surplus  income^  accruing  as 
last  aforesaid  and  derived  or  to  be  derived  from  the  testator's 
real  estate  as  last  aforesaid,  the  portion  to  which  Mr.  Lock- 
wood  might  have  a  title  by  the  curtesy  is  one-fifth  (subject, 
however,  to  the  widow's  dower),  that  being  the  proportion  to 
which  his  wife,  Mary  C.  Lockwood,  was  entitled,  under  the 
statute  of  descents,  in  any  real  estate  of  her  fathei*,  not  effeo- 
tually  devised  by  him. 

Fifteenth.  The  legacy  to  Tale  College  is  gopd,  and  it  ought 
to  be  sustained. 

Edwin  W.  Stoughton,  for  Caroline  A«  Grant  and  her  hus- 
band, Gabriel  Grant  and  Marshall  S.  BichjoeU^  for  Frances 
J.  M.  Smith  and  her  husband,  J.  Tuttle  Smith. 

First.  If  an  estate  be  so  limited  that  by  any  possibility  the 
power  of  alienation  may  be  suspended  for  more  than  two  lives 
in  being  at  the  creation  of  the  estate,  such  limitation  is  void, 
and  the  estate  does  not  vest.  The  estate  must  be  so  limited 
that  some  person  or  persons  in  being  can  convey  an  absolute 
fee  in  possession  within  the  duration  of  two  lives  after  its 
creation.  The  statute  applies  as  well  to  present  as  to  future 
estates.  (16  Wend.,  120,  178,  221-2,  212-13 ;  5  Sold.,  416; 
14  Wend.,  266 ;  1  E.  S.,  723,  §§  14,  15,  p.  773,  §  1.) 

Second.  In  this  case  the  trustees  were  bound  to  hold  and 
could  convey  only  in  conformity  with  the  trusts  and  conditions 
prescribed  in  the  will.  Every  sale,  conveyance  or  other  act  in 
contravention  of  these  would  be  void.  (1  E.  S.,  730,  §  65 ; 
Hawley  v.  James^  16  Wend.,  21-2 ;  Costar  v.  Zorillard^  14 
Wend.,  303.)  Nor  could  the  beneficiaries  convey.  (1  E.  S., 
730,  §  63.)  The  sixteenth  clause  devised  and  bequeathed  the 
whole  residue  in  trust  for  the  vses  and  purposes  thereafter 
declared  and  intended,  to  vest  the  entire  legal  and  equitable 
title  of  the  testator  in  the  trustees.  (5  Seld.,  411-12-13-16 ; 
1  E.  S.,  727,  §§  59,  60.)  During  the  continuance  of  the  trust 
estate,  if  there  was  no  person  in  being  who  could  convey  an 
absolute  fee  in  possession,  then  if  such  estate  might  by  possi- 
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bility  continue  a  longer  period  than  two  lives  in  being;  if  by 
any  limitation  it  was  not  made  dependent  on  lives,  but  upon 
some  other  event,  such  estate  woe  void  from  its  creaHon^  and 
the  property  goes  as  in  case  of  intestacy. 

Third.  The  entire  legal  and  equitable  estate  being  undoubt- 
edly intended  to  be  vested  in  the  trustees,  it  is  insisted  that 
this  estate  so  vested  was  not  dependent  for  its  duration  upon 
human  life,  but  upon  events  independent  of  human  life ;  and 
also  so  far  as  it  is  made  to  depend  upon  lives,  is  or  may  by  its 
terms  be  suspended  for  a  longer  period  than  is  allowed  by 
the  statute. 

Ist.  The  duration  of  the  trust  estate  in  the  whole  is 
limited  upon  the  appraisal  and  division  of  the  estate  into 
twelve  parts.  This  could  not  be  performed  in  the  lifetime  of 
tlie  widow,  and  by  the  very  terms  of  the  will  the  sons  and 
daughters  might  die  before  such  division.  It  is  clear,  there- 
fore, that  the  absolute  power  of  alienation  of  the  residuary 
estate  was  or  might  be  suspended  for  more  than  two  lives  in 
being. 

2d.  The  trust  could  not  be  performed  upon  the  assumption 
that  the  shares  of  either  sons  or  daughters  might  vest  upon 
the  death  of  the  widow,  and  before  appraisement  and  division. 
Looking  at  the  provisions  of  the  will  with  reference  to  the 
release  of  the  widow's  dower,  the  improvement  of  the  real 
estate  devised  to  the  sons  in  the  sixth  clause,  and  option 
given  to  the  sons  to  take  the  Lake  Superior  lands  at  a  valua- 
tion fixed  in  the  will  at  the  time  of  the  division,  etc.,  it  is 
apparent  that  the  trusts  under  the  will  were  such  that  the 
trust  must  continue  until  after  the  appraisal  and  distribution. 
(7  Barb.,  597.) 

1.  An  appraisement  was  necessary  before  division  and 
before  shares  could  vest.  a.  It  would  be  manifestly  unjust 
to  permit  the  sons,  who  were  to  take  one-half  the  residuary 
estate  not  only  to  wppraise^  but  to  choose  the  shares  they 
should  deem  it  for  their  interest  to  take.  The  sons  were 
executors.  To  pennit  the  sons  to  participate  in  the  appraise- 
ment and  in  making  the  division,  in  which  the  daughters 
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were  to  have  no  voice,  was  what  the  testator  did  not  intend. 
Hence  he  declared  the  residuary  estate  should,  on  the  death 
of  his  wife,  be  appraised  by  three  competent  persons,  one  to 
be  chosen  by  the  executors,  and  one  by  the  sun'ogate,  and 
third  by  the  two  thus  chosen.  After  such  appraisement,  the 
sons,  as  executors,  might  make  the  division ;  but  they  could 
not  secure  an  unjust  advantage  as  to  value,  h.  An  attempt 
by  the  trustees  to  divide  and  assign  without  appraisement, 
would  have  been  void.  The  daughters  were  entitled  to  an 
appraisement,  c.  Appraisement  was  matter  of  substance; 
not  mere  form  in  the  view  of  the  testator.  The  appraisers 
could  not  even  be  chosen  until  after  the  death  of  the  widow. 
Their  appointment  might  occupy  considerable  time.  The 
appraisement  could  not  commence  to  be  made  until  after 
appointment,  and  could  last  as  long  as  the  appraisers  thought 
proper.  They  must  occupy  a  period  not  dependent  for  its 
duration  on  human  life.  d.  Even  if  appraisement  was  not  a 
necessary  preliminaiy  to  division,  it  was  nevertheless  the 
intent  of  the  testator,  and  that  cannot  be  disregarded.  {Beek- 
man  v.  Bonsor,  23  N.  Y.,  514-15-16.) 

The  appraisement  was  not  only  indispensable  to  the  divi- 
sion, but  a  necessary  prerequisite  to  the  vesting  of  the  shares 
in  the  sons,  or  their  issue>  or  the  issue  of  the  daughters.  The 
trustees  being  vested  with  power  to  sell  any  of  the  lands  at 
any  time  before  division,  and  after  the  death  of  the  widow, 
they  were  to  determine  whether  it  was  most  advantageous  to 
sell  the  houses  and  lots,  or  to  appraise  and  divide  them  among 
the  sons  and  daughters.  This  provision  renders  it  clear,  that 
the  trustees  were  to  retain  the  trust  estate  until  the  division. 
And  if  it  be  said  that  the  title  vested  subject  to  the  power 
in  trust  to  the  trustees  to  cause  an  appraisement,  then  the 
power  of  alienation  was  suspended  for  a  period  not  depend- 
ing on  lives,  for  it  could  not  be  known  when  they  would 
exercise  this  power  of  appraisement  and  apportionment,  or 
whether  they  would  not  exercise  their  discretion  to  sell. 

2.  It  being  impossible  to  divide  without  an  appraisement, 
it  is  clear  that  if  the  share  did  not  vest  until  after  a  division, 


352  Manice  v.  Manicb.  [Jan., 

Ai:g;ument  of  Counsel  for  Daughteiq. 

the  trust  estate  would  not  depend  upon  lives,  and  would  bo 
unlawful. 

a.  The  nature  of  the  duties  imposed  upon  the  trustees 
render  it  indispensable  that  their  estate  should  continue  until 
after  division.  An  appraisement  being  made,  the  trustees 
then  must  divide  the  property  into  twelve  equal  parts,  then 
to  determine  which  three  shares  went  to  each  son,  which  two 
shares  to  each  daughter,  and  until  then  it  oould  not  he  knovm 
what  property  each  was  to  own  and  enjoy.  They  were  to 
convey  their  shares  to  the  sons,  they  were  tQ  retain  and  hold 
in  trust  the  daughters'  shares.  Neither  son  was  entitled  to 
three-twelfths  of  the  entire  residuary  estate,  and  neither 
daughter  to  two-twelfths,  but  were  to  receive  specific  pieces 
of  real  estate  as  part  of  their  shares  selected  by  the  trustees. 
Until  this  was  done,  neither  child  could  know  of  what  his 
shares  were  to  consist.  Neither  could  assert  an  exclusive 
right  to  any  particular  part  of  the  estate,  Nor  could  the 
trust  estate  terminate  until  such  share  were  thus  set  apart, 
for  until  then,  neither  trustee  or  sons  oould  know  of  what 
pieces  of  property  the  shares  were  to  consist. 

Again,  the  election  given  to  the  sons  at  the  tim^e  of  the 
division^  to  take  the  Lake  Superior  lands,  at  a  sum  in  the 
will  specified,  and  the  power  to  the  trustees  to  sell  these 
lands  in  case  the  sons  did  not  so  elect,  rendered  it  necessary 
that  the  title  should  remain  in  the  trustees. 

J.  The  provision  that  the  trustees  may,  out  of  the  whole 
residuary  fund,  any  time  hefore  division,  and  the  particular 
share  of  the  fund  of  the  daughters  held  by  them  in  trust  (rfter 
the  divison,  rebuild  any  houses  or  building  destroyed  by  fire, 
shows  the  i7itent  of  the  testator,  that  tlie  whole  estate  should 
remain  in  the  trustees  until  the  division. 

Again,  the  direction  that  the  trustees  may  give  good  and 
sufficient  deeds  of  com)eyance  in  fee  simple  of  the  lands,  and 
this  at  the  time  of  the  division,  is  inconsistent  with  the  title, 
previously  vesting  immediately  on  the  death  of  the  widow. 

Again,  the  conveyance  to  the  sons  by  the  trustees,  is  only 
to  be  at  the  valice  at  which  the  shares  are  Ojppraised.    The 
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shares  could  not  vest  in  the  sons,  therefore,  until  after 
appraisement,  for  until  appraisement,  they  are  incapable  of 
identification. 

Again,  the  provision  that  the  devise  is  upon  the  further 
trust,  in  case  of  the  death  of  either  son,  ^?rw>r  to  the  time  of 
distribution^  to  convey,  transfer,  and  pay  over  to  his  then 
living  lawful  issue ;  and  the  further  provision  that  in  case  of 
the  death  of  one  of  the  sons  without  issue,  living  at  the  time 
of  the  division^  then  the  surviving  son,  or  in  case  of  his  death, 
his  issue  then  living  shall  take  and  inherit  the  share  of  such 
deceased  son,  are  both  wholly  inconsistent  with  the  vesting 
of  the  shares  in  the  sons  at  the  death  of  the  widow. 

Fourth.  In  answer  to  the  suggestion,  that  the  trust  ceased 
on  the  death  of  the  widow,  subject  to  the  power  in  trust  con- 
ferred upon  the  trustees. 

Ist  This  interpretation  violates  the  plain  terms  of  the 
clause  which  gave  them,  the  trustees,  the  entire  estate  to  hold 
until  the  trust  confided  to  them  should  bo  performed,  and  the 
part  assigned  to  the  daughters  they  were  to  retain^  and  hold 
the  same  in  trust  for  them. 

2d.  There  is  no  authority  in  the  will,  for  holding  that  the 
trust  estate  has  been  converted  into  a  mere  power  in  trust. 

1.  The  grantees  of  the  alleged  power  are  beneficiaries,  and 
could  not  take  a  power  in  trust.  (1  E.  S.,  734,  §  94 ;  14 
Wend.,  361-2.) 

2.  The  subject  of  the  trust  was  one  for  which  an  express 
trust  could  be  created,  and  hence  could  not  be  turned  into  a 
power  in  trust.    (1  K.  S.,  729,  §  58 ;  16  Wend.,  174.) 

3.  The  trustees  took  for  the  entire  trust  term  sought  to  be 
created  or  not  at  all;  and  if  not  at  all,  then  the  estate 
descended  at  the  testator's  death  (1  E.  S.,  729,  §  58)  subject 
to  the  execution  of  the  power,  and  no  absolute  fee  could  be 
conveyed  until  its  execution,  and  this  being  so,  alienation  was 
suspended  for  more  than  two  lives.  {Hone^  Executors  v.  Van 
SchaicJc,  20  Wend.,  566.) 

Fifth.  The  absolute  power  of  alienation  of  the  shares 
intended  for  the  daughters  and  their  issue  was  unlawfully 
Hand— Vol.  IV        45 
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suspended,    for    reasons    independent    of     those    already 
urged. 

Ist.  The  provision  is  that  the  trustees  are  to  retain  and 
hold  as  trustees  for  each  of  the  daughters,  two-twelfths  in  trust, 
to  apply  the  net  income  to  the  use  of  each  during  her  life  and 
after  her  death,  or  after  the  time  of  siich  distribiMan,  in  case 
she  has  jprevioicsly  diedy  to  divide  the  two-twelflis  into  as 
many  portions  as  there  should  be  children  of  hers  living  at 
her  decease,  and  retain  one  of  said  sharea  with  its  accumula- 
tions for  each  of  said  children  during  his  or  her  minority,  and 
on  his  or  her  arriving  at  the  age  of  twenty-one  years,  to  pay 
him  or  her  such  share;  but  if  he  or  she  die  before  coming  of 
age,  leaving  lawful  issue,  such  share  to  be  paid  to  such  issue, 
but  in  case  of  his  or  her  death  during  minority  without  issue, 
such  share  to  go  to  the  survivors  of  said  children,  and  in  de&ult 
of  issue  of  testator's  daughter,  her  share  to  go  to  testator's  heire- 
at-law.  By  these  provisions,  the  power  of  alienation  of  the 
three  daughters'  shares  is  suspended,  a,  during  the  liie  of 
the  widow ;  J,  during  the  life  of  the  daughter ;  o,  during  the 
minority  of  all  her  issue ;  dy  to  be  conveyed  possibly  aftier 
these  to  the  heirsat-law  of  the  testator,  to  whom  the  shares 
could  not  go,  if  they  vested  in  the  daughters  or  their  issue. 

The  power  of  alienation  being  thus  suspended  as  to  one- 
half  the  residuary  estate,  it  would  be  so  unjust  to  hold,  and 
hostile  to  the  testator's  intent,  the  clause  void  only  as  to  that 
half,  and  have  it  descend  equally  among  the  sons  and  daugh- 
ters, that  the  court  should  declare  the  whole  sixteenth  clause 
Toid. 

Sixth,  The  direction  for  accumulation  of  one-half  the  sur- 
plus income  was  void  (1  E.  S.,  793,  §  3),  and  the  effect  of 
this,  coupled  with  the  suspension  of  the  absolute  power  of 
alienation  of  the  entire  residuary  estate,  of  the  value  of  about 
$1,100,000,  worked  such  essential  changes  in  the  testator^s 
scheme  for  the  disposition  of  his  property,  as  to  render  not 
only  that  clause,  but  the  entire  will,  inoperative  and  void, 

1.  The  law  of  the  land,  which,  with  great  precision,  and 
upon  solid  grounds  of  public  policy,  has  undertaken  to  pro- 
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hibit  the  accumulation  of  personal  and  the  suspension  of  the 
power  of  alienation  of  real  estate,  beyond  certain  limits,  distri- 
butes both  among  heirs  and  next  of  kin,  upon  principles  well 
calculated  to  encourage  men  to  labor  for  the  accumulation  of 
property  during  their  lives ;  and,  in  tlie  case  before  the  court, 
no  disposition  of  the  large  estate  in  question  could  be  more 
equitably  made  than  that  provided  for  by  our  statutes  of 
descents  and  distribution.  The  court  need  not,  therefore, 
hesitate  to  leave  the  task  of  division  to  the  law,  if  the  will 
has  substantially  failed  so  to  do  by  reason  of  the  illegality  of 
its  provisions. 

2.  The  amount  accumulated  before  these  proceedings  were 
commenced,  from  half  the  surplus,  was  considerably  more 
than  one  hundred  thousand  dollars :  and  as  this  accumulation 
was,  by  the  testator,  intended  to  be  continued  during  the  life 
of  his  widow,  it  is  evident  that  this  purpose  entered  largely 
into  the  scheme  by  him  formed  for  the  increase  and  ultimate 
division  of  his  great  estate. 

If  the  testator  had  been  told  at  the  time  he  was  preparing 
this  will,  that  his  scheme  for  accumulation  was  unlawful,  who 
can  say  what  disposition  he  might  have  made  of  this  surplus, 
or,  indeed,  of  other  portions  of  his  property  ? 

3.  But  if  we  are  right  in  saying  that  the  residuary  estate 
he  intended  to  create  by  means  of  suspending  the  power  of 
alienation  is  void, is  it  not  very  clear  that  fortius  cause  alone, 
so  important  a  part  of  his  scheme  has  been  fimstrated,  that 
the  entire  will  should  be  held  inoperative? 

4.  Consider  the  eflfect  upon  the  scheme  devised  by  the 
testator,  of  declaring  void  the  trusts  for  accumulation,  and  for 
preserving  the  residuary  estate,  in  the  manner  and  for  the 
purposes  declared  by  him. 

a.  To  the  daughters  he  directed  to  be  paid  $1,500  each  per 
annum.  In  addition  to  this  they  were  to  receive  annually 
two-eighteenths  of  one-half  of  the  surplus  to  be  accumulated 
during  the  life  of  the  widow.  This  surplus  during  each  year 
has  lately  averaged,  and  no  doubt  will  continue  to  yield,  about 
$50,000.    Should  the  mother  live  for  the  period  of  another 
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seven  years,  as  she  is  qnite  likely  to  do,  and  as  we  trast  she 
^vilI,  the  aecmnnlation  would  reach  about  $360,000,  and  would 
form  a  part  of  the  residuary  estate  to  be  divided.  Of  this 
each  daughter  is  to  have  set  apart  to  her  for  life  two-twelfths, 
to  the  income  of  which  she,  if  alive  at  the  time  of  the  divi- 
sion, is  to  be  entitled.  The  principal  of  this  would  be  about 
$58,000 ;  interest  on  which,  at  six  per  cent,  would  amount  to 
|3,480.  Kow,  on  the  assumptions  made,  we  find  that  the 
scheme  of  the  testator  would  yield  to  each  of  his  three  daugh- 
ters annually,  upon  the  death  of  the  widow,  this  sum  of  $3,480, 
nearly  three  times  the  sum  specially  directed  to  be  annually 
paid  to  each. 

Judge  Ingraham,  at  Special  Term,  in  holding  this  trust 
for  accumulation  unlawful,  also  determined  that  no  part  of 
the  accimiulated  surplus,  and  no  part  thereafter  to  accumu- 
late, neither  principal  or  interest,  should  go  to  either  of  the 
daughters.  Considering  the  large  sum  accumulated,  and 
likely  to  be,  the  appropriation  made  of  it  by  the  will  of  the 
testator,  the  trifling  sum  directed  to  be  paid  to  each  daugh- 
ter, independent  of  the  surplus,  the  large  income  each  would 
probably  receive  from  it,  and  bearing  in  nodnd,  too,  that  the 
testator,  in  disposing  of  his  property,  intended  it  to  go  as 
directed,  and  not  otherwise ;  and  who  can  say  that  he  would 
iaave  made  a  will  in  any  respect  substantiaUy  like  that  in 
question,  had  he  known  the  trusts,  as  to  the  surplus  and  its 
accumulations,  were  to  be  declai-ed  void  ?  And  especially, 
if  informed  that  half  of  the  surplus  so  accumulated  would 
be  immediately  paid  to  his  sons,  and  none  whatever  to  his 
daughters  ?  And  who  is  authorized  to  speak  for  the  dead, 
and  say  he  would  have  made  so  inadequate  provi^on  for 
daughters  whom  he  loved,  and  provision  so  unreasonably 
large  for  sons  ?  Looking  at  the  failure  of  his  scheme  for  sur- 
plus and  accumulation  alone,  and  a  court  would,  it  is  submit- 
ted, be  authorized  to  declare  the  whole  will,  or,  at  least,  tho 
sixteenth  clause  thereof,  utterly  void. 

h.  It  must  be  assumed,  however,  as  we  think,  that  this 
court  will  adopt  the  conclusions  of  the  General  Term,  and 
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hold  that  the  absolute  power  of  alienation  of  the  residuary 
estate  sought  to  be  devised  by  the  sixteenth  clause  of  the  will 
was  unlawfully  suspended  for  more  than  two  lives  in  being, 
at  its  creation ;  and  this  being  so,  it  is  submitted  that  the 
whole  will  should  be  declared  inoperative.  Consider  why 
this  ought  to  be  so. 

The  provision,  for  the  widow,  of  $8,000  per  annum,  together 
with  six-eighteenths  parts  of  one-half  the  surplus,  and  the 
right  for  life  to  the  house  and  stable,  the  testator  intended 
she  should  accept  in  lieu  of  dower  in  his  real  estate.  Assum- 
ing the  surplus  to  be  as  stated,  her  whole  income  would  not 
be  less  than  $16,000  per  annum ;  and  this  she  has,  no  doubt, 
been  willing  to  receive,  instead  of  dower  and  her  proportion, 
as  widow,  of  the  personal  estate. 

This  formed  an  important  element  in  the  testator's  scheme. 
But  observe  how,  in  the  main,  it  is  to  be  frustrated,  by  hold- 
ing the  sixteentli  clause  inoperative  to  convey  the  estate 
intended.  He  devised  to  his  sons,  for  life,  the  unimproved 
real  estate  mentioned  in  the  sixth  clause  of  his  will.  He  saw 
that  their  title  to  it  would  be  such  that  it  might  be  difficult 
for  them  to  borrow  money  for  the  purpose  of  improving  it. 
Hence  he  empowered  his  executors  to  loan  them  upon  it,  for 
that  purpose,  not  to  exceed  $76,000,  of  the  funds  which  should 
be  in  their  hands  of  the  residuary  estate.  These  funds,  the 
sixteenth  clause  being  inoperative,  the  executors,  cannot  thus 
employ.  The  provision  for  the  widow  being  destroyed,  she 
is  entitled  to  dower  in  the  real  estate  so  attempted  to  be 
devised  to  them,  and  in  the  improvements  made  thereon.  She 
is  also  entitled  to  dower  in  all  the  real  estate  sought  to  be 
devised  by  the  sixteenth  clause.  The  devise  to  her,  for  life, 
of  the  house  and  stable  is  also  void ;  and,  instead  thereof,  she 
takes  only  a  right  of  dower  therein.  She  becomes  entitled 
also  to  her  distributive  share  of  the  testator's  personal  estate. 
The  parcels  of  real  estate  which  he  had  specially  directed  to 
become  part  of  the  several  shares  of  each  of  his  children  and 
their  issue,  descend  to  them  as  heirs-at-law.  And  in  view  of 
all  these  changes  and  obliterations  of  the  testator'o  plans  for 
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the  distribution  of  his  large  estate ;  in  view,  too,  of  the  fact 
that  the  character,  situation  and  prospects  of  his  children  are 
such  that  no  sound  reason  can  be  stated  why  they  should  not 
receive  equal  portions  of  it,  it  is  respectfully  but  earnestly 
submitted  that  the  will  should  be  declared  inoperative,  and 
the  entire  estate  sought  to  be  disposed  of  thereby  dec(reed  to 
descend  and  be  distributed  as  in  cases  of  intestacy.  {Clemens 
V.  Clemens  ;  Coster  v.  LoriUofrdy  4  Wendell,  265 ;  Hawley  v. 
JameSy  16  Wendell,  61;  Root  v.  Stuyvesant^  18  Wendell, 
257 ;  McSorley  v.  Wilson,  4  Sandf.  Ch.  R.,  515 ;  Dams  v. 
Clarky  8  Selden,  242 ;  Amory  v.  Lord,  5  Selden,  403 ;  Van 
Beuren  v.  Dash,  30  N.  T.  R.,  426.) 

c.  If  the  court  shall  decline  to  adopt  this  view,  it  is  sub- 
mitted with  entire  confidence,  that  the  whole  of  the  residuaiy 
estate  must  be  adjudged  to  pass  as  in  cases  of  intestacy,  as 
decreed  by  the  court  below,  not  only  uppn  the  ground  that 
the  clause  for  accumulation  is  confessedly  illegal,  but  also 
because  of  the  unlawful  suspension  of  alienation,  as  hereto- 
fore urged. 

John  K,  Porter  (  Wm,  Henry  Amovx  with  him),  for  Wul 
B.  E.  Lockwood,  administrator  of  Mary  C.  Lockwood. 

First.  Where  the  actual  and  primary  intent  as  collected 
from  the  whole  instrumentjis  in  harmony  with  the  policy  of  the 
law,  the  court  wiU  aid  it  by  construction ;  but  when  it  is  sub- 
versive of  that  policy,  the  same  principle  fevors  a  construc- 
tion which  will  defeat  it.  (Ch.  J.  Savage,  in  Paterson  v. 
Ellisy  11  Wend.,  294 ;  Tubneb,  Vice  Ch.,  in  Robinson  v. 
Governors  of  London  Hospital^  10  Hare,  28 ;  S.  C,  21  Eng. 
L.  &  Eq.,  376 ;  S.  P.,  2  Jarman,  766,  3d  ed.,  rule  24.) 

Second.  The  primary,  intent  was  to  suspend  fdienation  of 
the  bulk  of  estate  until  the  actual  division,  and  to  augment 
that  bulk  by  intermediate  accumulations. 

Third.  The  shares  in  the  trust  estate  given  ultimately  to 
the  sons  were  not  intended  to  and  do  not  vest  until  the  divi- 
sion by  the  tnistees. 
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Ist.  That  it  was  the  actual  intention  of  the  testator  that 
they  should  not,  is  perfectly  manifest.  (Tliis  proposition  is 
enforced  in  the  points  by  numerous  illustrations  and  argu- 
ments, drawn  from  the  provisions  of  the  will,  generally  similar 
to  those  in  the  points  for  the  daughters.  Grant  and  Smith, 
auj>ra.) 

2d.  By  the  terms  of  the  will  the  shares  intended  for  the 
children  or  their  issue  under  the  sixteenth  clause  are  not  to 
vest  imtil  the  time  of  such  division. 

3d.  The  rule  that  in  determining  what  was  the  intention 
of  the  testator,  when  he  has  left  it  in  doubt,  the  court  will 
incline  in  favor  of  such  intent  as  will  accelerate  the  vesting 
And  sustain  the  devise,  has  no  application  where  the  actual 
intention  was  manifestly  otherwise.  {Travis  y.  Morrison^  28 
Ala.,  498.) 

4th.  The  primary  rule  of  construction  is  to  favor  the  heirs- 
at-law  and  next  of  kin,  where  the  evident  intention  of  the 
testator  was  to  make  a  disposition  of  her  property,  which  the 
law  forbids.  (  Van  Kleek  v.  Dutch  Ch.,  6  Paige,  612,  cited 
and  apprcyved  33  New  York,  562 ;  S.  C,  20  Wend.,  469.) 

5th.  The  words  "  to  whom  I  give,  devise  and  bequeath  the 
same,"  inserted  in  the  clause  directing  the  trustees  on  the 
division  to  convey  two  of  the  shares  thus  ascertained,  do  not 
make  it  a  gift  in  presenti.  {Tra/via  v.  Morrison^  supra ; 
1  Jarm.  on  Wills,  3  Eng.  ed.,  797 ;  Knight  v.  Cameron,  14 
Ves.,  389 ;  approved  1  Hare,  12 ;  Hunter  v.  Judd,  4  Simons, 

458-9.) 

6th.  Applying  these  rules  of  construction  to  the  clear 
expressions  of  the  testator's  intent,  it  is  plain  that  the  gifts 
to  the  children  or  to  their  issue  were  not  to  vest  until  the 
division,  when  alone  it  could  be  ascertained  what  property 
should  enter  into  each  share  and  to  what  donees  the  shares 
should  respectively  be  conveyed.  {Elwin  v.  Ehjom,  8  Ves., 
547 ;  Curtis  v.  Lunhin,  5  Beavan.,  147 ;  Thorbum  v.  Thor- 
bum,  14  Scotch  Session  Ca.,  p.  455,  No.  147.) 

Fourth.  The  effect  of  these  provisions,  as  well  as  of  the 
further  limitations  and  conditions  to  the  gifts  on  the  daugh- 
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teles'  side,  was  to  suspend  the  absolute  power  of  alienation  of 
tlie  real  and  the  absolute  ownership  of  the  personal  for  an 
indefinite  period  not  measured  by  lives.  (1  K.  S.,  723  et.  seq.j 
§§  14, 15 ;  Id.,  773,  §  1,  728,  §  55.)  The  provisions  of  these 
statutes  apply  as  well  to  present  as  future  estates.  {Coster  v. 
ZoriUard^  14  Wend.,  265 ;  Hawley  v.  James,  16  Wend.,  61 ; 
5  Seld.,  426 ;  9  Barb.,  344.)  In  respect  of  the  legacies  to 
the  daughters  or  their  issue,  the  testator  authorizes  an  illegal 
suspension  of  absolute  ownership  until  issue  not  in  heing  at 
his  death  shall  attain  the  age  of  twenty-one.  And  in  respect 
to  their  legacies,  as  well  as  to  the  sons,  he  suspends  it  until 
the  division  to  be  made  after  appraisement,  election,  etc. 

Fifth.  The  dispositions  made  by  the  testator  are  equally  ille- 
gal, if  regarded  as  creating  a  mere  power  in  trust.  A  perpe- 
tuity can  no  more  be  created  by  the  execution  of  a  power 
than  by  the  creation  of  a  trust  estate,  and  the  period  of  sus- 
pension must  in  such  case  be  computed  from  the  creation  of 
the  power.  (1  Eev.  Stat.,  737,  §  128 ;  Costar  v.  LoriUard, 
supra;  Hcmley  v.  James,  supra;  HonSs  Ex^rs.  v.  Van 
Schaick,  20  Wend.,  567.)  And  the  ftirther  objection  to  the 
power  exists  in  this  case  that  the  two  sons,  who  are  grantees 
of  the  power,  are  beneficially  interested  in  its  execution.  (1 
E.  S.,  734,  §§  94,  95;  14  Wend.,  362.) 

Sixth.  The  express  and  implied  directions  for  accumula- 
tions are  illegal  and  void.  (1  K.  S.,  773,  §§  3  and  4 ;  Id., 
726,  §§  37,  38 ;  Haxtun  v.  Corse,  2  Barb.  Ohy.  R,  518 ; 
Harris  v.  Clark,  3  Seld.,  247.) 

Seventh.  The  invalidity  of  the  principal  provisions  affect- 
ing the  bulk  of  the  estate  subverts  the  whole  scheme  of  the 
testator,  on  the  basis  of  which  other  provisions  were  framed, 
and  they  are  so  connected  the  whole  should  be  declared  void. 
{Harris  v.  Clark,  s^ipra ;  Amory  v.  Lord,  9  N.  Y.,  403.) 
These  unanimous  decisions  are  claimed  by  the  other  side  to 
have  been  overruled  by  decisions  of  the  same  court.  {Sojoags 
V.  Bumham,  17  N.  Y.,  561 ;  Harrison  v.  Harrison,  36  N.  Y., 
543.)  They  are,  on  the  contrary,  entirely  consistent  with  the 
others  and  with  our  proposition. 
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Eighth.  The  conrt  below  erred  in  directing  that  before  the 
executors  should  pay  to  the  administrator  of  Mrs.  Lockwood's 
estate  the  share  of  the  testator's  personal  property,  to  which 
she  was  entitled,  he  shomld  give  such  security  as  the  court 
might  approve.  (1  Williams  on  Ex.,  <?,  726,  approved  32 
N.  Y.,  45 ;  Whale  v.  Boothy  7  Tenn.  K.,  726,  n. ;  Sutherland 
V.  Brushy  7  John.  Ch.,  17 ;  Harper  v.  BorOey  2  Peters,  239 ; 
Westlake  Private  International  Law,  291 ;  Lynea  v.  CoUyj 

5  N.  Y.  Surrogate  E.,  408;  Da/wea  v.  Boystoriy  9  Mass., 
358 ;  Jenison  v.  Ha^pgoody  10  Pick.,  100 ;  Dawes  v.  Heady 
3  Pick.,  128 ;  Parsons  v.  Lymauy  20  N.  Y.,  124 ;  Connecti- 
cut Statutes,  1866,  p.  304,  §  23,  p.  303 ;  Fish  v.  Coll.y  6 
Gray,  144 ;  Kuhn  v.  Webster^  12  Gray,  3 ;  William  v.  Coir 
tony  3  Jones'  N.  Car.  Eq.  K.,  120 ;  Raoiey  v.  Heathy  2  Potter 

6  Heath  Va.  E.,  206.) 

Ninth.  The  husband's  right  of  tenancy  by  the  curtesy  has 
not  been  abolished.  {Thurber  v.  Tovmsendy  20  N.  Y.,  517; 
Hurd  V.  Cassy  9  Barb.,  366 ;  Clark  v.  Clarky  24  Barb.,  581 ; 
Lansing  v.  Gvlicky  28  How.,  250;  Jaycox  v.  CoUinSy  26 
How.,  496 ;  EMdey  v.  Smithy  14  Wise,  860 ;  MuL  Ins.  Co.  v. 
Dealy  18  Maryland,  26;  Houston  v.  Browny  7  Jones'  N. 
Car.  E.,  161.) 

Cha/rles  H.  Woodruff y  for  the  guardian  of  Mrs.  Lockwood's 
children,  submitted  a  brief  claiming,  among  other  points  (com- 
mon to  the  other  defendants)  that  Mr.  Lockwood  had  no  ten- 
ancy by  the  curtesy,  that  having  been  abolished  by  the  statute) 

Wm.  a.  DarUngy  for  the  infants,  Charles  M.  and  De  F. 
Grant. 

Chxis.  H.  Tweedy  for  Yale  College. 

Eapallo,  J.    The  most  prominent  question  discussed  upon 

the  argument  of  these  causes,  and  that  which  should  first  be 

determined,  is,  whether  the  legal  estates  given  by  the  sixteenth 

clause  of  the  will  to  the  two  sons  of  the  testator,  and  the  trust 
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estates  created  for  the  benefit  of  his  three  daughtere  and  their 
issue,  take  effect  in  actual  enjoyment  immediately  on  the  death 
of  the  widow,  or  whether  a  trust  term  is  created,  to  continue 
from  the  death  of  the  widow  until  the  completion  of  the 
division  of  the  testator's  residuary  estate,  during  which  term 
the  title  to  the  property  is  vested  in  the  trustees. 

It  is  ^lear  that,  if  such  a  trust  term  is  created,  or  even  if 
the  ownership  of  the  propwty  is  suspended  during  that  inter- 
val, the  dispositions  of  the  will  created  an  fllegal  suspension 
of  the  power  of  alienation  of  the  real  estate,  and  of  the  abso- 
lute ownership  of  the  personal  property ;  for,  until  the  expi- 
ration of  that  indefinite  period,  not  measured  by  human  life, 
the  persons  in  whom  the  estates  or  interests  will  vest  cannot 
be  ascertained,  and  they  may  be  persons  not  in  being  at  the 
death  of  the  widow. 

It  is  claimed,  on  the  part  of  the  respondents,  that,  according 
to  the  terms  of  the  will,  a  trust  was  created,  to  commence  at 
the  time  of  the  death  of  the  widow,  to  appraise,  sell,  and  divide 
the  property,  and  that  the  intention  of  the  testator  and  the 
legal  effect  of  the  will  were  to  vest  the  entire  estate  in  the 
trustees,  and  render  it  inalienable  while  that  trust  was  being 
performed ;  and  it  has  been  urged  that  it  was  a  part  of  the 
testator's  scheme  that,  during  the  continuance  of  that  trust 
estate,  the  entire  income  of  the  property  should  be  accumulated 
for  the  benefit  of  those  of  his  descendants  who  might  be  in 
being  when  the  division  should  be  completed. 

Such  an  intent  would  be  manifestly  illegal,  and,  unless  clearly 
expressed,  will  not  be  implied  or  imputed  to  the  testator. 
{JDubois  V.  Bay,  35  K  Y.,  165, 167, 175 ;  KeiUy  v.  Fowler, 
Wihnot's  Opinions,  298;  Tucker  v.  Tucker,  1  Seld.,  408; 
Post  V.  JSover,  33  K  T.,  601.) 

Upon  a  careful  examination  of  the  whole  will,  we  are  unnble 
to  discover  any  expression  of  an  intention,  on  the  part  of  the 
testator,  to  create  such  a  trust  term,  or  to  direct  such  an  accu- 
mulation. 

No  trust  or  power  in  the  executors  to  receive  or  apply  the 
rents  and  profits  after  the  death  of  the  widow  is  to  be  found 
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in  the  will,  except  as  to  the  shares  directed  to  be  set  apart  for 
the  daughters  respectively. 

There  is  a  general  devise  of  the  residnary  estate  to  the 
execntora  in  trust  for  the  uses  and  purposes  set  forth  in  the 
will ;  but  such  a  general  devise  in  trust  vests  the  legal  estate 
in  the  trustees  only  for  such  legal  purposes  as  require  it  to  be 
vested  in  them,  and  in  otlier  respects  it  is  inoperative.  {De 
Kay  V.  Irving^  5  Denio,  653 ;  Dawning  v.  Marahdllj  23  N.  T., 
366,  380,  381 ;  EveriM  v.  EveHU,  29  id.,  78,  79,  82.) 

Until  we  come  to  the  trusts  created  for  the  benefit  of  the 
daughters,  the  only  trust  or  authority  to  receive  or  apply  the 
rents  or  income  is,  "  to  collect  and  receive  the  rents,  issues, 
income,  dividends  and  interest  of  said  residuary  real  and  per- 
sonal estate,  and  to  use  and  apply  the  same,  during  the  life- 
time of  my  wifej  as  follows," 

All  right  or  power  under  this  clause  to  receive  the  rents 
would  cease  at  the  death  of  the  widow.  Even  if  it  could  be 
doubted  whether  the  words,  "  during  the  lifetime  of  my  wife," 
expressly  apply  to  and  limit  the  duration  of  the  authority  to 
receive  the  rents,  etc.,  there  can  bo  no  doubt  that  they  do 
expressly  limit  the  time  during  which  they  are  directed  to  be 
appUed ;  and  when  a  trust  is  created  to  receive  and  apply 
rents,  the  trust  to  receive  them,  though  the  period  of  its 
duration  be  not  defined  in  the  instrument,  is,  by  operation  of 
law,  limited  to  the  period  during  which  they  are  directed  to  be 
applied. 

There  being  no  direction  for  the  application  of  the  rents 
and  profits  during  the  time  to  be  consumed  in  the  appraise- 
ment and  division,  no  trust  to  receive  them  during  that  time 
can  be  implied ;  and  none  having  been  expressly  given,  the 
consequence  is,  that,  during  that  period,  they  are  undisposed 
of,  unless  the  legal  estate  of  the  sons  and  the  trust  estates  for 
the  daughters  take  effect,  and  the  sons  and  the  trustees  for  the 
daughters  are  entitled  by  virtue  thereof  to  possession  of  the 
property  at  the  death  of  the  widow  of  the  testator. 

The  trust  during  the  alleged  interval  is,  therefore,  a  naked 
trust  to  cause  to  be  appraised,  to  sell,  and  to  divide  into  shares, 
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xmaccompanied  by  any  right  in  the  trustees  to  receive  the  rents 
and  profits. 

The  trust  to  sell  is  one  of  those  authorized  by  the  statute, 
but,  if  unaccompanied  by  the  right  to  receive  the  rents  and 
profits,  it  vests  no  estate  in  the  trustees,  thou^  it  is  valid  as  a 
power.    (1  E.  S.,  729,  §  56.) 

The  trusts  to  appraise,  divide  and  convey  the  shares  are  not 
authorized  by  the  statute,  but  are  proper  subjects  of  a  power, 
and  are  not  void  because  the  testator  has  attempted  to  put 
them  in  the  form  of  trusts,  but  can  be  executed  as  powers 
(1 E.  S.,  729,  §  58 ;  Downing  v.  Marshall,  23  K  T.,  380,  381.) 

The  will  which  was  construed  in  the  case  of  De  Kay  v.  Irving 
(5  Denio,  649),  closely  resembles  the  one  now  under  consider- 
ation. It  contains  the  same  features  of  a  direction  to  apply 
the  rents  and  profits  to  the  support  of  the  testator's  family 
while  his  estate  is  undivided,  a  power  of  sale,  a  direction  to 
cause  to  be  appraised  and  to  divide  into  shares,  which  can  only 
be  ascertained  by  means  of  the  appraisement,  and  which  are 
to  include  designated  pieces  of  property,  and  a  general  devise 
of  the  whole  estate  to  the  executors  in  trust  to  carry  into  effect 
the  purposes  of  the  will.  But  it  was  decided  by  the  Court  of 
Errors  that,  notwithstanding  this  gift  in  trust,  the  executors 
took  no  estate  except  for  the  purposes  which  required  that  the 
title  be  vested  in  them ;  that,  therefore,  they  held  in  trust 
during  the  life  of  the  widow,  for  the  purpose  of  the  applica- 
tion of  the  rents  and  profits  up  to  the  time  appointed  for  the 
partition,  if  she  should  so  long  live ;  but  that  the  direction  to 
make  partition  did  not  require  the  title  to  be  vested  in  the 
executors,  as  it  might  be  performed  by  the  exercise  of  a  naked 
power,  and  created  no  suspense  of  the  power  of  alienation ; 
and  the  decree  of  the  chancellor  sustaining  the  will  was  affirmed. 
(See  opinion  of  Beabdslby,  J.,  p.  654,  Downing  v.  MarshaU^ 
23  K  T.,  880.) 
A  Upon  the  same  principle,  in  the  present  case,  no  estate  will 
vest  in  the  trustees  during  the  time  to  be  employed  in  making 
the  partition,  but  the  supposed  trust  to  make  partition  can  be 
performed  in  the  exercise  of  a  power. 
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The  objection  that  the  time  to  be  consumed  in  making  the 
partition  may  be  indefinitely  protracted,  is  applicable  to  every 
case  where  such  a  power  is  given,  and  the  effect  of  such  delay 
upon  the  validity  of  the  disposition  depends  in  this,  as  in  all 
similar  cases,  upon  the  solution  of  the  next  question  which  is 
to  be  considered,  viz. :  whether,  during  that  time,  the  owner- 
ship is  suspended,  or  whether  the  estates  of  the  sons  and  of 
the  trustees  for  the  daughters  are  vested  interests  and  will 
become  indefeasible  on  the  death  of  the  widow ;  for  if  the 
estates  are  thus  vested  the  imdivided  shares  of  the  sons  will, 
at  the  widow's  death,  at  once  become  alienable,  and  while  the 
partition  is  being  made  the  lives  wiU  be  mnning,  dnring 
which  the  suspension  caused  by  the  trusts  for  the  daughters 
and  their  issue  can  lawfully  continue,  and  no  suspension  of 
the  power  of  alienation  will  be  caused  by  delay  in  the  partition. 

Should  there  be  any  unreasonable  delay  in  making  the  par- 
tition, there  can  be  no  doubt  that  a  court  of  equity  would 
have  power  to  enforce  the  performance  by  the  trustees  of 
their  duties,  and,  if  necessary,  to  appoint  others  to  perform 
them;  and  this  jurisdiction  is  ample,  even  to  provide  a 
remedy  in  case  the  surrogate  should  refuse  to  appoint  an 
appraiser.  (Lewin  on  Tnists  526,  694-697:  Sugden  on 
Powers,  8th  Ed.,  p.  50 ;  2  Story's  Eq.,  §  1061 ;  PeoTpU  v. 
Norton^  9  N.  T.  E.,  176 ;  Be  Peyster  v.  Olendining^  8  Paige, 
310.) 

Having  disposed  of  the  supposed  estate  of  the  trustees,  we 
return  to  the  question :  In  whom  must  the  testator  be  deemed 
to  have  intended  the  right  to  the  enjoyment  of  the  estate  to 
vest  on  the  death  of  the  widow? 

In  approaching  that  question,  and  before  referring  to  the 
language  of  the  gifts  to  the  sons  and  to  the  trustees  for  the 
daughters,  and  detennining  their  legal  effect,  it  is  proper  to 
advert  to  some  considerations  which  are  suggested  by  the 
absence  of  any  specific  disposition  of  the  rents  and  profits  of 
the  estate  firom  the  time  of  the  death  of  the  widow  to  tlie 
completion  of  the  partition.  This  omission,  so  far  from  indi- 
cating an  intention  to  postpone  the  taking  effect  of  the  gifts 
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of  the  shares  to  the  sons  and  for  the  daughters,  is  quite  con- 
sistent with  the  opposite  intention,  and  it  is  difficult,  if  not 
impossible,  to  reconcile  it  with  any  other. 

If  these  gifts  took  effect  in  actual  enjoyment  immediately 
upon  the  death  of  the  widow,  it  was  wholly  unnecessary  to 
make  any  mention  of  the  rents  and  p'ofits  from  that  time 
forth,  except  as  they  are  mentioned  in  the  trusts  for  the 
daughters;  for,  while  the  appraisement  and  division  were 
being  made,  the  sons  and  the  trustees  for  the  daughters  would 
be  vested  with  the  title  to  the  whole  property  as  tenants  in 
common,  and  would  receive  the  income  of  their  respective 
undivided  shares  while  the  shares  were  being  ascertained  and 
separated.  But  if  those  gifts  were  not  to  take  effect  until 
aft;er  the  completion  of  the  division,  and  it  was  contemplated 
by  the  testator  that  any  considerable  time  might  elapse,  or 
that  chauges  of  interest  might  occur  during  that  process,  some 
provision  in  regard  to  these  rents  and  profits  was  indispen- 
sable to  conform  the  disposition  of  these  rents  to  the  general 
scheme  of  the  will. 

To  hold  that  the  testator  intended  that  they  should  be 
accumulated  during  that  period,  would  not  only  be  to  attri- 
bute to  him,  by  implication,  an  unlawful  intent,  but  one  which 
is  at  variance  with  the  manifest  design  of  the  testator  to  pro- 
vide for  the  support  of  his  children.  Such  a  construction 
would  leave  them  wholly  unprovided  for  during  the  supposed 
interval.  No  such  intention  is  expressed  or  can  reasonably 
be  implied ;  while  to  hold  that  he  intended  to  leave  these 
rents  undisposed  of  and  to  be  divided  among  his  heirs^t-law, 
according  to  their  interests  as  such,  would  conflict  with  his 
clearly  disclosed  intention  to  give  a  preference  to  his  sons  in 
the  amounts  of  their  shares. 

The  arguments  which  have  been  urged  for  the  purpose  of 
showing  that  the  testator  expected  and  intended  that  tiie  pro- 
cess of  division  should  be  protracted  for  a  long  period,  if  they 
were  well  founded,  would  only  add  to  the  improbability  of 
his  having  intended  that  the  enjoyment  of  the  undivided 
shares  should  be  suspended  during  that  period. 
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By  reference  to  the  linftfinge  of  the  gifts  of  these  shares, 
it  will  be  seen  that  each  share  is  given  by  words  of  present 
gift.  In  respect  to  the  sons  the  words  are :  "And  upon  the 
further  trust  to  convey,  transfer  and  pay  over  to  my  son 
William  De  Forest  Manice  in  fee  simple,  to  whom  I  give, 
devise  and  heqtteath  the  swme,  or  in  case  of  his  death  to  his 
then  living  lawful  issue,  three  of  said  equal  twelfth  parts. 

And  upon  the  ftirther  trust,  to  convey,  transfer,  and  pay  over 
to  my  son  Edward  Augustus  Manice  in  fee  simple,  and  I  gvoe, 
devise  and  iequeath  the  same  to  him,  or  in  case  of  his  death 
prior  to  the  time  of  such  distribution,  to  his  then  living  law- 
ftd  issue,  three  of  said  equal  twelfth  parts."        »       *      * 

In  respect  to  each  of  the  daughters  the  words  are:    *    * 
"  And  upon  the  further  trust,  to  retain  and  hold  as  trustees 
ond^  this  my  will,  and  I  give,  devise,  and  bequeath  to  them 
accordingly,  two  other  of  said  equal  twelftli  parts,  in  trust," 
etc. 

These  clauses  immediately  follow  that  which  commences 
with  the  words :  "  And  upon  the  fiirther  trust,  'wpon  the  death 
of  my  wife,  to  cause  to  be  appraised,"  etc. 

Thus  it  will  be  seen  that  the  testator  in  each  case  makes  a 
present  gift  directly  to  each  of  his  sons  or  their  issue,  and  to 
trustees  for  each  daughter,  of  a  specified  share  of  his  residuary 
estate,  to  be  ascertained  and  meted  out  to  them  respectively  by 
the  executors,  pursuant  to  the  process  which  he  has  prescribed. 

The  estates  of  the  donees  are  ftiture  estates  limited  upon 
the  precedent  estate  of  the  trustees  for  the  life  of  the  widow. 
It.  is  claimed  by  the  respondents,  that  the  vesting  of  these 
estates  is  postponed  after  the  death  of  the  widow  until  the 
completion  of  the  division,  and  that  the  donees  and  benefici- 
aries of  the  trusts  are  not  the  sons  and  daughters  or  their  issue 
living  at  the  death  of  the  widow,  but  those  of  them  who  shall 
be  living  when  the  division  is  completed. 

It  has  already  been  shown  that  during  this  alleged  interval  to 
be  occupied  in  the  division,  no  estate  can  vest  in  the  trustees ; 
and  the  necessary  consequence  is  that  unless  the  estate  is 
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Tested  in  undivided  shares  to  the  donees,  among  whom  the 
property  is  directed  to  be  divided,  it  is  wholly  undisposed  of 
from  the  death  of  the  widow  until  the  completion  of  the  divi- 
sion, and  the  result  of  that  construction  is  that  these  gifts  are 
merely  executory  devises,  to  unascertained  persons,  to  take 
effect  at  an  indefinite  friture  period  not  measured  by  life. 

It  has  been  established  by  a  long  series  of  decisions,  that  no 
such  unreasonable  intent  will  be  imputed  to  a  testator,  unless 
so  clearly  and  imequi vocally  expressed  that  no  other  construc- 
tion can  be  placed  upon  his  language.  The  court  never  con- 
strues a  limitation  into  an  executory  devise  when  it  may  take 
effect  as  a  remainder,  nor  a  remainder  to  be  contingent  when 
it  can  be  taken  to  be  vested.  (6  Cruise  Dig.,  4M,  §  11 ;  3 
T.  R.,  488,  Ives  v.  Leggett  note.)  And  it  may  be  laid  down 
as  a  general  rule  that  where,  by  a  will,  shares  or  interests  in 
real  or  personal  estate,  to  be  ascertained  by  a  divison,  are  given, 
or  where  the  real  estate  is  directed  to  be  sold  and  the  pro- 
ceeds divided,  the  estate  or  interest  of  the  devisee  or  legatee 
in  the  property  to  be  divided  or  converted,  is  a  vested  interest 
before  the  conversion  or  division,  and  that  limitations  over 
to  take  effect  in  case  of  the  death  of  those  first  designated 
prior  to  the  division  or  sale,  must  be  held  to  refer  to  the  time 
appointed  for  the  division  or  sale,  and  not  to  the  period  of 
their  completion,  unless  the  language  of  the  wUl  clearly  and 
unequivocally  expresses  an  intention  that  the  vesting  shall  be 
postponed  until  such  completion. 

If  the  intention  is  unequivocally  expressed,  effect  must  be 
given  to  it  {Elwin  v.  Elwin^  8  Ves.,  547) ;  but  such  an  intenr 
tion  will  not  be  imputed  to  the  testator  if  it  can  be  avoided. 
(Roper  on  Legacies,  561,  8th  ed. ;  Pearson  v.  Laney  17  Yes., 
101;  CoUinY.  CoUvriy  1  Barb.  Ch.,  630;  Clasony.  Clason^ 
6  Paige,  541 ;  S.  C,  18  Wend.,  369 ;  Eaydm  v.  Eosey  L.  R., 
10  Eq.  Cas.,  224.) 

A  similar  rule  is  applied  to  gifts  of  shares  or  legacies  to  be 
paid  out  of  a  fund  or  surplus  to  be  collected  in  or  ascertained 
and  divided,  and  in  those  cases  the  interests  of  the  legatees 
are  held  to  vest  absolutely  before  the  fimd  is  collected,  or  the 
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surplus  ascertained,  or  division  actually  made ;  and  it  is  held 
that  a  limitation  over  to  take  effect  in  case  of  the  death  of 
the  legatee  before  he  has  received  his  share,  does  not  take 
effect,  if  the  l^atee  lives  to  become  entitled  to  it,  though  he 
die  before  it  has  been  paid.  (2  Jannan  on  Wills,  chap.,  20,  §  3, 
p.  539,  2d  Am.  ed. ;  GouikeU  v.  Harman^  6  Ves.,  159,  and  S. 
C.  on  Appeal,  11  Ves.,  490 ;  Wood  v.  Perm/re^  18  Ves.,  325, 
In  re  ArrowsmitJCa  Trusts,  2  De  Gex,  Fisher  and  Jones, 
474 ;  Hvichin  v.  Jfanninffton,  1  Ves.,  366.)  And  this  rule 
was  applied  in  its  full  force  to  the  case  of  a  mixed  fund  of 
realty  and  personalty.  {Martin  v.  Martin,  L.  E.,  2  Eq.  Cas., 
404.)  And  where  the  terms  of  a  bequest  import  a  gift,  and 
also  a  direction  to  pay  at  a  subsequent  time,  the  legacy  vests 
and  will  not  lapse  by  the  death  of  the  legatee  before  the 
time  for  payment  has  expired,  but  will  pass  to  his  personal 
representatives.  {Traver  v.  Schelly  20  N.  T.,  89 ;  Everitt  v. 
Everitt,  29  N.  T.,  39.) 

In  De  Kay  v.  Irving,  the  remainder  after  the  expiration 
of  a  trust  term  was  directed  to  be  divided  among  four  child- 
ren, and  a  grandchild  in  a  specified  manner.  The  whole 
estate  was  given  to  the  executors  in  trust  to  carry  into  effect 
the  directions  and  provisions  of  the  will.  They  were  to 
ascertain  and  settle  the  shares.  Those  shares,  as  in  the  present 
case,  were  to  be  dependent  upon  an  appraisement  to  be  made 
prior  to  the  division  into  parts,  and  specific  parcels  of  the 
real  estate  were  directed  to  be  allotted  to  particular  donees. 

Every  element  of  uncertainty  as  to  the  amounts  or  identity 
of  the  shares  which  exists  in  the  present  case  existed  in  that. 
Until  the  division  should  be  completed,  neither  of  the  parties 
could  know  whether  he  would  possess  in  severalty  any  par- 
ticular piece  of  property.  Yet  it  was  held  that  there  was  no 
suspension  of  the  power  of  alienation.  This  conclusion 
must  necessarily  have  been  based  upon  the  ground,  that  the 
children  and  gi'andchild  had  a  vested  estate  in  remainder  in 
the  lands  and  property  directed  to  be  divided.  On  no  other 
groxmd  can  the  judgment  in  that  case  be  made  to  stand. 
The  uncertainty  as  to  the  shares  is  no  obstacle  to  such  a  vest- 
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ing ;  a  vested  estate  can  exist  in  an  undivided  share  as  well 
as  in  a  specific  piece  of  land ;  and  it  is  not  necessary  that  the 
share  should  be  ascertained  by  separation,  provided  the  rule 
for  its  ascertainment  is  established.  The  doctrine  laid  down 
in  the  head  note  to  Curtis  v.  LuJdn  (5  Beavan,  147),  that  "  a 
gift  mufet  not  only  vest  within  the  time  limited  by  the  rule 
against  perpetuities,  but  the  interests  of  the  respective  par- 
ties in  the  property  must  be  capable  of  ascertainment  within 
that  period,"  is  not  in  conflict  with  this  principle.  It  is 
not  necessary  that  the  shares  should  be  actually  ascertained 
and  set  off  in  severalty ;  is  sufficient  that  the  interests  are 
vested  and  capable  of  ascertainment.  The  objection  in  Cur- 
tis V.  LuTdn^  was  not  that  partition  was  necessary  to  ascer- 
tain the  shares,  but  that  an  indefinite  sum  was  to  be  taken 
out  before  partition,  and  that  the  amount  thus  to  be  taken 
out  could  not  be  ascertained  within  the  time  allowed  by  law 
for  suspension  of  ownership. 
f  But  for  the  alternative  provisions  in  this  will,  providing  for 
\  the  contingencies  of  death  of  sons  or  daughters  before  the 
division,  there  can  be  no  doubt  that  an  indefeasible  estate  in 
remainder  was  created  by  the  will  in  favor  of  each  son,  which 
vested  in  him  immediately  upon  the  death  of  the  testator, 
and  which  would  pass  to  his  heirs  or  assigns  if  he  died,  or 
conveyed  before  the  death  of  the  widow,  and  that  a  future 
estate  for  a  new  trust  term  was  given  to  the  trustees  for  each 
daughter.  These  remainders  were  limited  upon  the  prede- 
dent  trust  estate  for  the  life  of  the  wife,  ^nd  upon  her  death, 
each  would  be  seized  and  possessed  of  an  undivided  interest 
in  the  realty  and  personalty,  subject  only  to  the  exercise  of 
the  power  of  division  and  sale  given  to  the  executors.  (1  E. 
S.,  729,  §§  56  and  58 ;  Irving  v.  De  Kay,  5  Denio,  646.) 

The  effect  of  those  alternative  provisions  remains  to  be  con- 
sidered in  this  connection. 

The  gift  to  the  son  "William  is  made  to  him  by  name,  and 
the  direction  is  to  convey  to  him,  or  in  case  of  his  death  io 
his  then  living  lawful  issue.  This  gift  immediately  follows 
the  clause  beginning  with  the  words :  "  And  upon  the  ftir- 
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tlier  trust  upon  the  death  of  my  said  wife  to  cause  to  be 
appraised,"  etc. 

If  it  clearly  appeared  in  the  will,  that  the  testator  con- 
templated changes  of  interest  by  the  death  of  his  son  inter- 
mediate the  death  of  the  widow  and  the  partition  and 
conveyance  of  the  share  by  the  trustees,  there  would  be 
strong  ground  for  the  argument  that  the  term  "  then  living  " 
was  intended  to  apply  to  the  time  of  the  conveyance  of  the 
share  by  the  trustees,  and  to  defeat  the  estate  given  to  the 
son  in  case  he  should  die  before  the  actual  ascertainment  of 
the  shares,  though  he  might  be  living  at  the  death  of  the 
widow.  But  in  the  absence  of  any  expressions  in  the  will, 
showing  that  such  a  change  of  interest  was  contemplated,  and 
in  view  of  the  confusion  and  illegality  which  would  result 
from  so  construing  the  will  as  to  regard  the  testator  as  having 
intended  to  defeat  the  estate  given  to  his  son  in  that  contin- 
gency, and  paying  due  regard  to  the  authorities  heretofore 
cited,  which  forbid  such  a  construction  where  any  other  is 
possible,  we  are  led  to  the  conclusion  that  although,  literally 
construed,  the  language  of  the  testator  is  consistent  with  tlie 
theory  of  the  respondents,  yet  it  is  also  consistent  with  the 
view  that  the  testator  contemplated  the  appraisement,  divi- 
sion, and  conveyance  of  shares  as  a  single  act  to  be  done 
immediately  upon  the  death  of  the  widow ;  that  he  did  not 
undertake  to  measure  or  provide  for  the  time  which  might 
be  occupied  in  effecting  the  partition,  but  in  all  his  disposi- 
tions assumed  that  the  parties  living  at  the  death  of  the 
widow,  and  those  who  were  to  receive  the  shares  in  severalty 
would  be  the  same,  and  that  he  intended  that  their  estates  and 
interests  should  become  absolute  on  the  widow's  death. 

The  numerous  special  provisions  as  to  the  income  which 
would  have  been  necessary,  as  has  already  been  shown,  to 
secure  a  consistent  operation  of  the  testator's  general  scheme, 
in  case  he  had  contemplated  any  such  change  of  interest 
pending  the  partition,  and  the  absence  of  any  such  provisions, 
are  strong  evidence  that  no  such  change  was  in  his  mind. 
And  we  think  that  the  intention  of  the  testator  can  only  bo 
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effectaated  by  construing  the  various  provisions,  in  case  of  the 
death  of  his  sons  and  daughters,  as  applicable  to  their  death 
before  the  time  appointed  for  the  division,  and  the  estates  as 
indefeasible,  if  they  live  until  that  time. 

This  construction  can  be  sustained  and  eflTect  thereby  given 
to  the  intentions  of  the  testator  by  the  application  of  the 
rule  that  equity  looks  upon  that  as  done  which  ought  to  have 
been  done,  and  will  treat  the  subject-matter  as  to  collateral 
circumstances  and  incidents  in  the  same  manner  as  if  the 
contemplated  act  had  been  performed  exactly  as  it  ought  to 
have  been  done.  By  the  application  of  this  principle  to 
agreements,  acts  agreed  to  be  done  are  considered  as  done  at 
the  time  agreed  upon ;  and  by  its  application  to  wills,  acts 
lawfully  directed  to  be  done  are  regarded  as  done  at  the  time 
directed.  On  this  principle  rests  the  doctrine  of  equitable 
conversion.  (1  Story's  Eq.  Jur.,  §  64,  g. ;  2  id.,  §§  790, 1212, 
1214 ;  LariUard  v.  Coster^  5  Paige,  218 ;  Bunce  v.  Vander 
Otift,  8  Paige,  37,  40;  Craig  v.  Leslie,  3  Wheat.,  577;  1 
Fonblanque's  Eq.,  419,  420,  bk.  1,  chap.  6,  §  9,  4th  Am.  ed. ; 
Fletcher  v.  Aahhumer,  1  White  &  Tudor's  Leading  Cases  in 
Eq.,  3d  Am.  ed,  notes,  p.  808 ;  Kane  v.  Gottj  24  Wend.,  660; 
Sugden  on  Vendors,  diap.  4,  §  1 ;  chap.  16,  §  1 ;  Lewin  on 
Trusts,  793.) 

Under  the  operation  of  this  rule,  the  rights  of  those  who 
might  succeed  the  testator's  children  in  case  of  their  death 
pending  the  partition,  would  be  the  same  as  if  the  partition 
had  been  completed  immediately  upon  the  widow's  death, 
and  they  would  take  by  descent  from  those  living  at  the 
widow's  death,  and  not  as  purchasers. 

In  the  case  of  Edward  Augustus,  the  language  is  some- 
what different.  It  is,  "  and  I  give,  devise  and  bequeath  the 
same  to  him,  or,  in  case  of  his  death  prior  to  the  time  of  such 
distribution,  to  his  then  living  lawful  issue." 

This  language  is  quite  reconcileable  with  the  idea  that  the 
time  of  distribution  referred  to  by  the  testator  was  the  time 
he  had  appointed  for  the  distribution,  and  that  all  rights  were 
to  become  fixed  at  that  time. 
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The  next  provision  is,  "  and  in  case 'of  the  decease  of  either 
of  my  said  sons  prior  to  such  division,  having  no  lawful  issue 
living  at  the  time  of  such  division,  then  my  surviving  son, 
or,  in  case  of  his  death,  his  lawful  issue  then  living,  shall 
take,"  etc 

Similar  language  has  already  been  judicially  construed  by 
the  Court  of  Errors  of  this  State  in  the  case  of  Clason  v. 
Clason  (18  Wend.,  369).  Beonson,  J.,  in  delivering  the 
opinion  in  that  case,  says :  "  I  think  Isaac  Starr  Clason  took 
an  absolute  fee  at  the  end  of  the  term  of  twenty  years  from 
the  death  of  the  testator ;  that  by  the  words  '  before  a  division 
shall  be  made,'  and  ^  before  such  division  shall  be  made,'  in 
the  clauses  which  dispose  of  the  estate  in  the  event  of  the 
death  of  one  or  more  of  the  sons,  the  testator  did  not  intend 
an  actual  partition  of  the  property,  but  referred  to  the  time 
which  he  had  already  appointed  for  making  the  division." 

And  to  the  same  effect  is  the  late  case  of  Haydon  v.  Rose 

(L.  E.,  10  Eq.  Cas.,  224).    In  the  devises  in  trust  for  the 

daughters,  the  expression  is,  "time  of  said  distribution,"  and 

in  conformity  with  the  decisions  cited,  must  be  construed  as 

referring  to  the  death  of  the  widow.    A  criticism  is  made 

npon  the  language  of  the  clause  directing  an  appraisement  to 

precede  the  division  of  the  property  into  shares ;  and  it  is 

said  that  the  time  appointed  for  the  division  was  after  the 

appraisement,  and  not  upon  the  death  of  the  widow.    We 

think  that  this  would  not  be  a  reasonable  construction  of  the 

language,  but  that  the  appraisement  was  only  one  of  the  steps 

in  the  division,  and  that  the  testator  intended  to  include  all 

these  proceedings  in  the  general' term,  division  or  distribution 

of  his  estate,  as  nsed  in  the  subsequent  clauses  of  the  will 

Our  conclusion  is,  that,  there  being  no  trust  estate  inter 

posed  between  the  death  of  the  widow  and  the  estates  given 

to  the  sons  and  the  trustees  for  the  daughters,  liiose  persons 

would,  in  case  of  the  death  of  the  widow,  have  an  immediate 

right  to  the  possession  in  severalty  of  the  lands  specifically 

directed  to  be  included  in  their  shares,  and  to  the  possession 

and  enjoyment  as  tenants  in  common  of  the  residue  of  the 
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real  estate  and  of  the  personal  property,  subject  to  the  powers 
of  sale  and  division  contained  in  the  will ;  that  each  of  the 
trust  estates  created  for  the  benefit  of  the  daughters  is  a 
future  estate  in  trust,  limited  upon  the  trust  for  the  life  of  the 
wife ;  and  that  the  direction  to  retain,  together  with  the  gift 
of  the  share  to  the  trustees,  creates  a  new  estate  in  them, 
commencing  from  the  death  of  the  widow,  in  the  same  man- 
ner as  if  new  trustees  had  been  appointed  to  take  for  the 
benefit  of  the  daughters ;  that,  upon  the  death  of  the  widow, 
the  remainders  to  the  sons  or  to  their  issue  then  living  will 
become  indefeasible,  and  the  estates  of  the  trustees  for  the 
daughters  and  their  issue,  or  such  of  them  as  may  be  living, 
will  also  become  indefeasible  until  the  expiration  of  the  trusts ; 
and  that,  if  the  terms  of  any  of  said  trusts  shall  have  expired 
before  the  death  of  the  widow,  those  shares  will  thereupon 
go  to  the  issue  of  the  daughters,  or  to  the  testator's-  heirs-at- 
law,  as  directed  by  the  will. 

The  next  question  to  be  considered  is  the  validity  of  the 
trusts  to  accumulate  the  income  of  the  sub-shares  during  the 
minority  of  the  issue  of  the  daughters,  and  of  the  limitations 
over  of  those  shares  in  case  of  the  death  of  such  issue  in 
in&ncy.  In  these  respects  it  is  claimed  that  there  is  an  illegal 
suspension  of  the  power  of  alienation. 

This  question  will  be  examined  first  in  respect  to  tlie  real 
estate.  We  are  of  opinion  that  under  the  provisions  of  the 
Eevised  Statutes  (1  E.  S.,  723,  §§  15, 16,  726,  §  37)  a  remain- 
der in  fee  in  real  estate,  to  take  effect  upon  the  termination 
of  two  lives  in  being  at  the  time  of  the  creation  of  the  estate, 
may  be  limited  to  a  person  not  in  being  at  that  time ;  that  a 
direction  to  accumulate  the  rents  during  the  minority  of  sncli 
remainder-man,  and  for  his  benefit  if  he  should  be  in  esse  and 
an  infant  when  the  precedent  estate  ceases,  is  also  authorized. 
And  that  in  such  a  case  a  further  contingent  remainder,  in 
favor  of  a  person  not  in  being  at  the  creation  of  the  estate, 
may  be  limited  to  take  effect  in  the  event  that  the  person  to 
whom  the  remainder  is  first  limited  shall  die  under  the  age 
of  twenty-one  years. 
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These  dispositions  are  not  subject  to  the  objection  that  they 
suspend  the  power  of  alienation  beyond  the  prescribed  period. 
The  suspension  must  terminate  at  the  expiration  of  two  lives 
in  being,  and  the  further  term  of  suspension  caused  by  the 
contingent  limitation  which  is  to  take  effect  upon  the  death, 
during  the  minority,  of  the  child  to  whom  the  remainder  in 
fee  is  first  limited.  This  is  within  the  limits  intended  and 
permitted  by  the  exception  contained  in  section  16.  The 
revisers,  by  means  of  that  section,  intended  to  adopt  the  Eng- 
lish limit  of  suspension,  viz.,  lives  in  being  and  twenty-one 
years  afterward,  with  a  modification  reducing  the  lives  to 
two  and  providing  that  the  twenty-one  years,  instead  of  being 
an  absolute  term,  must  depend  upon  the  continuance  of  the 
minority  of  the  person  to  whom  the  defeasible  remainder  in 
fee  is  limited.  (See  Revisers'  Notes,  3  R.  S.,  571,  572,  2d 
ed;  5  Statutes  at  Large,  306,  307.) 

i  The  suspension  being  created  by  the  contingent  limitation 
oi  the  fee,  the  accumulation  during  the  minority  of  the  first 
person  designated  as  taker  does  not  add  to  the  term  of  sus- 
pension, and  it  is  sanctioned  by  the  provisions  of  section  37. 
It  commences  within  the  time  permitted  for  the  vesting  of 
future  estates.  A  future  estate  must  vest  on  the  expiration 
of  two  lives  in  being  at  the  time  of  the  creation  of  the  estate. 
The  accumulation  commences  at  a  time  which  might  lawfully 
be  appointed  for  the  vesting  of  a  future  estate,  and  therefore 
within  the  time  permitted  for  the  vesting  of  such  estates,  and 
it  terminates  with  the  minority  of  the  beneficiaries.  The 
sections  harmonize  with  each  other,  and  section  37  permits  an 
accumulation  of  rents  during  precisely  the  same  term  which, 
by  section  16,  is  permitted  to  be  added  to  the  period  of  sus- 
pension of  alienation.  These  sections,  read  in  connection, 
precisely  cover  the  case  of  a  disposition  of  the  ultimate  fee, 
after  the  expiration  of  two  lives,  in  favor  of  a  minor,  an  accu- 
mulation during  his  minority,  and  a  contingent  remainder 
over,  if  he  should  die  during  minority. 

This  accimiulation  also  falls  clearly  within  the  limitations 
of  the  third  class  of  accumulations  allowed  by  the  statute  of 
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40  Geo.  Ill,  chap.  98,  which  it  was  the  avowed  purpose 
of  our  revisers  to  adopt,  viz. :  "  During  the  minority  of  any 
person  or  persons  who,  under  the  deed  or  will  would,  if  then 
of  full  age,  be  entitled  to  such  rents  and  profits."  (See  Kevi- 
sers'  Notes,  3  R.  S.,  2d  ed.,  p.  578.) 

The  objection  that  the  persons  to  whom  the  remainder  in 
fee  is  first  limited,  and  those  to  whom  the  contingent  remain- 
der over  in  fee  is  limited,  are  not  persons  in  being  at  the  time 
of  the  creation  of  th^  estate  (viz.,  the  time  of  the  death  of  the 
testator),  is  not  supported  by  any  provision  of  the  statute. 
There  is  no  prohibition  against  the  limitation  of  such  estates  * 
to  persons  not  in  being.  The  requirement  that  the  two  lives, 
during  which  the  suspension  is  allowed  in  all  cases,  should  be 
those  of  persons  in  being  at  the  time  of  the  creation  of  the 
estate,  is  plainly  expressed  in  the  general  provision.  But  the 
further  suspension  allowed  by  the  exception  is  not  stated  to 
be  upon  any  such  condition.  Such  a  restriction  would  be 
inconsistent  with  the  pm'pose  of  the  exception,  and  so  limit 
its  operation  as  to  render  it  of  but  little  avaiL 

Neither  do  the  provisions  authorizing  accumulations  require 
that  the  minor  for  whose  benefit  the  accumulation  is  to  be 
made  should  be  in  being  at  the  death  of  the  testator,  unless 
the  accumulation  is  to  commence  at  his  (the  testator's)  death. 
If  it  is  to  commence  at  a  subsequent  period,  the  beneficiary 
must  be  in  being  at  the  time  of  the  commencement  of  the 
accumulation,  otherwise  it  cannot  be  said  to  commence  during 
the  minority  of  the  person  for  whose  benefit  it  is  directed. 
An  accumulation  for  the  benefit  of  an  unborn  child,  to  com- 
mence after  the  birth  of  the  child,  and  to  terminate  witli  his 
minority,  is  lawful,  provided  that  it  is  also  to  commence 
within  the  time  permitted  for  the  vesting  of  future  estates, 
that  is  to  say,  on  the  expiration  of  two  lives  in  being ;  but  an 
accumulation  for  the  benefit  of  an  unborn  child,  to  commence 
before  his  birth,  is  not  permitted  under  any  circumstances,  and 
this  was  the  objection  to  the  validity  of  the  accumulations  in 
the  casear  of  Haxtun  v.  Corse  (2  Barb.  Ch.,  518),  and  Kil- 
patrich  v.  Johi8on  (15  N.  Y.,  322). 
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It  is  also  requisite  that  the  accumulation  be  for  the  benefit 
of  die  minor  during  whose  minority  it  is  to  commence  and 
continue.  A  mere  contingent  limitation  of  the  estate  in 
fevor  of  the  minor  on  his  coming  of  age,  would  not  be  suffi- 
cient to  sustain  a  tnist  or  direction  for  accumulation  during 
his  minority ;  and  this  renders  it  necessary  to  examine 
whether,  under  the  provisions  of  the  will,  the  infant  children 
of  the  testator's  daughter,  would,  on  the  death  of  the  daugh- 
ters, have  such  an  estate  in  the  lands  that  the  accumulations 
can  be  held  to  be  for  their  benefit  within  the  intent  and 
meaning  of  the  statute. 

This  question  is  suggested  by  the  form  of  the  devise,  and 
will  now  be  considered  not  only  with  regard  to  the  accumula- 
tions, but  also  with  regard  to  the  contingent  limitation  over 
of  the  fee  in  the  event  of  the  death  of  the  daughters'  children 
during  minority. 

The  testator,  instead  of  devising  the  estate  directly  to  the 
children  of  the  daughters,  on  the  death  of  the  daughters,  and 
directing  the  income  to  be  accumulated  during  the  minority 
of  the  children,  with  remainder  over  in  case  of  the  death  of 
such  children  in  infancy,  has  in  form  continued  the  trust  after 
the  death  of  each  daughter  during  the  minority  of  her  chil- 
dren respectively,  for  the  purpose  of  accumulation,  and 
directed  that  each  child  be  paid  his  or  her  share  of  the  prin- 
cipal on  coming  of  age,  with  contingent  remainder  over  in  fee 
in  case  such  child  die  under  age. 

In  case  of  a  daughter  dying  without  issue  her  surviving,  or 
in  case  at  her  death  all  her  children  are  of  fuU  age,  no  ques- 
tion will  arise,  for  in  each  of  these  cases  the  fee  vests  abso- 
lutely on  the  death  of  the  widow  and  daughter. 

But  in  case  a  daughter  should  die  after  the  death  of  the 
widow  and  leave  infant  children,  then  it  is  necessary  to  ascer- 
tain the  nature  of  the  estate  these  diildren  will  take  on  the 
death  of  their  mother. 

The  first  question  is  whether  the  remainders  to  the  issue 
of  the  daughters  on  the  death  of  the  daughters  are  remainders     \ 
in  fee  within  the  meaning  of  section  16,  so  that  a  contingent 
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remainder  in  fee  could  lawfully  be  limited  upon  the  estate  of 
each  grandchild,  to  take  eflTect  on  his  or  her  dying  under  age. 

The  direction  to  the  trustees  to  pay  over  the  principal  of 
the  share  of  each  grandchild  on  his  or  her  attaining  the  age 
of  twenty-one  years  is  a  sufficient  devise  of  the  property  and 
will  vest  it  in  the  devisee.  {GUman  v.  Meddingtoriy  24  N.  T., 
11, 16.) 

But  it  is  said  that  as  to  each  sub-share  of  a  grandchild,  the 
legal  estate  is  vested  by  the  trust  for  accumulation  in  the 
trustees  until  the  majority  of  the  grandchild,  and  therefore 
the  remainder  to  the  grandchild  is  merely  a  contingent 
remainder,  dependent  upon  the  contingency  of  the  child  being 
Uving  at  the  termination  of  the  trust. 

That  question  does  not  necessarily  affect  the  validity  of  the 
contingent  remainder  over  in  case  of  the  death  of  the  grand- 
child in  minority.  Assuming  the  remamders  to  the  grand- 
children to  be  contingent,  yet  they  are  remainders  in  fee  which 
must  become  absolute  as  to  each  grandchild  on  his  arriving 
at  age,  or  the  estate  must  vest  absolutely  in  some  one  else  if 
he  die  in  minority,  and  the  period  of  suspension  is  not 
affected  by  the  question  whether  the  remainders  to  the  grand- 
children are  vested  or  contingent.  Section  16  does  not  in 
terms  require  that  the  first  remainder  should  be  vested ;  it 
requires  only  that  both  remainders  be  in  fee,  so  that  within 
the  period  of  a  minority  after  two  lives  the  estate  shall  vest 
absolutely  in  fee. 

This  appears  to  be  the  object  of  the  section ;  and  it  not  being 
necessaiy,  in  order  to  effect  that  object,  to  add  anything  by 
construction  to  its  terms,  we  must  hold  that,  under  section  16, 
a  contingent  remainder  in  fee  may  be  limited  on  a  prior  remain- 
der in  fee,  vested  or  contingent,  provided  one  or  the  other  of 
the  remainders  in  fee  must  vest  in  possession  at  or  before  the 
expiration  of  the  minority  of  the  person  first  designated.  And 
this  view  is  sustained  by  referring,  in  connection  with  section 
16,  to  section  25  of  the  same  article,  which  authorizes  the  limi- 
tation of  a  contingent  remainder  in  fee  upon  a  prior  contin- 
gent remainder  in  fee.    (See  revisers'  notes  to  §  25.)     This 
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section  provides  that  "  two  or  more  future  estates  may  be  cre- 
ated, to  take  effect  in  the  alternative,  so  that,  if  the  first  in 
order  shall  fail  to  vest,  the  next  in  succession  shall  be  substi- 
tuted for  it,  and  take  effect  accordingly."  (See,  also,  Egerton 
V.  BrowrdoWy  1  House  of  Lords,  p.  1.) 

Though  both  remainders  be  contingent,  one  of  them  must 
vest  within  the  prescribed  period,  and  the  estate  is  not  rendered 
inalienable  any  longer,  in  case  the  first  is  contingent,  than  if 
it  had  been  vested  and  defeasible. 

The  legislature  having  permitted  the  estate  to  be  made  inal- 
ienable during  the  minority  of  the  first  remainder-man,  by 
means  of  a  contingent  remainder  over,  it  is  wholly  immaterial,  \ 
with  reference  to  the  question  of  suspension  of  alienation, 
whether,  during  such  permitted  period  of  inalienability,  an 
estate  be  vested  or  not  in  the  person  first  designated.  But, 
though  that  question  may  be  immaterial,  with  reference  to  the 
validity  of  the  remainders  to  the  grandchildren,  and  the  con- 
tingent remainders  over  in  case  of  their  death  in  infancy,  it 
materially  affects  the  question  of  the  validity  of  the  trusts  or 
directions  for  accumulation  during  the  minority  of  those  grand- 
children. 

It  has  been  shown  that  the  conditions  of  the  statute,  as  to 
the  time  for  the  commencement  and  termination  of  the  accu- 
mulation, are  not  violated. 

The  questions  now  to  be  considered  BXQ^firstj  whetlier,  at 
the  time  the  accumulation  is  directed  to  conamence,  the  grand- 
children will  have  such  an  estate  or  interest  in  the  land  that 
the  accumulation  may  be  said  to  be  for  their  benefit ;  and, 
secondly y  whether  any  valid  objection  arises  from  the  accumu- 
lation being  made  under  a  trust,  instead  of  a  mere  direction 
or  power. 

If  the  estate  or  interest  of  the  infants,  present  or  future,  in 
the  land  or  the  income,  is  sufficient  to  sustain  the  accumula- 
tion, there  seems  to  be  no  valid  objection  to  the  trust  during 
their  minority.    The  trust  is  one  of  those  expressly  authorized. 

The  legislature  having  permitted  the  estate  to  be  made 
inalienable  during  the  minority  of  the  first  remainder-man 
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(who,  83  to  each  subnshare,  will  be  the  testator's  grandchild), 
by  means  of  the  contingent  remainder  in  fee,  it  is  wholly 
immaterial,  with  reference  to  the  question  of  suspension  of 
alienation,  whether,  during  that  period  of  permitted  inalien- 
ability, the  legal  title  is  vested  in  the  infant  or  in  trustees  for 
his  benefit ;  and  if  the  infant  has  such  an  interest  that  the 
accumulation  can  be  said  to  be  for  his  benefit,  the  statute 
permits  the  accumulation  during  his  minority ;  and  it  is  diffi- 
cult to  see  any  objection  to  such  permitted  accumulation  being 
effected  by  means  of  a  trust. 

The  interest  of  the  infant  is,  therefore,  the  only  material 
point  of  inquiry.  If  his  estate  depended  upon  a  mere  contin- 
gency, an  accumulation  during  his  minority  could  not  be  said 
to  be  for  his  benefit,  as  he  might  never  enjoy  it,  and  would 
not  be  vested  even  with  the  right  to  the  future  enjoyment  of 
it,  until  the  contingency  had  arisen. 

But  a  devise  of  lands  to  an  infimt,  wlien  he  shall  become 
of  age,  with  remainder  over,  if  he  die  under  age,  creates  a 
vested,  and  not  a  contingent,  estate  in  the  infant.  It  is  defea- 
sible by  condition  subsequent.  His  coming  of  age  is  not  a 
condition  precedent  to  the  vesting  of  his  estate.  Where  noth- 
ing is  interposed  between  the  infant  and  his  enjoyment  of  the 
possession  of  the  estate,  except  his  own  minority,  he  has  a 
vested  estate,  subject  to  be  defeated  by  the  condition  subse- 
quent  of  his  dying  under  age. 

This  rule  is  wellnsettled  in  regard  to  real  estate,  though  it  is 
different,  in  some  respects,  as  to  personal  property.  {Doe  v. 
J£oorej  14  East,  604 ;  Roper  on  Legacies,  571 ;  Hoome  v.  PkU- 
Ivpsj  24  N.  Y.,  468 ;  Faterson  v.  FUiSj  11  Wend.,  259 ;  BoeriU 
V.  JEveritt,  29  N.  Y.,  76,  82, 97;  PMpps  v.  Aekers,  9  CI.  and 
Finnelly,  583 ;  Kane  v.  Gottj  24  Wend.,  641 ;  Phipps  v.  WU- 
liams,  5  Simons,  44 ;  2  Redfield  on  Wills,  692-641 ;  Gilman  v. 
Eeddington,  24  N.  Y.,  16.) 

The  infant  children  of  any  daughter,  who  may  survive  their 
mother,  will,  therefore,  have  a  vested  estate  in  the  lands,  to 
take  effect  in  actual  enjoyment  upon  their  attaining  their 
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majority,  and  defeasible  in  case  of  their  death  before  attaining 
twenty-one. 

This  is  a  sufficient  tide  to  sustain  the  accumulation,  during 
iheir  minority,  for  their  benefit.  It  fulfills  precisely  the  con- 
ditions of  tlie  third  enumeration  of  the  statute  of  40  Geo. 
in,  chap.  98,  which  the  revisers  intended  to  sanction  and  adopt, 
viz. :  "  During  the  minority  of  any  person  or  persons  who, 
under  the  deed  or  will  directing  the  accumulation,  would,  if 
then  of  full  age,  be  entitled  to  such  rents  and  profits." 

And  the  purpose  of  this  accumulation  is  precisely  that  for 
which  the  revisers  intended  to  provide,  as  appears  by  their 
statement,  in  their  notes,  that  the  purpose  for  which  an  accu- 
mulation ought  to  be  sanctioned  is  for  the  benefit  of  infants 
entitled  to  the  next  eventual  estate.    (3  B.  S.,  578,  2d  ed.) 

These  minors  come  within  both  of  the  definitions  above 
referred  to.  At  the  time  the  accumulation  is  directed  to  com- 
mence they  would,  if  of  age,  be  entitled  to  the  rents  and 
profits,  and  they  will  also,  at  that  time,  be  entitled  to  the  next 
eventual  estate.  It  is  not  necessary  that  a  present  estate  in 
possession  be  vested  in  them  during  their  minority,  to  author- 
ize an  accumulation  for  their  benefit  during  such  minority. 

These  views  lead,  to  the  conclusion  that,^to  the  real  estate,^ 
the  trusts  to  accumulate  the  rents  and  profits  of  the  sub-shares 
during  the  minority  of  the  children  of  the  daughters,  and 
the  limitations  over  in  case  of  the  death  of  such  children 
under  age,  are  valid. 

As  to  the  personal  estate,  we  have  come  to  a  difierent  con- 
clusion : 

The  limitation  over  in  case  of  the  death  of  a  daughter's 
child  during  minority  suspends  the  absolute  ownership  of 
each  daughter's  share  of  tlie  personal  property  beyond  the 
lives  of  the  widow  and  daughter,  and  during  the  minority  of 
the  daughter's  children,  if  she  leaves  in&nt  children  her  sur- 
viving ;  and  we  think  that  the  exception  in  section  16,  which 
permits  that  suspension  in  case  of  real  estate,  is  not  applicable 
to  personal  property. 
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Section  15  of  title  2,  chap.  1,  part  2,  E.  S.,  relating  to  real 
estate,  declares  that  the  absolute  power  of  alienation  shall  not 
be  suspended  longer  than  two  lives  in  being,  except  in  the 
single  ease  mentioned  in  section  16. 

Section  1  of  title  4  of  chap.  4,  relating  to  personal  estate, 
declares  that  the  absolute  ownership  of  personal  property 
shall  not  be  suspended  longer  than  two  lives  in  being,  and 
omits  the  exception  which  is  contained  in  sections  15  and  16 ; 
and  section  2  provides  that,  in  all  other  respects,  limitations 
of  future  or  contingent  interests  in  personal  property  shall  be 
subject  to  the  rules  prescribed  in  relation  to  foture  estates  in 
lands. 

Section  1  covers  the  whole  subject  of  suspension  of  owner- 
jship,  and  limits  it  to  two  lives  absolutely.  This  clearly  indi- 
cates an  intention  on  the  part  of  the  legislature,  that  the 
further  term  of  suspension  allowed  by  section  16  should  not  be 
allowed  as  to  personal  property,  but  should  be  confined  to  real 
estate ;  and  that  in  all  respects  other  than  the  suspension  of 
ownership,  limitations  of  future  interests  in  personalty  should 
bo  governed  by  the  same  rules  as  estates  in  lands.  The  only 
difference  made  by  the  Revised  Statutes  between  limitations 
of  future  estates  in  lands  and  future  interests  in  personal  pro- 
perty, consists  in  this  provision  as  to  the  time  of  suspension. 
As  to  real  estate,  it  is  two  lives  in  being  and  a  minority ;  as 
to  personalty,  the  limit  is  absolute  to  two  lives  in  being. 

The  limitations  over  in  case  of  the  death  of  a  daughter's 
child  during  minority  must,  therefore,  be  declared  void  as  to 
the  personal  estate. 

The  trust  for  accumulation  during  the  minority  of  the 
daughters'  children  is  also  void.  An  accumulation  of  the 
income  of  personal  estate,  if  it  is  to  commence  at  any  period 
subsequent  to  the  death  of  the  testator,  must  be  directed  to 
commence  "  within  the  time  allowed  in  the  firet  section  of 
this  title  for  the  susjpension  of  the  absolute  ownership^'*  which 
'time  is  "during  the  continuance  and  xmtil  the  termination  of 
not  more  than  two  lives  in  being"  at  the  death  of  the  testa- 
tor.   (1  E.  S.',  773,  §  1 ;  774,  §  2.) 
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In  the  case  of  real  estate  the  language  is  "  within  the  time 
permitted  for  the  vesting  of  future  estates." 

That  provision  allows  an  accumulation  to  commence  at  a 
time  when  a  future  estate  might  be  allowed  to  vest,  viz. : 
Immediately  after  the  termination  of  two  lives ;  but  as  to 
personal  property  it  must  commence  within  the  period  which 
is  allowed  to  precede  the  vesting,  viz. :  "  During  the  continu- 
ance and  until  the  termination  "  of  the  two  lives,  and  there- 
fore, before  the  expiration  of  the  second  life.  As  these  accu- 
mulations are  not  to  commence  until  after  the  death  of  the 
widow  and  daughter  of  the  testator,  they  are  not  within  the 
provisions  of  the  statute,  and  cannot  be  upheld. 

The  result  of  declaring  void  these  directions  for  accumula- 
tion and  the  limitations  of  contingent  remainders  in  the 
personalty  after  the  death  of  the  testator's  widow,  wiU  be  to 
give  to  the  infant  children  of  any  daughter  who  may  survive 
their  mother  the  absolute  title  to  so  much  of  their  sub-shares 
as  may  consist  of  personal  property,  and  the  right  to  the 
immediate  enjoyment  of  the  income  from  the  time  of  their 
mother's  death.  {Leonard  v.  Burr^  18  N.  Y.,  103 ;  2  Wash- 
bum  on  Eeal  Prop.,  2d  ed.,  357 ;  1  E.  S.,  726,  §  40.) 

It  does  not  seem  to  us,  however,  that  the  failure  of  these 
trusts  or  directions  for  accumulation  during  the  minority  of 
the  daughters'  children,  and  of  the  contingent  limitations 
over  in  case  of  their  death  in  infancy,  will  so  fer  affect  the 
general  scheme  of  the  testator  as  to  render  it  necessary  to 
declare  the  whole  of  the  sixteenth  clause  void.  A  contingent 
ulterior  limitation  of  a  legal  estate  may  be  held  void  in  such 
a  case  without  impairing  the  validity  of  the  other  dispositions 
of  the  will.  The  general  rule  is  that  where  the  effect  of  such 
a  limitation  over  is  to  abridge  or  defeat  the  prior  estate,  the  | 
result  of  such  contingent  limitation  being  held  void  for 
remoteness  is  that  the  person  whose  estate  would  be  defeasi- 
ble, if  such  contingent  limitation  were  valid,  takes  the  estate 
discharged  of  the  condition  or  limitation  over.  (2  Washburn 
on  Real  Property,  2d  ed.,  357;  Leonard  v.  Bw^^  18  N.  Y., 
103 ;  Church  v.  Grant^  3  Gray,  156. 
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And  it  is  diflScult  to  discover  any  principle  wliich  forbidg 
the  sustaining  of  the  general  intent  of  the  testator  by  cutting 
off  a  void  trust  which  is  separable  from  other  valid  trusts,  in 
a  case  where  the  trust  which  is  defeated  is  independent  of  the 
other  dispositions  of  the  will  and  subordinate  to  them  and  is 
not  an  essential  part  of  the  general  scheme. 

In  this  case  it  seems  to  us  that  it  is  not  essential  to  the 
testator's  general  scheme  that  this  trust,  even  if  it  be  treated 
as  a  trust  and  not  as  a  power,  should  be  effectuated.  It  is  in 
substance  a  trust  or  direction  for  the  accumulation  of  so  much 
of  the  sub-shares  of  the  infant  grandchildren  as  shall  not  be 
needed  for  their  support  during  their  minority.  It  is  separa- 
ble from  the  other  trusts  and  dispositions,  and  no  important 
practical  change  is  effected  by  vesting  the  property  absolutely 
in  the  infants  during  their  minority.  The  failure  of  this 
particular  trust  or  direction  should  not  therefore  invalidate 
the  residue  of  the  will.  {De  Kay  v.  Irving^  9  Paige,  527,  528, 
529 ;  affirmed,  5  Den.,  646 ;  Da/rlmg  v.  Rogers^  22  Wend., 
438;  Van  Vcchten,  v.  Van  Veckteny  8  Paige,  103;  £ane  v 
Gotty  24  Wend.,  666 ;  Savage  v.  Burnhaniy  17  N.  T.,  576 ; 
Oxley  V.  ZanCy  35  N.  Y.,  349 ;  Harrison  v.  Harrisony  36  N. 
T.,  543 ;  Schettler  v.  Smithy  41  N.  T.,  328.) 

The  trust  to  accumulate  a  portion  of  the  surplus  income 
during  the  life  of  the  widow,  is  conceded  to  be  void. 

But  its  invalidity  does  not  so  far  affect  the  general  scheme 
and  intent  of  the  testator  as  to  require  that  the  whole  disposi- 
tion of  the  residuary  estate  be  declared  void.  This  provision 
for  accxunulation  appears  upon  its  &ce  to  have  been  inserted 
to  meet  a  contingency  which  might  or  might  not  occur,  and 
to  dispose  of  a  surplus,  the  existence  of  which  was  wholly 
uncertain.  If  the  dispositions  of  the  property  which  the  tes- 
tator calculated  would  pass  under  his  will  can  be  sustained, 
his  intentions  in  respect  to  that  property  should  not  be  frus- 
trated, because  he  has  failed  to  make  a  valid  disposition  of  a 
surplus  which  he  presumed  might  possibly  arise. 

The  income  thus  directed  to  be  accumulated  during  the  life 
of  the  widow  must  be  disposed  of  as  directed  by  1  K.  S.,  726, 
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§  40.  That  is  to  say,  it  belongs  to  the  persons  presumptively 
entitled  to  the  next  eventual  estate.  The  intent  of  the  sta- 
tute, and  not  of  the  testator,  must  govern  the  disposition  of 
this  undisposed  of  fund.  Who  are  the  persons  presumptively 
entitled  to  the  next  eventual  estate  which  is  to  follow  the 
trust  estate  for  the  life  of  the  widow  ? 

As  to  the  testator's  sons,  there  is  no  difficulty  in  determin- 
ing that  they  are  presumptively  entitled  to  the  next  eventual 
estate  in  six-twelfths ;  but  as  to  the  other  six-twelfths  there  is 
more  difficulty. 

The  statute  does  not  say  the  ultimate,  but  the  next  event- 
ual estate.  That  is,  the  estate  which  is  to  take  effect  upon 
the  happening  of  the  event  which  terminates  the  accumula- 
tion. Those  who  presumptively  will  be  entitled  to  receive 
the  rents  and  profits  when  the  period  of  accumulation  ends, 
are  entitled  to  anticipate  the  event  which  is  to  terminate  the 
accumulation  and  to  take  at  once  the  rents  and  profits  which 
are  undisposed  of  or  imlawfully  directed  to  be  accumulated. 

If  upon  the  death  of  the  widow  a  life  estate  had  been  given 
to  the  daughters,  they  would,  under  this  section,  be  entitled 
to  all  rents  accruing  during  the  widow's  life  and  not  disposed 
of  or  lawfully  directed  to  be  accumulated.  As  to  those  rents, 
the  benefits  of  their  life  estate  would  be  anticipated  and  take 
eflTect  before  the  time  appointed  by  the  will.  But  by  reason 
of  the  trusts  for  the  daughters,  the  daughters  take  no  estate. 
Their  trustees,  however,  take  the  estate  for  them.  There  are 
successive  trust  estates :  first,  of  the  whole  property  during 
the  widow's  life,  and,  secondly,  of  two-twelfths  for  each 
daughter  during  her  life.  On  the  termination  of  the  trust 
estate  created  for  the  life  of  the  widow,  we  think  that  a  new 
trust  estate  arises  in  two-twelfths  for  the  life  of  each  daughter, 
and  that  that  is  the  next  eventual  estate  within  the  meaning 
of  the  statute ;  that  in  legal  e£fect  the  trust  estate  for  each 
daughter  is  as  distinct  from  the  trust  estate  during  the  vndovr'B< 
life  as  if  on  the  termination  of  the  latter  estate  new  trustees 
had  been  appointed  to  take  the  shares  for  the  daughters ;  and 
tliat  as  no  accumulation  is  directed  during  the  lives  of  the 
Hand— Vol.  IV.  49 
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daughters,  but  the  whole  income  is  to  be  applied  to  their  use, 
the  spirit  and  intent  of  the  statute  is  complied  with  by  declar- 
ing the  trustees  for  each  daughter  entitled  from  the  testator's 
death  to  two-twelfths  of  the  net  income  not  lawfully  disposed 
of  during  the  widow's  life,  including  all  arrearages  and  accu- 
mulations of  income  heretofore  received  by  the  executors; 
such  income  and  accumulations  heretofore  accrued  and 
received  to  be  paid  over  to  the  daughters  respectively  who 
are  living,  and  the  income  which  is  to  accrue  to  be  applied  to 
their  use  semi-annually,  or  as  the  same  may  be  received ;  the 
share  of  the  daughter  who  is  deceased  to  be  paid  to  her  issue. 

Except  as  to  this  direction  for  accumulation,  the  trust  for 
the  life  of  the  widow  must  be  declared  valid.  It  causes  no 
undue  suspension  of  the  power  of  alienation  or  of  absolute 
ownership.  Although  the  beneficiaries  are  more  than  two, 
yet  the  trust  is  limited  in  its  duration  to  the  life  of  the  widow, 
and  as  to  each  beneficiary  the  beneficial  interest  is  for  liis  life 
or  a  shorter  term ;  similar  trusts  have  repeatedly  been  sus- 
tained. {Gilman  v.  Reddington^  24  N.  Y.,  19 ;  Harrison  v. 
Harrison^  36  N.  Y.,  543 ;  Savage  v.  Bumham^  17  N.  Y.,  569.) 

There  is  no  direction  in  the  will  that,  in  case  of  tlie  death 
of  a  son  or  daughter  during  the  widow's  life,  that  portion  of 
the  income  which  is  du'ected  to  be  paid  to  the  sons  and 
the  daughters  during  the  life  of  the  widow  shall  be  paid  to 
their  issue.  Such  a  direction  was  held  valid  in  the  case  of 
Gilman  v.  Reddmgton  (24  N.  Y.,  19) ;  but  not  being  con- 
tained in  this  will,  it  cannot  be  implied ;  nor  can  we  hold 
that  any  greater  interest  than  one  for  life,  in  the  income,  can 
be  given  to  any  beneficiary  under  a  trust  of  this  description. 
We  must,  therefore,  hold  that  on  the  death  of  a  son  or  a 
daughter  during  the  widow's  life,  that  portion  of  the  income 
to  which  the  son  or  the  daughter  so  dying  would  have  been 
entitled  if  living,  becomes  undisposed  of  up  to  the  time  of 
the  death  of  the  widow,  and  belongs,  by  virtue  of  section  40, 
to  the  presumptive  owners  of  the  next  eventual  estate ;  and 
our  conclusion  is,  that  such  income  is  to  be  regarded  as  a  por 
tion  of  the  income  of  the  share  of  the  son  or  daughter  so 
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dying,  and  will  belong  to  the  parties  presumptively  entitled 
to  the  next  eventual  estate  in  that  share. 

Under  this  rule,  the  $1,600  per  annum  and  the  share  of 
surplus  income  which  would  have  been  payable  to  Mrs.  Lock- 
wood  during  the  life  of  the  widow,  belong  to  her  children 
from  the  time  of  her  death. 

The  subject  of  requiring  Mr.  Lockwood  to  give  security 
for  the  funds  which  he  may  receive  as  administrator  of  his 
wife  has  been  considered  by  us,  and  we  have  come  to  the  con- 
clusion as  to  any  sums  which  he  may  receive  as  such  adminis- 
trator, to  the  principal  of  which  his  children  will  be  entitled 
at  his  death  under  the  laws  of  Connecticut,  the  direction  as 
to  security  contained  in  the  judgment  of  the  General  Term 
should  be  retained.    (See  Clark  v.  Glark^  8  Paige,  152.) 

We  also  think,  that  so  much  of  the  judgment  as  declares 
valid  the  bequest  of  $5,000  to  Yale  College  should  be 
affirmed.  The  direction  to  pay  to  the  treasurer  is  a  good  gift 
to  the  college,  the  college  having  been  shown  to  be  capable 
of  taking.  {Emery  v.  RUL^  1  Russ.,  112;  De  Witt  v. 
Chandler^  11  Abb.  Pr.,  469 ;  Homhech  v.  Am.  Bible  Society^ 
2  Sandf.  Chy.,  133,  and  cases  cited.) 

The  college  is  a  foreign  corporation,  and,  according  to  the 
laws  of  this  State,  the  testator  had  power  to  bequeath  to  such 
a  corporation,  it  being  authorized  by  the  laws  of  its  own  State 
to  take. 

It  is  exceedingly  doubtful  whether  the  request  to  the 
trustees  of  the  college  to  accumulate  this  fund,  and  after  it 
has  reached  $30,000,  to  apply  so  much  of  it  as  will  continu- 
ously educate  one  lineal  descendant  of  the  testator  bearing 
his  paternal  name,  is  sufficient  to  raise  a  trust.  The  testator 
does  not  use  imperative  words,  as  in  other  clauses  of  the  will, 
but  mere  precatory  words.  Such  words,  when  addressed  to  a 
party  having  an  interest  in  the  fund,  are  of  much  less  force 
than  when  addressed  to  one  holding  merely  in  a  trust  capa- 
city, and  they  will  not  be  held  to  raise  a  trust  when  either 
the  subject  aflTected,  or  the  object  to  be  benefited  is  uncertain. 

In  this  bequest  the  amount  to  be  applied  to  the  benefit  of 
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the  testator's  descendant  is  not  defined ;  the  event  npon  which 
the  request  is  to  take  effect  is  uncertain.  It  is  not  staticd 
whether  the  beneficiary  must  bear  the  testator's  paternal 
name  as  a  surname;  should  there  be  several  claimants 
answering  the  description,  there  is  no  means  of  determining 
between  them.  The  period  at  which  the  request  is  to  take 
effect  is  exceedingly  remote,  and  depends  on  the  contingen- 
cies of  the  fund  reaching  the  amount  named,  of  the  existence 
after  that  time  of  such  a  descendant  as  is  described,  and  of 
his  or  his  guardian's  desiring  that  he  be  educated  at  the 
college. 

If  the  request  as  to  the  education  of  the  testator's  descend- 
ant does  not  constitute  a  trust,  the  consequence  is  that  there 
is  a  simple  request  to  the  legatee  to  accumulate  for  its  own 
benefit,  no  other  person  being  interested  in  the  fund.  Such 
a  request  cannot  be  construed  as  raising  a  trust.  A  bequest 
of  a  sum  of  money  to  A,  with  a  request  that  he  will  save  and 
accumulate  it  for  himself,  raises  no  trust.  When  the  words 
of  request  are  not  operative  as  a  trust,  the  legatee  takes 
unconditionally.  {Gilbert  v.  Chapiiij  19  Conn.,  342 ;  Harper 
V.  Phelps,  21  Conn.,  257,  and  cases  there  cited ;  Saod  v. 
Oglandery  34  L.  J.,  Ch.,  528 ;  Shaw  v.  ZawlesSy  5  Clark  and 
Finnelly,  129 ;  Sale  v.  Moore,  1  Sim.  K.,  534 ;  PeTmock's 
Estate,  20  Penn.,  268 ;  48  id.,  466 ;  JUa^or,  etc.,  of  Gloucester 
V.  Wood,  3  Hare,  142.) 

These  are  questions,  however,  which  must  necessarily  be 
determined  by  the  courts  of  the  State  in  which  the  corpora- 
tion legatee  is  situated.  The  fund  is  to  go  there,  and  be 
there  administered.  The  wiU  of  the  testator,  so  far  as  the 
courts  of  this  State  can  act  upon  it,  is  fully  executed,  when 
the  money  is  paid  to  the  proper  officer  of  the  foreign  corpo- 
ration ;  and  there  is  no  law  of  this  State  prohibiting  gifts  to 
such  foreign  corporation.  Though  the  laws  of  the  State  of 
that  corporation  may  permit  it  to  hold  and  administer  pro- 
perty in  perpetuity,  or  to  accumulate  it,  the  local  policy  of 
this  State  upon  that  subject  is  not  interfered  with,  by  allow- 
ing property  of  our  citizens  to  pass  to  such  foreign  corpora- 
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tion,  and  be  administered  by  it  in  such  foreign  State  according 
to  its  own  laws,  {Fordyce  v.  Bridges^  10  Beavan,  105 ;  S. 
C,  2  Phillips,  497;  Vansant  v.  RoberU,  3  Maiyl.,  119; 
Chamberlain  v.  Chamberlain^  post  424 

A  judgment  should  be  settled  on  notice  in  conformity  with 
this  opinion. 

Concurred  in  by  all  the  judges,  except  Chuboh,  Ch.  J. 
who  dlBsents  firom  so  much  of  the  opinion  as  holds  the 
bequest  to  Tale  College  valid. 


48    389 
157    860 


The  Spbingiield  Fire  and  Mabinb  Insubanos  Compant 
and  The  Massasoit  Insubanoe  Company,  Eespondents,  v. 
Oblando  Axlen  et  al..  Appellants. 

Where  a  policy  of  insurance  was  issued  to  the  owner  of  the  mortgaged 
premises,  in  which  **  the  loss,  if  any,  is  payable  to  the  mortgagee,'*  which 
also  contained  a  clause,  that  in  case  of  any  change  of  title  in  the  property 
insured,  the  policy  should  be  void  (from  which  latter  clause,  however,  the 
interest  of  the  mortgagee  is  excepted),  and  also  a  provision  that  in  case 
of  payment  to  the  mortgagee  for  a  loss,  for  which  the  insurer  would  not 
have  been  liable  to  the  mortgagor,  the  insurer  should  be  subrogated  and 
entitled  to  an  assignment  of  the  mortgage. — EM,  the  mortgaged  prem- 
ises  having  been  sold  prior  to  their  injury  by  fire,  that  the  amount  of 
insurance  money  paid  to  the  mortgagee  by  the  insurers  was  not  to  be 
deemed  a  payment  on  the  mortgage,  and  that  the  mortgage  having  been 
assigned  to  the  insurers  on  payment  to  the  mortgagee,  was  a  valid 
security  in  their  hands. 

Where  a  policy,  by  its  terms,  is  to  become  void  upon  **  any  change  of  title 
in  the  property  insured,"  the  policy  insuring  a  party  on  "  his  stores," 
describing  them,  is  forfeited  by  a  transfer  of  the  premises,  although  no 
change  in  or  assignment  of  the  interest  of  the  insured  had  taken  place 
subsequent  to  the  date  of  the  policy. 

(Argued  December  20th,  1870 ;  decided  January  24th,  1871.) 

Appeal  from  the  judgment  of  the  General  Term  of  the 
Superior  Court  of  Buffalo  affirming  a  judgment  at  the  Special 
Term,  entered  on  the  decision  of  the  court. 
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This  action  was  brought  in  the  Superior  Court  in  the  city 
of  BuiFalo,  to  foreclose  a  mortgage  on  property  within  the 
city  of  Buffalo,  given  by  Orlando  Allen  and  wife  to  Abby  G. 
Williams,  June  29,  1869.  The  mortgage  contained  a  clause 
to  the  effect  that  the  mortgagor  should  keep  the  buildings  on 
the  mortgaged  premises  insured,  and  the  policies  assigned  to 
the  mortgagee,  which  insurance  was  effected  as  hereafter 
stated.  The  mortgage  was,  on  the  3d  of  October,  1864,  and 
after  the  destruction  of  the  buildings  insured  by  fire,  assigned 
to  one  Barton,  who,  on  the  18th  of  October,  1864,  upon  the 
payment  by  the  plaintiffs,  as  the  insurers  of  the  loss  payable 
by  the  terms  of  the  policies,  and  upon  their  demand,  assigned 
the  mortgage  to  them.  In  October,  1861,  Orlando  Allen  and 
wife,  the  mortgagors,  conveyed  that  portion  of  the  mortgaged 
premises  upon  which  the  insured  buildings  stood  to  William 
K.  Allen,  in  fee,  by  quit-claim  deed,  and,  in  May,  1864,  united 
with  William  K.  Allen  in  a  conveyance,  by  deed,  with  war- 
ranty, of  the  same  premises  to  Peter  J.  Ferris,  which  last 
conveyance  was  subject  to  the  Williams  mortgage,  the  pay- 
ment of  which  Ferris,  the  grantee,  assumed.  It  was  at  tlie 
same  time  agreed,  by  parol,  that  Ferris  should  have  the  bene- 
fit of  the  policies  of  insurance  then  upon  the  buildings. 

The  buildings  were  destroyed  by  fire,  June  19,  1864,  and 
the  loss,  to  the  amount  of  $5,019.90,  paid  to  Barton,  the 
assignee  of  the  mortgage,  on  the  18th  of  October,  1864.  The 
residue  of  the  amount  secured  by  the  mortgage  has  been  paid ; 
and,  if  the  moneys  paid  under  the  policies  are  applicable  to 
the  satisfaction  of  the  mortgage,  as  between  the  mortgagor 
and  owner  of  the  equity  of  redemption  and  the  plaintiffs,  the 
mortgage  is  satisfied,  and  should  be  discharged  of  record. 
The  insurance  was  effected  on  the  15th  of  December,  1862, 
and  after  the  conveyance  to  William  K.  Allen.  Each  of  the 
policies  was  for  $2,500,  and  was  continued,  by  renewal  from 
year  to  year,  to  the  time  of  the  fire.  The  insurance  was  pro- 
cured, and  the  premium  paid,  by  the  mortgagor.  The  policies 
differed  somewhat  in  form,  but  were  in  substance  the  same. 
The  differences,  so  far  as  material,  will  be  stated.     That  of 
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the  Springfield  Company  insured  "  Orlando  Allen  against  loss 
or  damage  by  fire,"  and  declared  the  "  loss  (if  any)  payable  to 
Miss  Abby  G.  Williams,  as  such  mortgagee,"  and  provided 
against  a  forfeiture  of  the  insurance  in  favor  of  the  mortgagee, 
or  by  reason  of  the  acts  of  the  mortgagor  or  owner  of  the 
property  insured,  and  for  the  subrogation  of  the  insurers  to 
the  rights  of  the  mortgagee  in  case  of  payment  to  the  mort- 
gagee for  a  loss  under  the  policy,  which  the  company  would 
not  have  been  liable  to  pay  to  the  mortgagor  or  owner,  and 
entitling  the  company  to  an  assignment  of  the  mortgage  upon 
paying  the  amount  unpaid  thereon.  As  conditions  upon  which 
the  policy  was  made  by  the  insurers  and  accepted  by  the 
insured,  it  was  provided  that,  "if  the  interest  in  the  property 
to  be  insured  be  a  leasehold  interest,  or  other  interest  not 
absolute,  it  must  be  represented  to  the  company  and  expressed 
in  the  policy  in  writing,  otherwise  the  insurance  shall  be  void ;" 
and  that,  "  in  case  of  any  change  of  title  in  the  property  hereby 
insured,  this  policy  shall  be  void."  The  Massasoit  Insurance 
Company  insured  "  Orlando  Allen,  as  owner,  and  Abby  G. 
Williams,  as  moi*tgagee,  as  interest  may  appear."  ^  The  policy 
contained  a  clause  protecting  the  mortgagee  against  the  acts 
of  the  mortgagor  in  derogation  of  the  policy,  and  for  subro- 
gation to,  and  assignment  of,  the  mortgage,  in  substance  the 
same  as  in  the  other  policy. 

The  action  was  tried  by  the  court,  without  a  jury.  The 
judge  at  Special  Term  gave  judgment  for  the  plaintiffs,  hold- 
ing and  deciding  that  the  insurance  money  was  not  applicable 
as  a  payment  on  the  mortgage. 

The  court,  at  General  Term,  afSrmed  the  judgment,  and 
the  defendants  have  appealed  to  this  court. 

John  Ocmsorij  for  the  appellants,  that  the  only  effect  of 
special  provision  in  the  policy  was  to  protect  the  mortgagee 
ligainst  acts  of  the  mortgagor,  vitiating  the  policy.  {Grosve- 
nor  V.  The  Atlantic  Fire  Ins.  Co.,  17  N.  Y.,  391.)  That  the 
mortgagor's  insurable  interest  did  not  cease  with  his  title  to 
the  mortgaged  premises.  {Gordon  v.  Mass.  Fire  and  MaHric 
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Ins.  Co.j  2  Pick.,  249.)  If  the  interest  be  less  than  that  of 
owner,  he  should  recover  according  to  his  interest.  {Niblo  t. 
North  Am.  Fire  Ins.  Co.^  1  Sand.  Sup.  Ct.  R.,  651 ;  FletcK&r 
V.  Com/monwealth  Ina.  Co.,  18  Pick.,  419;  also,  Kemochan 
V.  The  N.  T.  Bcmery  Fire  Ins.  Co.,  17  N.  Y.,  428;  Mng  v. 
The  State  Ins.  Co.,  7  Cush.,  1 ;  Graves  v.  Ham/pdefn  Fire  Ins. 
Co.,  10  Allen,  281.)  That  the  word  "  absolute  "  must  receive 
strict  construction.  {CcMn  v.  The  Springfield  Fire  Ins.  Co., 
1  Sumner,  434 ;  Zimngstan  v.  Sickles^  7  Hill,  253  ;  Hoffman 
V.  j^tna  Ins.  Co.,  32  N.  Y.,  405.)  That  a  construction  mak- 
ing the  policy  void  in  jpresenti  should  be  avoided.  {BidweU 
V.  The  Nwih^estem  Ins.  Co.,  24  N.  Y.,  30^-304.)  That 
term  owner  does  not  necessarily  mean  proprietor  in  fee. 
{Niblo  V.  North  Am.  Fire  Ins.  Co.,  1  Sand.  Sup.  Ct.  R.,  551 ; 
Fletcher  v.  Commonwealth  Ins.  Co.,  18  Pick.,  419 ;  Ex  parte 
Jermmgs,  6  Cow.,  525,  526 ;  Baltimore  and  Ohio  Railroad 
Co.  V.  Thompson,  10  Maryland,  76,  etc.) 

E.  C.  Sprague,  for  the  respondent,  that  the  transfer  was  a 
violation  of  the  policrjr.  (Phillips  on  Ins.,  76, 77,  90 ;  TUton 
V.  Kingston  Ins.  Co.,  7  Barb.,  570 ;  1  Seld.,  406 ;  Roberts  v. 
Traders'  Ins.  Co.,  9  Wend.,  404 ;  17  id.,  681 ;  Orosvenor  v. 
Atlantic  Ins.  Co.,  17  N.  Y.,  391 ;  Carpenter  v.  Prov.  Wash. 
Ins.  Co.,  16  Peters,  495 ;  Buffalo  Steam  Engine  WorTcs  v. 
&m  MutAial  Ins.  Co.,  17  K  Y.,  401.) 

Allen,  J.  The  parties  to  the  policies  of  insurance  have, 
by  the  terms  of  their  contract,  avoided  some  of  the  questions 
which  have  embarrassed  the  courts,  and  led,  in  some  instances, 
to  an  apparent  conflict  of  opinion,  if  not  of  decision.  The 
rights  of  the  mortgagees  are  protected  against  the  effect  of 
certain  acts  of  the  mortgagor  in  derogation  of  the  policies, 
by  an  agreement  that  the  policies,  as  to  the  interest  of  the 
mortgagee,  shall  not  be  invalidated  by  any  act  or  neglect  of 
the  mortgagor,  with  the  qualification,  however,  that  if  the 
mortgagee  fail  to  notify  the  insurers  of  any  change  of  owner- 
ship after  the  same  shall  have  come  to  his  knowledge,  the 
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policies  shall  be  void.  (They  have  definitely  determined  the  / 
question,  perhaps  not  definitely  settled  by  adjudication,  as  to 
the  right  of  subrogation  by  an  agreement  making  part  of  the 
contract  of  insurance,  tha^vhenever  the  insurers  shall  pay 
to  the  mortgagee  any  sum  for  loss,  for  which  loss  the  com- 
pany would  not  have  been  liable  to  the  mortgagor  or  owner, 
the  insurers  shall  be  subrogated  to  the  rights  of  the  mort- 
gagee, and  entitled  to  an  assignment  of  the  mortgage/  This 
provision  is  probably  in  accordance  with  the  legal  and  equita- 
ble rights  of  the  parties,  regarding  the  policy  from  the  time 
it  might  become  void  as  to  the  mortgagor  as  an  insurance, 
/existing  only  in  favor  and  for  the  benefit  of  the  mortgagee, 
and  as  an  insurance  upon  his  interest  as  mortgagee,  and  not 
as  an  insurance  upon  the  property  generallvy^lthough  the 
doctrine  has  been  questioned  in  IRng  v.  State  Mutual  Ins. 
Co.  (7  Gush.,  1,  §  2);  Phil,  on  Insurance,  §§  1512,  1712; 
Kemochan  v.  N.  Y.  Bowery  Fire  Ins.  Co.  (17  N.  T.,  428)  ; 
Roberts  v.  Traders*  Ins.  Co.  (17  W.  R.,  631)  ;  Carpenter  v. 
Washington  Ins.  Co.  (16  Peters,  495) ;  Tyler  v.  jEtna  Ins. 
Co.  (12  W.  R,  507) ;  and  S.  C,  16  W.  R.,  385,  per  Chan- 
cellor. 

If,  then,  the  mortgagor,  who  was  the  party  primai-ily 
insured,  could  not,  for  any  reason  have  enforced  the  policies, 
and  recovered  thereon  for  his  own  benefit,  either  as  owner 
or  as  having  an  insurable  interest  as  the  mortgagor,  person- 
ally liable  for  the  payment  of  the  mortgage  debt,  he  is  pre- 
cluded, by  the  terms  of  the  policies,  from  claiming  the  benefit 
of  the  insurance  in  satisfaction  of  the  mortgage  debt,  and 
the  insurers  are  entitled  to  be  subrogated  to  the  rights  of  the 
mortgagee.  The  mortgagee  was  equitable  assignee  of  the 
policies,  containing  a  provision  which,  upon  the  happening 
of  certain  events,  should  absolutely  vacate  and  avoid  the 
insurance  as  of  the  property  generally  and  as  a  contract  of 
indemnity  to  the  mortgagor,  and  resolve  it  into  an  insurance 
of  the  interest  of  the  mortgagee  as  such,  and  make  it  a  per- 
sonal contract  with  her,  in  which  the  mortgagor  would  have 
no  interest.  (Per  Shaw,  C.  J.,  King  v.  State  Mutual  Fire 
,  Hand— Vol.  IV.        60 
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Ins.  Co.^  7  Met.,  1;  Per  Story,  J.,  Columhia  Ins,  Co.  v. 
LawrencCj  10  Peters,  507.)  Ferris,  the  grantee  of  the  pre- 
mises and  owner  of  the  equity  of  redemption,  can,  as  the 
representative  and  equitable  assignee  of  Allen,  claim  no 
greater  rights  under  the  policies  tHan  his  grantor  and  assignor, 
Allen,  could  have  claimed.  {Grosvenor  v.  Atlantic  Fire  Ins. 
Co.,  17  N.  T.  R,  391.) 

The  policies  were  made  and  accepted  by  Allen,  the  insured, 
with  full  knowledge  of  and  subject  to  all  the  terms  and  con- 
ditions expressed  therein,  and  he  had  personal  knowledge  of 
every  fact  and  circumstance  affecting  their  validity  existing 
at  the  time  they  were  made,  and  was  a  party,  and  assenting  to 
every  act  which  has  been  alleged  as  breaches  of  the  condi- 
tions of  the  policies,  and  as  avoiding  them  as  to  him,  and 
all  (except  the  mortgagees)  claiming  under  him.  One  of  the 
conditions  of  each  of  the  policies  was,  that  in  case  of  any 
change  or  transfer  of  title  in  the  property  insured,  the  policy 
should  be  void  and  cease.  A  contract  of  insurance,  like 
every  other  contract,  must  be  so  construed  as  to  give  effect 
to  the  intent  and  understanding  of  the  parties,  and  the 
language  employed  must  be  taken  in  its  ordinary  popular 
sense,  unless  it  appears  to  have  been  used  in  a  technical  sense, 
or  custom,  or  usage  has  impressed  a  different  meaning  upon  it 
(1  Phil,  on  Ins.,  §  122,  and  see  Whiton  v.  Old  Colony  Ins. 
Co.j  2  Met.,  1 ;  Mutual  Safety  Insurance  Co.  v.  Hone,  2 

m 

Comst.,  235.)  Every  part  of  a  policy  should  be  read  and 
construed  in  obedience  to  this  rule.  There  was  a  change  and 
transfer  of  the  title  of  the  property,  which  was  the  subject 
•f  the  insurance  after  the  insurance  was  effected,  and  before 
the  loss.  K  the  words  employed  were  used  in  their  popular 
sense,  this  condition  of  the  policy  was  violated,  and  the  policy 
as  an  insurance  of  the  property,  generally,  and  for  the  benefit 
of  the  mortgagor  and  owner  ceased.  Had  the  parties  intended 
only  to  provide  for  a  change  in,  or  transfer  of  the  interest  of 
the  assured,  which  in  one  sense  is  "  the  property  assured,"  it 
may  be  assumed  that  language  more  appropriate  to  express 
the  idea  would  have  been  chosen.     An  insurable  interest 
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may  exist  without  any  estate  or  interest  in  the  corpus  of  the 
thing  insured.  As  guarantor  of  the  mortgage  debt,  person- 
ally liable  for  its  payment,  Allen  probably  had  an  insurable 
interest  in  the  buildings  upon  the  mortgaged  premises.  {Go?'- 
don  V.  Massachicsetts  Fire  and  M.  Ins.  Co.^  2  Pick.,  249.) 
But  it  was  an  interest  that  would  not  ordinarily  and  popu- 
larly be  classified  as  "  property';"  and  any  change  in  such 
insurable  interest,  would  not  be  spoken  of  as  a  change  in,  or 
transfer  of  title. 

The  insurable  interest  would  cease  by  a  discharge  of  liabi- 
lity for  the  mortgage  debt.  "  Title  "  has  respect  to  that  which 
is  the  subject  of  ownership,  and  is  that  which  is  the  founda- 
tion of  ownership,  and  with  a  change  of  title,  the  right  of 
property,  the  ownership  passes.  "Property"  is  a  thing 
owned,  that  to  which  a  person  has,  or  may  have  a  legal  title. 
Both  words  are  inappropriate  to  describe  the  insurable  interest 
which  exists  solely  by  reason  of  the  personal  liability  of  the 
insured  for  the  payment  of  a  sum  of  money  charged  upon  the 
building  of  goods  insured.  The  word  "property"  may  have 
different  meanings  depending  upon  the  connection  in  which 
and  the  purposes  for  which  it  is  used,  as  indicating  the  inten- 
tion of  the  parties.  In  Whiton  v.  Old  Colony  Ins.  Co.  (2 
Met.,  1),  it  was  used  as  a  part  of  the  description  of  the  sub- 
ject matter  of  the  insurance,  and  was  held  to  include  current 
bank  bills,  as  within  the  intention  of  the  parties  as  manifested 
by  the  contract  and  the  circumstances  under  which  it  was 
made.  Acting  upon  the  same  principle  of  interpretation,  it 
was  held  that  an  insurance  of  property  did  not  covdr  freight, 
except  as  it  was  to  be  paid  by  a  specific  portion  of  lumber 
which  was  on  board  the  vessel,  and  which  the  assured,  as  car- 
rier, was  to  receive  for  freight.  It  was  held  that  the  contract 
gave  the  insured  an  interest  in  that  part  of  the  cargo  coming 
within  the  tenn  property,  but  that  the  freight  upon  the  other 
parts  of  the  cargo  was  not  within  the  term  as  used.  ( Wiggin 
V.  Mercantile  Ins.  Co.^  1  Pick.,  271.)  To  the  same  effect  in 
Holhrooh  v.  Brown  (2  Mass.,  280).  In  the  clause  prohibiting 
double  insurance,  the  prohibition  is  generally  in  terms  so 
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restricted  in  its  application  that "  property  "  can  mean  nothing 
else  but  the  interest  of  the  assured,  whatever  that  may  be. 
As  in  the  Massasoit  policy  before  us,  the  condition  is,  "  if  the 
insured  or  his  assigns  shall  hereafter  make  any  other  insurance 
on  the  same  propetty^'^  etc.,  thus  preventing  a  double  and 
possibly  fraudulently  excessive  insurance  of  the  same  interest. 
Neither  the  policy  of  the  law  or  the  contracts  of  insurance 
forbidding,  but  permitting  as  many  several  insurances  upon 
the  same  property  as  there  are  separate  insurable  interests. 
As  mortgagor  and  mortgagee  have  several  interests  in  the 
same  property,  and  each  may  insure  to  the  extent  of  his 
interest,  the  insurances  will  not  be  double,  and  neither  will 
be  in  violation  of  the  clause  forbidding  other  insurances. 
Both  will  be  valid.  The  policy  of  the  law  is  to  prevent  insuiv 
ances  in  excess  of  the  value  of  the  thing  insured  in  favor  of 
the  same  party  and  a^tainst  the  same  risks,  and  hence  the 

demands  a  different  interpretation,  should  be  held  as  operative 
to  this  extent  only,  and  the  term  property  in  such  clause 
means  the  interest  of  the  assured.  (2  Phil,  on  Ins.,  §  1260 ; 
Tlie  Traders  Ins.  Co.  v.  Rohert^  17  W.  E.,  631 ;  Godin  v. 
London  Assiirance  Go.j  1  Burr,  489;  Mutual  Safety  Ins. 
Co.  V.  Honsj  2  Comst.,  285.) 

The  interest  of  Allen  by  reason  of  his  personal  liability  for 
the  mortgage  debt,  was  properly  insured  by  an  insurance  of 
the  property,  and  it  was  not  necessary  that  the  particular 
interest  should  be  specified.  It  was  enough  that  he  had  a 
pecuniary  interest  in  the  preservation  and  protection  of  the 
property  and  might  sustain  a  loss  by  its  destruction.  Neither 
was  it  necessary  that  the  nature  of  the  interest  should  be  dis- 
closed to  the  insurers.  {Tyler  v.  jEt/na  Ins.  Co.,  12  W.  R, 
607.)  When  the  word  property  is  used  in  the  clause  forbid- 
ding alienation,  it  is  used  to  designate  the  thing  insured,  imd 
not  the  interest  of  the  insured.  Where  a  special  interest, 
rather  than  the  general  property,  is  the  subject  of  insurance, 
no  such  condition  is  necessary  to  the  protection  of  the  insurer, 
for  the  reason  that  vrfth  a  loss  of  interest  the  insurance  ceases 
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{Carpenter  v.  Washitigton  Ins.  Co.y  aupratjy  and  an  interest  in 
the  policy  does  not  pass  by  a  transfer  of  the  interest  insured. 
{Cclumhia  Ins.  Co.  v.  LomjoTence^  10  Peters.,  507 ;  1  Phil,  on 
Ins.,  §  86.)  But  if  the  owner  is  insured  generally  and  trans- 
fers the  property,  retaining  a  lien  for  the  purchase-money  or 
other  special  interest,  the  insurance  will  continue  to  the  extent 
of  the  interest  remaining  in  the  insured,  if  it  does  not  con- 
travene some  condition  of  the  policy.  (1  Phil,  on  Ins.,  §§  89, 
90,  880.)  As  some  evidence  of  the  sense  in  which  the  term 
property  is  used  in  the  clause  under  consideration,  it  is  worthy 
of  remark  that  when  the  policy  is  upon  a  special  interest,  as 
in  favor  of  a  mortgagee,  and  it  is  designed  to  save  the  policy 
from  the  effect  of  a  breach  of  the  cotidition  forbidding  a 
change  of  title,  it  is  done  by  a  special  clause  of  exception,  as 
in  this  case  and  in  Graves  v.  Hampden  Fire  Ins.  Co.  (10  Allen, 
281). 

The  policies  before  us  are,  in  form,  upon  the  property  gen- 
erally, and  in  favor  of  Allen  as  owner.  In  one  of  the  policies 
the  insurarice  is  in  his  favor  "  as  owner,"  and  in  both  it  is 
"  upon  his  two  four-story  brick  stores,"  etc.,  and  the  insurers 
had,  as  found  by  the  judge  on  the  trial,  no  notice  or  know- 
ledge of  any  conveyance  of  the  property  by  Allen.  The 
insurers  only  knew  Allen  as  owner,  and  the  policies  must  be 
interpreted  as  if  they  were  upon  the  interest  of  Allen  as 
owner,  and  upon  the  property  generally,  in  fact  as  they  were 
in  form.  They  were,  then,  insurers  of  Allen  as  owner  and 
Miss  Williams  as  mortgagee,  to  the  extent  of  her  mortgage 
debt,  and  both  interests  are  represented  and  cared  for  in  the 
policies. 

The  change  or  transfer  of  title  in  the  property  insured 
intended  in  the  clause  under  consideration,  was  the  title,  the 
ownership  of  the  thing  insured,  and  upon  such  transfer  or 
change  the  policy  ceased  and  became  void  as  to  the  principal 
party  insured,  and,  but  for  the  saving  clause  in  favor 
of  the  mortgagee,  would  have  been  void  as  to  her.  {Gros- 
venor  v.  AUahtic  Fire  Insurance  Comfpamy^  17  N.  Y.,  391 ; 
and  see  Jackson  v.  Massachusetts  Mui.  F.  Ins.  Co.^  23  Pick., 
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418 ;  TiUou  v.  The  *  Kingston  Mut.  Ins.  Co.,  1  Seld.,  405.) 
The  case  last  cited  may  be  regarded  as  greatly  shaken,  if  not 
overruled,  by  Grosvenor  v.  Atlantic  Fire  Ins.  Co.,  supra,  so 
fer  as  it  sustained  a  policy  in  favor  of  the  mortgagee  and 
equitable  assignee,  which  could  not  have  been  enforced  by 
the  mortgagor  or  assignor,  but  upon  the  other  points  decided 
it  has  not  been  questioned.  In  the  elementary  treatises 
this  clause  is  treated  -as  relating  to  a  transfer  or  alienation 
of  the  insured  subject,  the  thing  insured  (1  Phil,  on  Ins.,  § 
880),  and  the  question  has  been  as  to  what  has  constituted 
an  alienation.  (See  cases  cited  in  1  Phil,  on  Ins.,  supra,  in 
notes.) 

The  change  of  title  to  the  property  by  the  conveyance  to 
Ferris  was  a  breach  of  the  condition  which  avoided  the  poli- 
cies as  to  Allen,  the  mortgagor.  It  is  first  provided  that 
upon  an  assignment  without  consent  of  the  whole  policies,  or 
of  any  interest  in  them,  the  liability  of  the  insurer  shall  cease, 
and  then  follows  the  very  general  clause  prohibiting  "any  sale, 
transfer  or  change  of  title  in  the  property;"  and  by  another 
clause  in  the  policies,  it  is  provided  that  if  the  mortgagee 
should  neglect  to  notify  the  insurers  of  any  change  of  owner- 
ship of  the  property  insured,  after  the  same  should  come  to 
her  knowledge,  the  policy  should  be  void ;  all  indicating  clearly 
that  the  parties  used  the  term  property  in  its  popular  sense, 
and  that  the  change  of  title  referred  to  was  of  the  thing 
insured,  of  which  the  mortgagee  might  have  no  knowledge, 
and  not  of  the  mortgage  interest,  of  which  she  would  necessa- 
rily have  knowledge. 

The  mortgagor  could  not  have  recovered  upon  the  policies, 
and  it  follows  that  he  is  not  entitled  to  have  the  moneys  paid 
under  the  policies  to  the  mortgagee,  applied  to  the  satisfaction 
of  the  mortgage. 

The  judgment  should  be  affirmed  with  costs. 

Geover  and  Peckham,  J  J.,  concurred  in  the  result,  on  the 
ground  that  Allen  was  insured  as  owner  when  he  was  not 
such  owner,  and  that  the  special  interest  should  have  been 
disclosed  and  stated  in  the  policy. 
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Chuech,  Ch.  J.,  did  not  vote.    All  the  other  judges  con- 
curring. 
Judgment  affirmed. 


Sebastiana  C.  Costeb  and  John  V.  L.  Pktjyn,  Respondents, 
V.  The  Mayor,  Aldermen  and  Commonalty  of  the  Crry 
OF  Albany,  Appellants. 

The  fact  that  the  State  is  not  subject  to  an  action  on  behalf  of  a  citizen  does 
not  establish  that  he  has  no  claim  against  the  State,  or  that  no  liability 
exists  from  the  State  to  him ;  but  only  that  there  is  no  proper  tribunal  to 
try  the  claim,  and  no  remedy. 

If  one  person  contract,  whether  with  or  without  seal,  with  another  for  the 
benefit  of  a  third  person,  such  third  person  may  maintain  an  action  on 
the  agreement 

Depreciation  in  the  value  of  property,  resulting  fix)m  alterations  and  chan- 
ges made  in  the  neighborhood,  for  a  public  purpose,  under  an  act  of  the 
legislature,in  genei*al  Aimishes  no  gi'ound  of  action  to  the  owner  of  the 
damaged  property  while  it  remains  intact 

Accordingly,  where,  in  pursuance  of  an  act  of  the  legislature,  a  public 
bridge,  connecting  a  pier  with  the  acyoining  land,  was  removed,  by  reason 
of  which  it -was  made  necessary,  in  order  to  reach  the  store  of  the  plain- 
tiff, to  go  over  another  bridge  at  a  much  greater  distance, — ffdd,  that 
the  damages  resulting  to  the  plaintiffs*  property  were  too  remote,  and 
could  not  be  recovered  in  an  action  brought  against  a  municipal  corpora- 
tion, who  by  bond  had  assumed  the  liability  of  the  State. 

(Argued  December  9, 1870;  decided  January  24, 1871.) 

Appeal  from  a  judgment  of  the  General  Terra  in  the  third 
judicial  district,  affirming  a  judgment  entered  on  a  verdict 
rendered  in  favor  of  the  plaintiffs-,  on  a  trial  at  the  Albany 
circuit,  for  $1,200.20  and  costs,  for  alleged  damages  done  to 
lot  No.  122,  on  the  Albany  pier.  The  complaint  alleges  that 
the  plaintiffs  were  the  owners  of  lot  No.  122,  on  the  Albany 
pier ;  that,  by  virtue  of  an  act  of  the  legislature  of  the  State 
of  New  York,  entitled  "  An  act  to  improve  the  Albany  basin, 
in  the  city  of  Albany,  and  to  provide  the  means  therefor," 
passed  April  11, 1866,  the  public  authorities,  authorized  by 
said  act,  proceeded  to  make  changes  in  the  Albany  basin  lying 
between  said  lot  and  Quay  street,  in  said  city,  and  cut  away  and 
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removed  that  portion  of  the  Albany  pier  lying  adjoining  to 
and  at  the  south  of  said  lot,  and  in  so  doing  nndermined  the 
foundation  of  the  building  standing  on  said  lot,  which  obh'ged 
the  plaintiffs  to  expend,  in  making  necessary  repairs  thereto, 
the  sum  of  $364.24.  It  also  alleges  that,  under  said  act,  a 
bridge  at  the  south  end  of  said  pier  was  removed,  cutting  off 
communication  between  the  south  end  of  the  pier  and  the 
city,  except  by  the  State  street  bridge,  which  was  at  a  much 
greater  distance  from  said  lot ;  and  that,  by  reason  of  the 
removal  of  such  bridge,  the  plaintifib  were  damaged  to  the 
extent  of  $3,000;  that,  by  an  obligation  entered  into  by 
the  defendants  under  said  act,  they  had  assumed  to  pay  aU 
damages  caused  to  property  by  the  making  of  the  improve- 
ments under  said  act.  The  obligation,  after  reciting  the  sta- 
tute, contained  an  agreement  by  the  defendants  with  the  State 
to  "  assume  the  payment,  and  that  they  will  pay,  for  any  inju- 
ries to  any  of  the  bridges  crossing  said  basin  (except  the 
Hudson  river  railroad  bridge)  that  shall  hereafter  occur  or 
arise  in  consequence  of  the  improvement  made  in  the  basin, 
as  provided  in  said  act,  and  also  wiU  pay  all  damages  caused 
to  property  by  the  making  of  such  improvement,  if  any  such 
shall  arise  or  accrue,  and  hereby  assxmie  all  liability  there- 
for," etc. 

The  answer  denies  that  the  defendants  are  in  any  way  liable 
to  the  plaintiffs  for  the  damages  alleged  in  the  complaint. 

The  case  came  on  to  bo  tried  at  the  Albany  circuit,  Janu- 
aiy,  1868,  before  Mr.  Justice  Peokham  and  a  jury,  when  the 
jury  found  for  the  plaintiffs  $400.20  for  the  first  class  of  dam- 
ages, and  $800  for  the  second. 

From  the  judgment  entered  thereon  the  defendants  appealed 
to  the  General  Term,  where  the  judgment  was  affirmed ;  and 
from  such  judgment  of  affirmance,  this  appeal  was  taken  to 
this  court. 

iT.  C,  Moak  and  William  JET.  Oreene,  for  the  appellant,  that 
before  the  act  of  1823  the  State  held  the  bed  of  the  Hudson 
river  in  trust  for  the  people.    {Sart  v.  Mayor  of  Allanyj 
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9  Wend.,  584 ;  People  v.  Zand  Apprais&rSj  33  N.  T.,  461 ; 
People  V.  Gutchese^  48  Barb.,  656, 657 ;  People  v.  Cent,  R. 
R.  Co.y  id.,  479-509 ;  MaHin  v.  Waddelly  16  Peters,  410 ; 
La  Playance  v.  City  of  Monroe^  Walker's  Mieb.  Cban- 
cery,  155 ;  Woodman  t.  KUhoumey  6  Am.  Law  Eeg.,  U.  S., 
241.)  The  Tinicum  Fiahing  Co.  v.  CaHer  (61  Penn.  St. 
Bep.)  The  city  of  Albany  had  po\rer  to  erect  wharfe, 
to  regulate  wharfiage,  etc.  {Coming  v.  Green,  23  Barb.,  39, 
45,  54,  66 ;  Sdrt  v^  Mayor,  9  Wend.,  685.)  Neither  right 
of  soil  of  basin  nor  public  easement  was  ever  granted  to 
the  pier  proprietors.  {Hart  v.  Mayor,  supra,  also  3  Paige, 
216,  217;  Smith  v.  Comptroller,  18  Wend.,  662-3;  Fol- 
leU  V.  Pecple,  12  N.  T.,  276.)  The  right  of  city  to 
collect  wharfage  also  remained.  {Mayor  v.  Trowbridge^ 
5  Hill,  71-73 ;  Buckbee  v.  Rroion,  21  Wend.,  112.)  The 
basin  was  not  by  act  of  1823  made  part  of  the  canal.  {Sart 
V.  Mayor,  supra,)  Not  by  act  of  1849.  {FoUett  v.  The  People, 
12  N.  T.,  276.)  The  State  made  no  contract  with  the  pier 
proprietor;  only  gave  them  a  license.  {Coming  v.  Grem, 
supra ;  Hart  v.  Mayor,  supra,)  The  legislature  may  dis- 
continue highways.  {Macy  V.  City  of  Indianapolis,  17  Ind., 
267-8 ;  matter  of  Furman,,17  Wend.,  649;  Gozler  v.  George- 
town, 6  Wheaton,  593 ;  People  v.  Kerr,  27  K.  Y.,  212,  213 ; 
Zimmenaan  v.  Union  Canal,  1  Watts.  &  Serg.,  346 ;  Susque- 
hanna Canal  Co.  v.  Wright,  9  Watts  &  Serg.,  9.)  That  defend- 
ants were  not  liable  for  consequential  and  remote  damages. 
{Lansing  v.  Smith,  8  Cow.,  146 ;  9  Wend.,  23  ;  Smith  v.  The 
City  of  Boston,  7  Cush.,  254 ;  Galen  v.  Clyde,  etc.,  27  Barb., 
543 ;  Graves  v.  Otis,  2  Hill,  467 ;  Wilson  v.  Mayor,  1  Den., 
595,  etc.,  etc.,  citing  a  large  number  of  cases.)  That  plaintiff 
cannot  recover  for  injury  resulting  from  digging  too  near  the 
lot.  (Ang.  on  Highways,  §§  213-215 ;  Callender  v.  Marsh, 
1  Pick.,  418.)  The  owner  of  land  has  a  right  to  support  his 
soil  in  a  natural  condition,  but  not  a  superadded  structure. 
{Raddiff  V.  Maijor,  4  N.  Y.,  196-201-4 ;  Panton  v.  EoUand, 
17  Johns.,  92 ;  Wyatt  v.  Hannson,  3  Barn.  &  Ad. ;  23  Eng. 
C.  L.,  871 ;  Partridge  v.  Scott,  3  Mees.  &  Welsh.,  220 ;  Board, 
Hand— Vol.  IV.         61 
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etc,,  V.  Railroad  Co,,  Law  Eop.,  3  C.  P.,  621-625.)  The 
owner  must  support  liis  building.  {Lasala  v.  HoXbroolc,  4 
Paige,  173 ;  Peytm  v.  Maycyr,  9  B.  ife  C,  17  Eng.  C.  L.,  725.) 

A,  J.  Parker,  for  the  respondent,  that  act  was  passed  by 
inducement  of  defendant,  and  that  defendant  is  therefore 
liable.  {Herring  v.  Hoppock,  15  N.  Y.,  409 ;  Davie  v.  Ne%io- 
kirk,  5  Denio,  92.)  That  third  party  may  sue  on  an  agree- 
ment made  for  his  benefit.  {Lawrence  v.  Fox,  20  N.  T., 
268 ;  Van  ScJiaick  v.  The  Third  Ave.  JR.  JR.  Co.,  38  N.  T., 
346-354 ;  Secor  v.  JLord,  3  Keyes,  525 ;  JRicard  v.  Sander- 
eon,  2  Hand,  179 ;  Turk  v.  Eidge,  id.,  256 ;  Tlwrp  v. 
Keokuk,  47  Barb.,  439-446.)  That  removal  of  lateral  pressure 
gave  right  of  action.  {Farrand  v.  Maehall,  21  Barb.,  409 ; 
S.  C,  19  id,  380.)  That  the  act  of  1868  includes  contingent 
damages.  (Sedgwick  on  Statutes,  238;  Cone  v.  Alger,  7 
Cush.,  53-89.) 

FoLGER,  J.  In  this  court,  the  appellants  make  fom*  points : 
1st.  That  the  respondents  were  not  entitled  to  damages,  by 
reason  of  the  removal  of  the  Hamilton  street  bridge.  2d. 
Nor  for  the  taking  of  lands  near  their's,  by  which  their's  were 
rendered  less  convenient  for  dockage  and  unloading,  and 
thereby  less  valuable.  3d.  Nor  for  injuries  alleged  to  have 
been  sustained  by  digging  too  close  to  their  lands,  and  under- 
mining their  foundations.  4th.  That  there  is  no  privity 
between  the  respondents  and  the  appellants,  by  which  the 
last  are  liable  in  an  action  to  the  first.  On  reference  to  the 
complaint  in  the  action,  it  is  seen,  that  it  alleges  but  two 
causes  of  damages  in  two  counts ;  and  asks  relief  but  for  those 
damages.  1st.  The  first  count  states  a  cause  of  action,  for 
so  prosecuting  the  work  under  the  statute,  as  to  undermine 
the  foundation  of  the  plaintifls'  building,  and  render  it  inse- 
cure, whereby  it  became  necessary  for  them  to  expend  a  sum 
named,  which  they  did  expend.  2d.  The  second  count  states 
a  cause  of  action,  for  the  injury  to  the  plaintiflfe  by  the 
removal  of  the  Hamilton  street  bridge,  making  access  to  their 
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property  less  easy  and  convenient,  and  rendering  it  impossi- 
ble for  vessels  to  lie  there.  On  the  trial  at  the  circuit,  all 
testimony  on  the  question  of  damages  was  taken  subject  to 
objection  by  the  defendants,  the  specific  grounds  of  which 
they  were  not  required  to  state  as  each  question  was  asked, 
but  were  permitted  to  give  as  a  whole  at  the  dose  of  the 
plaintife'  case.  The  objections  at  that  time  stated,  and  the 
exceptions  to  the  ruling  of  the  court,  and  the  positions  taken 
on  a  motion  for  a  nonsuit,  and  the  exceptions  then  taken,  will 
bring  up  for  the  consideration  of  this  court,  all  the  points 
here  made  by  the  appellants. 

It  is  to  be  observed,  that  though  evidence  was  given,  appli- 
cable to  the  first  count  in  the  complaint,  and  tending  to  show 
damage  of  the  nature  and  causes  as  therein  alleged,  no  proof 
was  made  of  the  amount  of  damage  resulting  to  the  plaintiffs 
from  the  undermining  of  the  plaintiflfe'  building,  and  thus 
rendering  it  insecure.  There  was  proof,  however,  of  direct 
damage  inflicted  upon  the  plaintiffs'  building,  in  the  tearing 
out  of  brick  work,  and  of  bearings,  and  of  cross-beams.  And 
there  was  proof  of  what  it  cost  to  repair  the  building  in 
these  particulars.  And  that  sum,  and  the  interest  on  it,  the 
jury  found  for  the  plaintiffs,  as  one  of  the  items  of  their  ver- 
dict. The  case  states  the  verdict  on  that  item  to  have  been 
rendered  "  upon  the  first  alleged  ground,  or  cause  of  action 
set  forth  in  the  complaint." 

The  judgment  entered  upon  the  verdict  slightly  enlarges 
upon  the  allegations  in  the  complaint,  and  upon  the  items  of 
the  verdict,  thus  "  by  the  undermining  of  the  building,  and 
destruction  of  the  wall."  The  verdict  and  the  judgment 
cannot  be  sustained  upon  the  first  cause  of  action,  as  it  is 
stated  in  the  complaint,  for  there  is  no  proof  in  dollars  and 
cents  of  any  damage  from  that  cause.  And  although  the 
verdict  and  judgment  are  coiTCct  in  the  amount,  and  there 
was  proof  of  that  amount  of  damage  sustained,  yet  it  was 
sustained  from  a  cause  not  alleged  in  the  complaint.  So  that 
the  verdict  and  judgment  cannot  be  sustained  on  that  item 
without  amendment,  if  such  objection  has  been  taken.    This 
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testimony  of  the  amount  of  damage,  and  the  particular  cause 
by  which  damage  was  sustained,  was  received  without  objec- 
tion, other  than  the  objections  made  in  a  group  at  the  close 
of  the  plaintiffs'  case.  One  of  these  objections  was,  that  the 
evidence  shoi^d  be  confined  to  the  issue,  and  the  special 
allegations  of  injury  set  up  in  the  complaint.  At  no  other 
stage  of  the  case,  does  it  appear  that  the  defendants'  counsel 
raised  any  objection,  or  asked  for  any  action  or  ruling  of  the 
court,  based  upon  this  especial  variance  of  the  proofs  from 
the  allegation  of  the  complaint.  And  the  case  shows  that  the 
objections  were  reduced  to  writing,  and  given  to  the  steno- 
grapher of  the  court ;  nor  does  it  appear  that  the  attention  of 
the  judge  was  called  to  them  in  detail.  If  this  dbjection  had 
been  singly  and  promptly  brought  to  the  attention  of  the 
learned  judge  who  presided  at  the  circuit,  it  would  at  once 
have  struck  him  that  the  testimony  was  inadmissible  under  the 
plaintiffs'  pleading,  and  he  would  have  rejected  the  testimony 
or  have  directed  an  amendment  of  the  pleading,  or  would 
have  conformed  the  pleadings  -to  the  proofs,  (Code,  §  173.) 
As  will  appear  hereinafter,  the  plaintiff  had  a  right  of  action 
for  that  direct  damage ;  and  tlie  testimony  would  fully  sustain 
a  recovery  for  the  amount  of  the  verdict  rendered.  It  does 
not  appear  in  the  papers  that  the  point  has  ever  been  made  by 
the  defendants,  other  than  as  above  noted,  that  here  was  a 
variance  between  the  pleading  and  the  proof.  In  the  very 
elaborate  points  of  the  appellants'  counsel  in  this  court,  the 
ground  is  not  taken  that  this  testimony  is  not  in  accord  with 
the  allegations  of  the  complaint,  nor  is  the  ground  here  taken 
that  for  the  damages  proven,  direct  and  immediate,  to  the 
plaintiffs'  building,  thus  shown  by  the  testimony,  there  was  not 
a  liability  to  them  existing  against  some  person  or  body  corpo- 
rate. It  is  plain  that  the  case  has  not  been  brought  up  for 
review  on  account  of  this  variance.  There  will  be  no  surjarise 
upon  the  defendants,  then,  if  we  treat  the  caee  aa  if  this  objec- 
tion had  been  waived,  aa  we  doubt  not  it  has. 

Then  we  come  to  the  principal  questions  presented  for  our 
decision;  and  they  are:  What  liability  did  the  city  assume! 


1871.]  GosTBR  V,  The  Matob  oy  Albany.  405 

Opinion  of  the  Court,  per  Folger,  J. 


Was  there  such  a  relation  of  the  plaintiffs  to  the  defendants 
as  that  an  action  will  lie  in  their  fevor  against  them,  and  for 
what  damages  to  their  property  can  the  plaintiffi  recover  ? 

The  consideration  of  these  will  cover  all  the  points  made  in 
this  court  by  the  appellants'  counsel. 

The  work  contemplated  by  the  provisions  of  the  statute 
brought  under  consideration  in  this  action  was  a  public  one, 
to  be  performed  by  public  agents,  under  due  authority  of  law. 
No  question  is  made  but  that  the  act  is  constitutional.  No 
private  property  was  to  be  taken  for  public  use,  without  just 
compensation^  The  work  is  styled  an  im^ovement^  in  different 
sections  of  the  act  It  is  to  be  inferred  that  it  was  an  improve- 
ment in  itself  desirable,  and  one  which  the  State  was  willing 
to  undertake.  It  is  quite  apparent,  however,  that  the  agents 
of  the  State  were  uncertain  what  would  be  the  sum  ultimately 
needed  to  meet  the  cost  and  expense  of  the  work  itself,  and 
the  payment  of  such  damages  to  property  of  private  owners, 
as  it  was  the  practice  of  the  State  to  make  compensation  for. 
So  that,  though  the  State  was  willing  to  undertake  the  work, 
and  considered  the  doing  of  it  as  desirable,  it  is  very  manifest 
from  various  provisions  of  the  statute  authorizing  it  that  the 
legislature  would  not  sanction  it  without  limiting  the  expense 
of  it  to  the  State,  and  restricting  its  agents  to  a  specified  sum. 
And,  further,  it  is  manifest  that  the  legislative  intention  was 
that  no  part  of  the  appropriation  from  the  State  treasury 
should  be  applied  to  the  payment  of  damages  to  property,  or 
for  property  taken,  or  to  any  other  outlay  than  the  cost  and 
expense  of  the  work  itself  to  be  done.  The  seventh  section 
of  the  act  makes  the  appropriation  of  $85,000,  and  provides 
that  the  expense  to  be  incurred  under  the  act  to  be  paid  by 
the  State  shall  not  exceed  that  sum.  In  the  second  section 
an  incidental  work  is  authorized,  if  it  can  be  done  wiihoxU 
expense  to  the  State,  In  the  fourth  section  a  subsidiary  work 
is  directed,  if  it  can  be  done  for  a  sum  not  to  exceed  $5,000, 
in  addition  to  the  value  of  the  land  to  be  reclaimed  by  it ; 
which  sum  would  come  out  of  the  appropriation  of  $35,000, 
for  the  last  is  the  sole  appropriation.    In  the  fifth  section 
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another  like  work  is  authorized,  if  it  can  be  done  without  any 
cost  or  expense  to  the  State.  It  will  be  seen  from  this  recapitu- 
lation that  there  is  prominent  in  the  whole  act,  in  all  of  its 
provisions  for  action  of  the  State,  this  determined  purpose  of 
the  legislature,  while  it  gave  authority  for  the  work,  to  keep 
the  expense  to  the  State  within  a  fixed  limit.  The  legislature 
was  also  fearful  of  the  claims  for  damage  which  would  be 
made  by  owners  of  property.  And  quite  as  prominent  in  the 
provisions  of  the  statute  is  the  intention  that  there  should  be 
no  payment  by  the  State  of  damages  to  private  owners.  And 
it  is  therefore  provided  that  the  State  shaU  not  he  liable  for 
any  damage  caused  to  property,  and  that  before  any  work 
shall  be  done  under  the  act,  the  city  of  Albany  shall  give 
formal  assent  to  assuming  such  liability ;  and  it  in  terms 
enacts  that  such  damage  shall  be  paid  by  the  city.  Another 
thing  is  apparent ;  that  the  State  and  the  city  of  Albany  were 
the  parties  to  the  transaction  and  arrangement  which  took 
definite  shape  in  this  statute.  The  restrictive  provisions  of 
the  act  were  for  the  protection  and  indemnity  of  the  State, 
and  the  provisions  for  the  assumption  of  liability  by  the  city, 
and  the  giving  of  its  assent  and  obligation,  were  to  make  the 
city  the  indemnitor  of  the  State.  There  is  no  intention  to 
be  found  in  it,  as  being  its  prime  spirit  and  purpose,  of  pro- 
viding protection,  safeguard  or  compensation  for  the  owners 
of  property  to  be  aflfected.  The  State  was  to  be  saved  harm- 
less, but  no  unnecessary  burden  was  to  be  put  upon  the  city. 
Thus,  by  section  five,  one  piece  of  work  is  authorized,  so  that 
it  may  be  done  without  cost,  expense  or  liability  for  damages, 
either  to  the  State  or  to  the  city.  In  other  words,  the  State 
would  merely  permit.  If  the  owners  of  property  to  be 
affected  by  that  particular  operation  chose  to  pay  the  cost  and 
expense  and  remit  the  damage  to  their  property,  asking  them 
not  of  the  State  or  city,  then  the  work  might  be  done  by  the 
agents  of  the  State.  So  the  work  mentioned  in  section  two 
might  be  done,  but  the  State  would  incur  no  expense,  and  the 
owners  of  property  must  consent  in  writing  to  its  being  under- 
taken before  it  should  be  entered  upon.     The  ideas  prominent 
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in  the  legislative  mind  were  to  effect  the  improvement  desired, 
without  exceeding  a  fixed  sum  for  the  expense  of  the  work 
upon  it,  and  without  the  begetting  of  claims  against  the 
State  for  damages  to  property.  The  first  was  sought 
to  be  attained  by  limiting  in  the  act  the  amount  to  be 
expended ;  the  second  by  placing  the  city  of  Albany  between 
the  State  aild  liability.  And  if  there  is  found  in  the  act  any 
provision,  the  effect  of  which  is  to  compensate  owners  of  pro- 
perty, or  to  make  good  to  them  damages  they  have  sustained, 
it  is  an  effect  following  upon  the  prime  purpose  of  a  full 
indemnity  to  the  State.  It  was  of  course  recognized  that  the 
court  could  not  take  private  property  for  public  use,  without 
a  just  compensation  therefor,  and  that  its  agents  could  not 
inflict  injury  directly  upon  property  without  liability.  And 
it  was  meant  that,  instead  of  the  State,  the  city  of  Albany 
should  make  that  compensation  and  meet  that  liability.  The 
result,  then,  of  tlie  passage  of  the  law  by  the  legislature,  and 
the  assent  of  the  city  of  Albany  to  its  provisions,  its  assump- 
tion of  liability  and  the  giving  of  its  obligation,  so  far  as  the 
questions  involved  in  this  action  are  concerned,  was  to  put 
the  city  in  place  of  the  State,  as  to  making  compensation  for 
private  property  taken,  and  as  to  any  liability  to  claims  for 
damages.  In  its  general  purpose  and  effect  the  act  made  ne 
new  rule  of  damages,  and  extended  no  unwonted  protection 
to  owners  of  property.  "Whether  it  did  so  by  particular 
phrases  wiU  be  hereafter  considered.  By  the  act  the  State 
would  do  the  work.  The  city  is  then  liable  to  pay  all  the 
damages  which  the  State  would  be  legally  liable  to  pay,  by 
reason  of  any  lawful  act  of  its  agents,  done  by  the  authority 
of  this  statute.  Now  here  it  may  be  said  that  then  the  city 
is  not  liable  at  aU,  for  as  the  State  is  not  subject  to  suit  by  its 
citizens,  and  whatever  it  pays,  it  pays  as  matter  of  grace,  there 
can  no  legal  liability  have  arisen  which  the  city  Las  assumed, 
and  against  which  it  has  indemnified.  But  to  this  there  are 
two  answers.  1st.  The  fact  that  the  State  is  not  subject  to  an 
action  in  behalf  of  a  citizen  does  not  establish  that  he  has  no 
claim  against  the  State,  or  that  no  liability  exists  from  the 
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State  to  him.  It  only  shows  that  he  cannot  enforce  against 
the  State  his  claim,  and  make  it  answer  in  a  oonrt  of  law  for 
its  liability.  What  is  made  out  by  this  objection  is,  not  that 
there  is  no  liability  and  no  claim,  but  that  there  is  no  remedy. 
If  the  owner  of  the  property  was  a  citizen  of  another  country 
or  another  State,  then,  but  for  an  express  restriction  of  the 
federal  Constitution,  the  right  to  sue  would  exist,  and  the 
liability  could  be  enforced  (U.  S.  Constitution,  Amendment 
XI),  which  shows  that  it  is  not  freedom  from  liability  which 
shields  the  State  from  suit,  but  tiie  lack  of  a  tribunal  in  whidi 
to  show  and  enforce  the  liability.  {O^wald^  admWs^  v.  State 
of  New  Yorh^  2  Dallas,  415.)  2d.  And  quite  as  satisfactory 
an  answer  is,  that  though  in  strictness  of  theory  the  State 
cannot  be  made  by  one  of  its  citizens  a  defendant  in  an  action 
to  enforce  his  claim  against  it,  yet  in  fact  and  in  practice  the 
State  does  recognize  and  admit  that  it  may  be  liable  to  its 
citizens  for  damage  to  their  property,  done  by  its  agents  in 
carrying  out  its  projects.  And  by  general  and  special  enacts 
ment  of  its  legislature,  it  has,  from  time  to  time,  provided 
either  for  direct  payment,  or  has  created  a  tribunal  before 
which  the  claim  may  be  litigated  and  by  which  it  may  be 
determined.  Indeed,  the  State,  as  much  as  one  of  its  citizens, 
is  subject  to  the  fundamental  law,  which  is  its  organic  exist* 
ence,  and  though  it  may  exerdse  its  right  of  eminent  domain, 
yet  it  cannot  take  private  property,  though  for  public  use, 
without  making  just  compensation  therefor.  It  cannot,  for  an 
invasion  of  this  provision,  be  sued  directly,  but  its  agents  may 
be  sued  and  enjoined.  And  as  an  abstract  proposition,  a 
liability  does  exist  on  its  part  to  its  citizen  to  a  legal  claim 
for  damage  to  his  property,  though  he  may  be  without  a 
tribunal  to  which  he  may  cite  it  for  redress.  In  this  sense> 
then,  the  State  might  become  liable  to  these  plaintifis,  and 
they  might  have  a  claim  against  it,  for  just  that  damage  to 
their  property  for  which  any  public  authority  less  than  the 
State  would  be  liable  to  them,  which,  under  the  sanction 
of  this  act,  had  done  this  work  without  willful  act  or 
malice. 
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It  follows,  then,  that  the  city,  by  tJie  assumption  of  the 
liability  of  the  State  and  its  covenant  to  pay  and  indemnify, 
put  itself  in  precisely  that  position.  It  would  be  idle  for  the 
State,  if  it  stood  upon  the  ground  that  it  could  not  be  liable 
for  damage,  to  ask  and  insist  upon,  as  a  condition  precedent 
to  entering  upon  the  work,  that  it  should  be  furnished  with 
indemnity  against  liability.  If  it  be  said,  that,  as  the  State 
cannot  be  sued,  it  is  practically  not  liable,  and  therefore  the 
obligation  of  the  city  binds  not,  for  there  is  nought  against 
which  it  is  to  protect,  the  answer  is,  if  the  State  meant  to 
assume  that  position,  and  to  say  that  it  was  not  liable,  then 
it  needed  not  protection,  and  would  not  have  sought  for 
indemnity.  The  evident  desire  of  the  legislature  for  indem- 
nity, its  placing  the  freedom  of  the  State  from .  claim  for 
damage  in  limine  the  doing  of  this  work,  shows  that  it 
expected  claims,  and  meant  that  they  should  not  be  evaded 
by  technicality,  but  fairly  met.  Though  so  far  as  not  being 
subject  to  suit  might  free  the  State  from  liability  for  its  acts, 
its  usage  lias  been  to  do  full  justice  to  the  citizen  in  its  deal- 
ings with  him  and  his  property.  The  legislature  was  con- 
scions,  that,  though  the  State  could  not  be  summoned  to  the 
permanent  and  general  forum,  and  made,  by  process  of  law, 
to  answer  to  a  claim,  yet  that  there  was  a  forum  erected  by 
practice  and  long  legislative  use,  in  which  it  was  liable,  and 
in  which  the  State  was  used  to  respond  in  damages.  And 
the  effect  of  this  act,  and  of  the  assent  of  the  city,  and  of  its 
obligation,  is  to  put  the  city  in  the  place  of  the  State,  and  for 
the  city  to  take  on  such  relations  to  the  owners  of  property 
affected  by  this  work  as  the  State  would  have  borne  to  them 
-were  it  practically  liable  for  its  dealings  with  them  and  their 
property  and  amenable  to  process  therefor.  Any  claim  on 
the  part  of  those  owners  for  damage  to  property,  which  a 
court  would  enforce  against  a  body  corporate  acting  under 
duo  authority  of  law,  the  city  of  Albany  agreed  to  assume 
and  pay,  and  against  it  to  indemnify  the  State.  We  use  the 
words,  ^'  which  a  court  would  enforce,"  with  consideration. 
We  are  well  aware,  from  the  acts  which  crowd  the  statute- 
Hand— Vol.  IV.      62 
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book,  that  the  legislature  has  gone  far,  and  often  beyond  the 
line  of  legal  liability,  and  has  miade  provision  for  the  hearing 
and  payment  of  claims  which  a  conrt  of  law  wonld  not  enter- 
tain. But  it  was  in  the  exercise  of  a  sovereign  grace ;  it  was 
a  bestowal  of  favor,  not  governed  by  rules,  capricious  and 
devious,  following  no  well-marked  and  direct  pathway.  We 
are  not  disposed  to  hold  that  the  city  is  bound  to  do  all,  or 
anything  which  the  State  might  be  brought  to  do,  as  gracious 
accord  to  the  petition  of  a  citizen.  For  what  that  would  be, 
could  not  be  foreseen.  And  it  is  not  a  fair  assumption  that 
an  indemnity  would  be  given  against  it.  But  what,  if  it  were 
amenable  to  process,  could  be  got  from  it  by  compulsion. 
For  so  much,  by  this  act,  and  this  assent,  and  this  obligation 
is  the  city  of  Albany  liable ;  for  that  might  enter  into  con- 
templation, and  be  compassed  by  reasonable  forethought. 

The  next  question  is,  to  whom  is  the  city  of  Albany  liable  ? 
The  sixth  section  of  the  act  provides  that  the  State  shall  not 
be  liable  for  any  damage  to  property,  caused  by  the  making 
of  the  improvement ;  but  that  if  any  claim  shall  arise,  the 
same  shall  he  paid  hy  the  city  of  Albany^  which  shall  give 
its  assent  to  assuming  such  liahUity  and  indemnifying  the 
State  against  the  same.  So  far  as  this  action  is  concerned, 
the  question  above  put  is  mainly  affected  by  the  provisions 
of  this  sixth  section.  The  city  did  give  its  assent,  and  did 
covenant  to  assume  the  payment,  and  that  it  would  pay  all 
damages  caused  to  property  by  the  making  of  the  improve- 
ment. It  did  thereby  assume  all  liability,  and  did  agree  to 
save  harmless  and  indemnify  the  State  against  any  claim  or 
claims  arising  to  the  property. 

It  is  to  be  observed,  that  the  instrument  executed  by  the 
city  to  the  State  is  not  a  bond.  The  city  is  not  bound  in  a 
penalty,  from  which  it  may  be  discharged  on  the  performance 
of  a  condition.  So  that  the  case  of  Turk  v.  JRidge  (2  Hand, 
206),  is  not  applicable.  The  instrument  is  an  agreement  of 
the  city,  under  its  corporate  seal,  with  the  State,  for  the  pro- 
tection and  indemnity  of  the  State,  and  the  payment  of  all 
damages  caused  to  property,  and  by  it  the  city  doth  in  terms 
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assume  all  liability  therefor.  In  consideration  that  the  State 
would  do  this  work,  and  in  view  of  the  certain  result,  that 
damage  must  be  done  to  property  in  the  doing  of  it,  the  city 
makes  to  the  State  this  promise,  that  it  will  pay  that  damage. 
Here  is  the  promise,  the  consideration  and  the  promisee, 
definitely  brought  out.  The  ultimate  beneficiary  is  uncer- 
tain. It  is  settled  in  this  State,  that  an  agreement  made 
on  a  valid  consideration,  by  one  with  another,  to  pay  money 
to  a  third,  can  be  enforced  by  the  third  in  his  own  name. 
{Lawrence  v.  Fox^  20  N.  T.,  268 ;  Secor  v.  I^yrdj  3  Keyes, 
525.)  And  though  a  distinction  has  sometimes  been  made  in 
fevor  of  a  simple  contract  {Hall  v.  MarsPm,  17  Mass.,  575 ; 
D.  c&  Jff.  Canal  Co.  v.  W.  Co.  Bank^  4  Den.,  97),  it  is  now 
held  that  when  the  agreement  is  in  writing,  and  under  seal, 
the  same  rule  prevails.  (  Van  Scliaick  v.  Third  Av.  li.  H.y 
38  N.  Y.,  346 ;  Rica/rd  v.  Sanderson^  2  Hand,  179.)  Nor 
need  the  third  person  be  privy  to  the  consideration.  {Secor 
V.  Lardy  supra.)  Nor  need  he  be  named  especially  as  the 
person  to  whom  the  money  is  to  be  paid.  In  that  class  of 
cases,  which  holds  that  a  grantee  of  mortgaged  premises,  who 
takes  them  subject  to  the  lien  of  the  mortgage,  which,  by 
words  in  the  deed  of  conveyance  to  him,  he  assumes  to  pay, 
is  personally  liable  to  the  holder  of  the  mortgage,  for  the 
amount  of  the  mortgage  debt,  no  question  seems  to  be  made ; 
but  that  the  action  may  be  maintained  in  the  holder's  name, 
though  the  agreement  be  not  made  immediately  for  the  bene- 
fit of  the  plaintiff,  nor  he  be  named  in  the  deed.  Thus  in 
JSurr  V.  JBeers  (24  N.  T.,  178),  the  clause  in  the  deed  des- 
cribed the  mortgages  as  held  by  John  Cramer,  which  mort- 
gages the  grantee  thereby  assumed  to  pay.  And  the  case  last 
cited  was  not  an  action  in  equity,  for  the  foreclosure  of  the 
mortgage,  in  which  the  mortgagor  and  his  grantee  were  both 
parties.  (See  page  179.)  It  was  an  action  to  recover  a  per- 
sonal judgment  against  the  grantee.  The  question  was  dis- 
tinctly raised,  that  there  was  no  privity  of  contract  between 
the  plaintiff  and  defendant.  And  the  decision  against  the 
defendant  was  put  in  the  language  of  Denio,  J.,  "  upon  tho 
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broad  principle,  that  if  one  person  make  a  promise  to  another 
for  the  benejit  of  a  third  person^  that  third  person  may  main- 
tain an  action  on  the  promise."  In  this  ease,  the  city  agreed 
to  pay  all  damages  caused  to  property,  and  assumed  all  liabi- 
lity therefor.  This  was  a  promise  made  to  the  State,  for  the 
benefit  of  any  third  person,  to  whose  property  damage  was 
caused.  Kor  is  it  an  anomaly,  that  the  liability  which  the 
city  assumes,  is  not  in  existence  at  the  date  of  its  obligation, 
nor  that  the  person  who  is  to  be  benefited  by  it  is  not  then 
known.  So  it  is  with  the  official  bonds  of  sheriiSs  and  other 
public  officers.  And  see.  People  v.  Solmes  (5  "Wend.,  191). 
In  Button  v.  Poole  (3  Bos.  &  Pull.,  149,  note  a.),  and  in 
iSchermerhorn  v,  VanderKeyden  (1  J.  R.,  189),  the  promisee 
was,  at  the  time  of  making  the  promise,  under  no  legal  Kabi- 
lity  to  the  person  for  whose  benefit  the  promise  was  made. 

Our  conclusion  is  that  the  city  became  liable  to  the  plaintiffi 
in  this  action,  and  that  they  may  maintain  their  action  against 
it  upon  the  facts  as  they  appear.  The  next  question  is,  to 
what  extent  is  the  city  liable  to  the  plaintiffi  I  There  are  two 
sections  of  the  act,  the  provisions  of  which  afifeot  the  liability 
of  the  city  under  its  assumption  and  obligation.  The  third 
section  provides  that,  if  certain  bridges  shall  be  injured  in 
consequence  of  the  improvement,  such  damages  shall  be 
assumed  and  paid  by  the  city  of  Albany.  The  damage  here 
indicated  is  one  to  the  bridges  as  pieces  of  property,  and  the 
payment  is  to  be  made  to  the  owners  of  the  bridges  for  any 
injury  to  their  property.  It  is  not  meant  that  damage  to  pro- 
perty other  than  the  bridges  themselves,  shall  be  paid  for, 
resulting  from  an  injury  to  the  bridge.  The  sixth  section 
provides  that  the  State  shall  not  be  liable  for  any  danaage  to 
property  caused  by  making  the  improvement,  but  if  any  daim 
shall  arise,  the  same  diall  be  paid  by  the  caty  of  Albany.  We 
have  already  shown  that  the  general  intent  of  the  whole  act 
was  that  the  city  alone  should  take  the  place  of  the  State  in 
answering  for  damages  caused  by  such  improvement,  and  tliat 
the  damage  was  such  as  would  form  a  legal  claim  against  the 
State  were  it  amenable  to  process;  nor  do  we  see  anything  in 
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the  words  and  phrases  of  this  section  which  compel  a  con- 
struction more  broad  than  that.  "  Damage  "  and  "  claim  " 
are  words  having  a  well  defined  meaning  in  statutes  and  legal 
instruments.  And  for  so  much  as  they  rightfully  convey,  for 
so  much  is  the  city  bound.  ""What  is  a  claim  ?  It  is,  in  just 
judicial  sense,  a  demand  of  some  matter,  as  qf  rights  made 
by  one  person  of  another  to  do  or  forbear  to  do  some  act  or 
thing  da  a  fnatter  of  dutyP  {Prigg  v.  PenrCa^  16  Peters, 
615.)  The  plaintiffs  may  claim  no  more  of  the  city  than  the 
law  will  give  them  as  a  matter  of  right.  The  city  need  pay 
as  much  as  the  State  should  pay,  86  matter  of  duty. 
The  parties  are  remitted,  then,  to  the  settled  rules  of  law,  to 
find  how  great  is  the  right,  how  onerous  the  duty. 

The  plaintiffs'  claims  are  of  two  kinds ;  one  is  for  damage, 
direct  and  immediate,  done  to  their  property  in  the  prosecution 
of  this  work.  For  this  the  city  must  answer.  This  was  the 
damage  caused  in  the  process  of  tearing  down  the  building 
next  that  of  the  plaintiffi'.  In  doing  this,  brick-work,  and  • 
bearings,  and  cross-beams  of  the  plaintiffi'  building  were 
torn  out  There  is  no  assertion  or  proof  that  this  was  done 
unnecessarily,  carelessly  or  wantonly.  It  seems  to  have  been 
an  immediate,  direct,  natural  and  necessary  result  of  the 
removal  of  the  adjoining  building,  and  the  removal  of  that 
building  was  essential  to  the  proper  prosecution  of  the  work 
under  the  act.  To  rebuild  the  brick-work  torn  out  and  repair 
the  ends  of  the  building  of  the  plaintiffs ,  where  the  bearings 
and  cross-beams  were  displaced,  was  an  expense  to  the  plaintiffs 
of  $364.24,  and  for  this  sum  and  the  interest  on  it,  probably 
the  jury  gave  to  the  plaintiffs  the  item  in  their  verdict  of 
$400.20.  There  is  testimony,  to  be  sure,  that  the  excavation 
at  the  side  of  the  building,  and  the  jarring  of  it  from  the 
driving  of  piles  near  it,  were  injurious  to  it.  But  there  is  no 
testimony  of  any  amount  of  damages  from  these  causes,  nor 
do  we  see  that  the  jury  awarded  the  plaintifife  anything  there- 
for. It  is  not  needed,  then,  that  we  determine  whether 
damages  therefrom  may  be  lawfully  claimed  by  the  plaintiffs, 
so  far  as  the  verdict  of  the  jury  is  to  be  sustained.    Tlie 
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plaintiffs  further  claim  that  the  best  approach  to  their  property 
having  been  by  the  Hamilton  street  bridge,  and  tliat  having 
been  entirely  removed  by  the  agents  of  the  State,  a  damage  has 
resulted  to  their  property  for  which  the  city  is  liable.  No  part 
of  the  bridge  was  on  the  property  of  the  plaintiffs.  They  had 
no  interest  or  right  in  it  as  property.  There  is  left 
to  the  plaintiflfe  an  approach  to  their  property  by  the  State 
street  bridge,  though  less  near,  less  easy,  less  commodions. 
The  damage  to  the  plaintiffs'  property  from  this  cause  is 
entirely  indirect  and  remote.  It  is  not  claimed  to  the  con- 
trary, and  we  shall  assume  that  the  State  had  right,  by  virtue 
of  this  act  or  from  other  source,  to  do  this  work,  and  in  doing 
it  to  remove  this  bridge.  The  bridge,  so  far  as  the  plaintiffs 
were  interested  in  it,  was  but  a  part  of  a  public  street  or 
highway.  Over  streets  and  highways  the  legislature  has  con- 
trol, and  may,  when  no  private  interests  are  involved  or 
invaded,  close  them,  and  altogether  relinquish  their  use  by 
•the  public.  ^The  PeopU  v.  Kerr,  27  N.  T.,  188-92.)  And 
if  in  the  exercise  of  this  right  a  street  be  discontinued,  and 
the  value  of  lands  abutting  on  other  part^  of  the  street,  and 
on  neighboring  streets,  is  lessened,  it  is  not  such  an  injnry  to 
the  owner  as  to  entitle  him  to  damages.  {Smith  v.  CUy  of 
Boston,  7  Gush.,  254.) 

Ip  that  case  Shaw,  Ch.  J.,  says :  "  The  damage  must  be 
the  direct  and  immediate  consequence  of  the  act  complained 
of,  and  remote  and  contingent  damages  are  not  recoverable. 
The  petitioner  has  free  access  to  all  his  lots  by  pnblic  streets. 
The  burden  of  his  complaint  is  that  in  going  to  some  of  his 
houses,  in  some  direction,  he  may  be  obliged  to  go  farther 
than  he  otherwise  would.     The  inconvenience  sustained  was 
not  such  an  injury  done  him  in  his  property  as  to  entitle  him 
to  damages."     The  case  cited  seems  quite  analogous  to  that 
under  consideration.    Here  the  sole  complaint  of  the  plain 
tiffs  is  that  by  the  removal  of  the  Hamilton  street  bridge 
they  are  forced  to  use  the  public  approach  to  their  lands  by 
the  State  street  bridge,  and  that  though  by  this  way  access 
may  be  had  to  them,  it  is  not  so  direct,  so  near,  nor  so  com- 
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inodious.  Tliis  is  an  injury,  not  the  direct  and  immediate 
result  of  the  removal  of  the  bridge  first  mentioned.  The 
removal  was  effected,  so  far  as  appears,  with  care,  for  the 
benefit  of  the  public ;  and  it  was  done  by  authority  of  the 
legislative  act.  Assuming  that  the  statute  did  not  by  some 
particular  provision  or  phraseology  provide  for  the  payment 
of  consequential  damages  or  such  as  may  result  to  persons 
whose  lands  are  not  taken  or  immediately  injured,  the  State 
would  not  have  been  liable  for  the  damages  claimed  by  the 
plaintiffs  as  following  from  the  removal  of  this  bridge,  nor  is 
the  city  liable.  {Radcliff^s  ea^rs  v.  The  Mayor^  14  N".  Y., 
195 ;  Hatch  v.  Vermont  C.  li.  TT.,  Redf.  Am.  R.  W.  cases,  p. 
291 ;  S.  C,  25  Vt,  49.)  And  so  as  to  the  damages  to  the 
plaintiffs'  property,  claimed  to  have  been  sustained,  "  because 
no  vessel  can  now  lie  there  as  formerly  before  the  lots  south 
of  it  were  cut  away."  If  such  damage  was  had,  it  was  not 
immediate  and  direct ;  but  remote  and  incidental.  The  pro- 
perty remained  the  same,  intact.  If  its  value  has  been  les- 
sened in  this  way,  it  is  because  other  property,  having  been 
taken  and  paid  for  and  removed,  its  absence  renders  the  land- 
ing place  less  desirable.  The  plaintifiB  have  all  that  they 
ever  had,  save  the  resulting  benefit  from  a  neiglibor's  pro- 
perty. They  can  offer  now  the  space  and  front  they  ever 
owned ;  and  if  it  is  less  acceptable,  it  is  because  they  cannot 
suggest  the  advantage  of  the  land  once  adjoining  which  the 
new  owner  has  chosen  to  change  into  water.  Their  property 
has  not  been  lessened.  The  use  of  it,  if  their  allegation  is 
true,  is  of  less  value.  This  is  a  necessary  consequential  dam- 
age accruing  to  their  premises,  for  which  the  defendants  on 
general  principles  are  not  liable.  (Redfield's  Railway  Cases, 
above  cited,  291-97.)  But  it  is  claimed  by  the  learned  coun- 
sel for  the  respondents,  that  by  this  act  the  legislature  has 
expressly  provided  for  the  payment  of  consequential  damages. 
His  first  position  is  that  this  act  could  not  have  intended  to 
provide  only  for  the  damage  to  an  owner  for  the  taking  of 
his  land,  for  the  reason  that  there  was  already  a  general  sta- 
tute providing  that  "when  any  lands,  waters  or  streams 
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appropriated  by  the  canal  commissioners  to  the  use  of  the 
public  shall  not  be  given  or  granted  to  the  State,"  it  is  made 
the  duty  of  the  canal  {^praisers  to  assess  the  damages  (1  R.  S.^ 
225,  §  46),  and  of  the  canal  commissioners  to  pay  the  same. 
(Id.,  226,  §  53.)  But  this  law  is  not  applicable  to  this  case, 
for  the  reason  that  by  this  act  it  was  not  the  canal  commis- 
sioners, but  the  contracting  board,  under  the  direction  of  the 
canal  board,  which  was  authorized  to  make  the  improvement, 
and  to  take  the  lands  needed  for  it,  and  for  the  farther  reasoa 
that  this  act  provides  for  damage  other  than  for  the  taking 
of  land,  to  wit.,  the  direct  and  immediate  damage  to  lands 
and  property  not  taken.  So  that  the  provisions  of  the  Revised 
Statutes  do  not  cover  the  case,  and  no  inference  of  an  intent 
to  provide  for  consequential  damages  is  necessarily  to  be 
drawn  from  the  fact  of  this  act  providing  other  and  novel  way 
of  meeting  the  damage  to  property.  As  we  liave  before 
shown,  one  of  the  chief  purposes  of  the  statute  was  to  exempt 
and  shield  the  State  from  liability,  and  to  place  it  all  upon  the 
city  of  Albany,  and  it  of  necessity  required  an  enactment  to 
accomplish  this;  no  provision  of  general  law  covered  tliat 
case,  and  special  enactment  was  made. 

The  next  position  of  the  learned  counsel  for  the  respond- 
ent is,  that  the  sixth  section  of  this  act  recognizes  the  right  to 
compensation  for  all "  damage  to  property  caused  by  making 
such  improvements,"  and  provides  for  payment  by  the  city 
and  not  by  the  State ;  and  that  this  section  applies  to  conse- 
quential damages  alone,  from  the  fact  that  all  damages  for 
property  taken  were  already  expressly  provided  for  by  the 
general  statute  above  cited,  which  damages  were  to  be  paid 
by  the  State.     This  is  not  tenable,  for  the  reason  already 
given,  that  the  general  statute,  upon  the  existence  of  which 
this  position  is  also  based,  does  not  apply  to  the  result  of  tho 
work  under  this  act.    And  conceding,  as  we  have,  that  the 
act  does  mean  to  care  for  other  damages  than  those  for  land 
taken,  still  it  may  stop  short  of  providing  for  consequential 
damages.    It  does  provide  for  the  direct  damages  to  pro 
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perty  other  than  the  taking  of  it,  and  thus  a  scope  is  given  to 
it  broader  than  a  provision  only  for  lands  taken. 

The  next  position  taken  by  the  learned  counsel  for  the 
respondent  is,  that  since  the  judgment  in  Lansing  v.  Smith 
(4  "Wend.,  9),  by  which  the  plaintiff  obtained  damages  for 
only  direct  injury  to  his  lands,  tlie  legislature  has  been  careful 
to  supply  the  omission.  And  quotations  are  made  from  dit- 
ferent  statutes,  in  which  comprehensive  language  has  been 
used,  as  in  chap.  163,  Laws  of  1835,  page  171 :  "  all  such 
damages  as  the  owner  of  property  taken,  or  in  any  Tnanner 
injured  or  affected  hy  smy  of  the  improvements  contem- 
plated ;"  and  in  chap.  139,  Laws  of  1836,  page  187 :  "  all 
such  damages  as  the  owner  of  any  property  taken,  or  i7i  any 
manner^  injur ed^'^  etc,  "  injured  in  consequence  of  the  open- 
ing ;"  and  there  are  the  like  phrases  in  subsequent  acts.  But 
in  this  act  of  1866  such  phraseology  is  not  used.  It  is  to  be 
supposed  that  this  statute  was  not  adopted  without  a  know- 
ledge on  the  part  of  the  legislature  of  previous  legislative 
action  on  this  subject.  When,  then,  in  the  penning  of  this 
act,  a  set  of  narrower  phrases  was  used,  we  are  obliged  to 
infer,  either  that  it  was  done  heedlessly,  or  with  the  purpose 
of  imposing  a  stricter  measure  of  damages.  The  last  is  the 
inference  to  which  proper  observance  of  rules  of  interpreta- 
tion forces  us.  (Dwarris  on  Stat.,  707.)  We  have  already 
stated  that  in  our  view  the  general  purpose  and  intent  of  the 
statutes  was  to  impose  upon  the  city  of  Albany  a  liability  for 
such  damages  to  property  as  could,  by  rules  of  law  applicable 
to  such  a  case,  be  rightfully  claimed  by  an  owner  of  property. 
We  find  nothing  in  the  phraseology  of  the  statute  to  alter 
that  view,  in  favor  of  owners  of  property  in  general.  There 
is,  to  be  sure,  in  the  third  section,  this  phrase :  "  If  any  of 
the  bridges  ci*ossing  said  basin  *  *  *  *  shall  he  injured 
in  consequence  of  the  improvement  *  *  *  such  damages 
shall  be  assumed  and  paid  by  the  city  of  Albany,"  which  is 
different  from  the  phrase  in  the  sixth  section,  under  which 
the  plaintiffs  bring  action,  where  the  phi'ase  is  simply,  "  dam- 
age  to  property  caused  hy  the  making  of  such  improvement.^^ 
Hand  —  Vol.  IV.        63 
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If  we  hold,  as  we  are  bound  to,  that  this  difference  of  words 
is  of  purpose,  it  strengthens  the  position  that  the  sixth  section 
was  not  meant  to  create  an  enlarged  rule  of  damages,  but  to 
confine  it  within  a  narrower  limit  than  that  proposed  by  the 
third  section.  Stress  was  laid  by  the  learned  counsel  for  the 
respondents  upon  the  phrase,  '*  damage  to  cmy  property 
cavsed^'*  used  in  the  sixth  section.  It  is  to  be  observed,  that 
this  plirase  is  employed  where  the  purpose  is  to  declare  that 
the  State  shall  be  kept  free  from  liability  for  damage.  This 
being  one  of  the  prime  ideas  in  the  mind  of  tlie  draftsman,  it 
might  well  be  that  the  words  used  would  be  quite  capacious. 
But  yet  we  do  not  see  that  they  imply  more  than  we  have 
above  allowed  to  the  act  in  its  general  scope.  Damage  to 
(my  property  means  that  damage  which  is  done  by  an  injury 
inflicted  upon  property  not  taken  but  impaired,  as  well  as  that 
damage  done  by  taking  and  appropriating  it.  "  Damage  to 
any  property  caused,^'  is  of  no  wider  import  than  dainage  to 
any  property.  And  more  than  that,  the  word  caused  is  to  be 
read  with  the  following  phrase,  "  by  the  making  of  such 
improvements,"  and  others.  It  confines  the  damage  to  such 
as  is  done  in  the  process  of  this  particular  work. 

Our  conclusion  is,  that  the  plaintiffs  had  a  right  of  action 
against  the  defendants,  for  compensation  for  the  injury  direct 
and  immediate  to  their  property,  but  that  they  had  no  right 
of  action  for  the  depreciation  in  value  arising  from  the  remo- 
val of  the  Hamilton  street  bridge,  which  was  indirect  and 
contingent. 

The  judgment  should  be  afiirmed  for  $400.20  thereof,  with 
interest,  and  revei'sed  for  $800  thereof,  without  costs  to  either 
party  of  this  appeal. 

All  the  judges  concurring,  except  Peokhah,  J.,  who, 
having  been  a  member  of  the  court  below,  did  not  sit. 

Judgment  affirmed,  to  the  extent  of  $400.20  damages,  and 
reversed  as  to  residue  of  recovery,  without  costs  of  this  appeal 
to  either  party. 
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James  M.  Smith  et  al.,  Respondents,  -y.  Benjamin  F.  Fel-    ii5     si 

TON  et  al.,  Appellants,  \n9    68 

I  43    410 

ikiuity  requires  that  cross  demands  be  set  off  against  each  other,  if,  from     p^  ^ 
the  nature  of  the  claim  or  the  situation  of  the  parties,  Justice  cannot  oth-        A^  ^05! 
erwise  be  done.  _^-— i 

The  insolvency  of  one  of  the  parties  is  a  sufficient  ground  for  the  allowance 
of  a  set-off  in  equity. 

Accordingly,  Tield,  that  the  amount  of  a  partnership  deposit  with  an  insol- 
Tent  banker  was  a  proper  subject  of  set-off  in  an  action  brought  by  the 
assignee  in  trust  for  creditors  of  such  banker,  on  a  note  held  by  the 
banker  made  by  one  of  the  partners  and  endorsed  by  the  other  for  part- 
nership purposes,  although  such  note  was  not  due  at  the  time  of  the 
assignment 

(Argued  December  19, 1870;  decided  January  24, 1871.) 

Appeal  from  the  judgment  of  the  General  Term  of  the 
Superior  Court  of  Buffalo,  directing  judgment  for  the  plain- 
tiffs, on  a  verdict  rendered  at  the  circuit,  where  the  exceptions 
of  the  defendants  were  ordered  to  be  heard  in  the  first  instance 
at  the  General  Term. 

The  action  is  upon  a  promissory  note,  made  by  Benjamin 
F.  Felton,  which  came  to  the  plaintiffs,  as  assignees  of  Edward 
S.  Eich,  under  an  assignment  for  the  benefit  of  creditors.  Rich 
was  a  private  banker  at  Buffalo,  and  discounted  the  note  in 
suit  for  the  defendants'  firm  of  "  Felton  and  Butler,"  and  the 
amount,  less  the  discount,  was  placed  to  the  credit  of  the 
defendants.  The  note  was  made  by  one  of  the  defendants, 
and  indorsed  by  the  other,  to  conform  to  a  usage  of  Rich, 
requiring  an  indorser  in  form  on  all  paper  discounted  by  him. 
Rich  became  insolvent,  and  closed  his  bank  about  the  9th  day 
of  April,  1866,  the  defendants  having  to  their  credit  in  the 
bank,  subject  to  their  draft,  an  amount  considerably  more  than 
sufficient  to  pay  the  note,  which  had  not  then  matured.  On 
liie  day  of  the  closing  of  the  bank,  and  two  or  three  days 
before  the  assignment  to  the  plaintiffs,  the  defendants  applied 
at  the  bank  to  the  teller,  the  only  person  there  at  the  time, 
and  who,  in  the  absence  of  Rich  and  the  other  clerk,  who  was 
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called  the  cashier,  was  accustomed  to  transact  the  biisine&s  of 
the  bank,  to  draw  out  their  deposits,  but  were  told  that  the 
bank  was  closed  by  an  order  from  New  York,  and  they  conld, 
not  pay  anybody.  The  defendants  then  said  they  wanted  the 
money  then  on  deposit  to  offset  against  the  note  to  the  amount 
of  the  note,  and  the  teller  replied  that  the  account  would  off- 
set the  note,  and  it  should  be  done.  Rich  was  at  the  time  in 
Buffalo,  but  the  fact  was  unknown  to  the  defendants,  who 
supposed  he  was  in  New  York,  where  his  family  was,  and 
where  he  spent  most  of  the  time ;  and  the  cashier  was  sick. 
The  defendants  insisted,  in  substance,  and  in  different  forms, 
that,  under  the  circumstances,  and  as  against  the  plaintiffs,  the 
money  to  their  credit  constituted  an  equitable  set-off  to  the 
note.  The  claim  was  disallowed  by  the  Superior  Court  of 
the  city  of  Buffalo,  and  a  verdict  was  rendered  for  the  amount 
of  the  note  and  interest  against  the  defendants,  by  the  direc- 
tion of  the  judge  at  the  trial. 

The  exceptions  to  the  rulings  upon  the  trial  were  heard  in 
the  first  instance  at  General  Term,  and  a  motion  for  a  new 
trial  denied  and  judgment  given  for  the  plaintiffs.  From 
that  judgment  the  defendants  have  appealed  to  this  court. 

K  G.  Sprague^  for  the  appellants,  that  equity  has  power  to 
require  set-off  when  the  common-law  and  statute  do  not. 
{EaopartCj  Stevens,  11  Vesey,  24 ;  Barbour  on  Set-off,  p.  189; 
Green  v.  Farmer^  4  Burr.,  2,  220 ;  Freeman  v.  Lomans,  9 
Hare,  116 ;  Dwncan  v.  Lyon,  3  J.  C.  R.,  356  ;  Whitaker  v. 
Rush,  Ambler,  407 ;  Ex  parte,  Deeze,  1  Atk.,  228.)  That  the 
amount  due  the  defendant's  ^om/Zy  was  a  proper  set-off  against 
the  note.  {In  matter  of  Van  Alien,  Redr  of  Bank  of  Albany, 
37  Barb.,  225  ;  Pond  v.  Smith,  4  Conn.,  297 ;  Dinwiddie  v. 
Kerby,  6  J.  J.  Marsh.,  501 ;  HoUbrook  &  Ferme  v.  The  ReSr 
of  the  Am.  Fire  Ins.  Co.,  6  Paige,  220.)  That  the  equity 
exists  upon  the  maturity  of  the  demand  sought  to  be  set  off. 
(Lindsay  v.  Jackson,  2  Paige,  580 ;  Opinion  in  Bradley  v. 
Angdl,  3  Comst.,  478 ;  Denio,  J.,  in  Myers  v.  Davis,  22  N. 
Y.  R.,  493.)    That  assignee  for  creditors  has  only  right  of 
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his  assignor.  {Griffin  v.  Marqtcardtj  17  N.  Y.,  30 ;  I^tiU  et 
d.  V.  Holbrooke  4  Edward's  Ch.  R.,  539 ;  Gay  v.  Gay^  10 
Paige,  377 ;  Analie  v.  Boyntoriy  2  Barb.,  258 ;  Chance  v. 
IsaacSy  5  Paige,  592  ;  In  matter  of  Howe^  1  Paige,  125 ; 
Mo88  V.  Goodman,  14  Abb.,  113 ;  2  Story  Eq.  Jur.,  §  1228 ; 
Reed  v.  Sands  et  ^.,  37  Barb.,  185  ;  Denio's  opinion  in  Van 
Husen  v.  RadcUff,  17  N.  Y.,  580 ;  McCogg  v.  Woodman,  28 
IlHnois,  84.) 

John  Ganson,  for  the  respondent,  that  plaintiffs  held  note 
for  good  and  valid  consideration.  (Martin  v.  KummuUer, 
10  Bos.,  16 ;  Id.,  37  N.  Y.,  396,  affirming  same  case.)  That 
defendants  did  not  bring  claim  within  the  statute  of  set-offs. 
(2  Revised  Statutes,  354,  §  18,  subdiv.  9 ;  Williams  v.  Brown, 

2  Keyes,  486  ;  Wells  v.  Stewart,  3  Barb.,  40 ;  Smith  v.  Van 
Loan,  16  Wend.,  659;  Myers  v.  Dams,  22  K  Y.,  489; 
Bechvoith  v.  Union  Bank  of  N.  Y.,  5  Seld.,  211.)  Equity 
suits  by  the  Revised  Statutes  governed  by  same  rule  as  suits 
at  law.  (2  Revised  Statutes,  174,  §  40 ;  Chapman  v.  Boieri- 
son,  6  Paige,  629 ;  Irving  v.  Be  Kay,  10  Paige,  319,  322 ; 
also  Barber  v.  Spencer,  11  Paige,  517 ;  Bradley  v.  Angel, 

3  Comst,  475.) 

Allen,  J.  At  the  time  of  the  failure  of  Rich,  he  was 
indebted  to  tlie  defendants  to  an  amount  more  than  sufficient 
to  pay  tlie  note  in  suit,  and  the  debt  was  then  due.  The  note 
held  by  Rich  was  made  for  the  benefit  of  the  firm  of  Felton 
&  Brother,  composed  of  the  defendants,  and  constituted  a 
firm  debt,  although  for  the  convenience  of  business  their 
liability  was  in  form  several,  the  one  being  liable  as  makfer, 
and  the  other  as  indorser.  The  note  was  not  due  at  the  time 
of  the  failure  of  Rich,  or  at  the  time  of  the  assisn^ment ;  but 
as  it  was  not  on  interest,  the  holder  would  lose  nothing  by  a 
present  payment. 

Rich  then  being  insolvent,  was  the  owner  and  holder  of  a 
note  against  the  defendants,  payable  at  a  future  day,  without 
interest,  and  was  indebted  to  the  defendants  to  a  large  amount 
then  actually  due. 
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The  case  is  not  within  the  statute  of  set-ofib ;  but,  as 
between  the  original  parties,  was  within  the  equitable  rule 
requiring  cross  demands,  to  be  set  off  against  each  other,  if 
from  the  nature  of  the  claim,  or  the  situation  of  the  parties, 
justice  cannot  otherwise  be  done.  The  insolvency  of  one  of 
the  parties  is  a  sufficient  ground  for  the  allowance  of  a  set-off 
in  equity.  The  case  of  Li/ndsay  v.  Jackson  (2  Paige,  581), 
which  has  never  been  questioned,  is  a  decision  in  favor  of  the 
right  of  the  defendants  as  against  Rich  to  set  off  their  claim 
against  the  note,  and  the  decision  is  abundantly  sustained  as 
well  upon  principle  as  by  the  authorities  cited  by  the  chan- 
cellor. The  complainants  had  given  their  negotiable  promis- 
sory notes,  which  were  not  due  at  the  time  of  filing  the  bill. 

After  the  making  the  notes,  the  defendants  had  become 
indebted  to  the  complainants  upon  an  acceptance  which  had 
matured,  and  they  had  become  insolvent,  and  stopped  payment. 
The  bill  was  to  restrain  the  defendants  from  negotiating  or 
disposing  of  the  notes,  and  praying  that  they  might  be  set 
off,  or  applied  in  part  satisfaction  of  the  money  due  on  the 
acceptance.  It  was  held  that  it  was  a  proper  case  for  an 
equitable  set-off,  and  that  the  complainants  were  entitled  to 
the  relief  sought.  Had  then,  the  present  defendants,  after 
the  failure  of  Rich,  and  before  the  assignment  by  him,  brought 
an  action,  for  the  equitable  relief  which  they  now  claim,  they 
would  have  been  entitled  to  it  within  the  principle  of  the  case 
cited.  The  cases  would  have  been  on  all  fours.  See  also,  in 
addition  to  the  cases  cited  by  the  chancellor.  Barber  v.  Spen- 
cer (11  Paige,  51Y)  ;  Bradley  v.  Angd  (3  Comst.,  475) ;  citing 
lAndsay  v.  Jackson  with  approval. 

The  defendants  had,  before  the  assignment,  elected  to  exer- 
cise their  equitable  right  of  set-off,  and  given  notice  of  such 
election  and  claim  of  right  to  the  servant  and  derk  of  Rich, 
in  charge  of  the  bank  and  its  assets  at  the  time. 

This  right  of  set-off  was  a  right  established  and  recognized 
by  law,  and  an  equity  of  which  the  defendants  could  not  be 
deprived,  except  by  the  transfer  of  the  note,  under  circum- 
stances which  would  give  the  holder  a  title  to  it,  discharged 
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from  all  the  equities  of  the  defendants ;  or,  in  other  words, 
by  the  transfer  of  it,  before  due,  to  a  ho7ia  fide  purcliaser,  for 
value,  whose  equities,  by  reason  of  the  purchase,  would  be 
superior  to  those  of  the  defendants.  The  plaintiffs  do  not 
occupy  that  position.  They  are  not  purchasers  for  value. 
They  are  assignees  for  the  benefit  of  creditors,  including  the 
defendants,  and  have  parted  with  nothing,  and  have  come 
under  no  engagement,  and  assumed  no  liability  upon  the 
faith  of  the  note ;  nor  have  the  creditors,  of  whom  they  are 
the  tnistees,  parted  \^ith  any  rights,  or  entered  into  any  cove- 
nant upon  the  faith  of  the  note,  or  relying  upon  it  as  a  valid 
obligation  of  the  defendants. 

The  plaintiffi,  then,  took  the  note  subject  to  all  equities ; 
and  it  is  open  to  all  the  defences,  legal  and  equitable,  which 
could  have  been  made  to  it  in  the  hands  of  Rich.  They  have 
succeeded  only  to  the  rights  and  equities  of  the  assignor. 
{LucJceribach  v.  Brickenstein,  5  W.  &  S.,  145 ;  Coming  v. 
Whit€y  2  Paige,  567 ;  Haggerty  v.  Palmer^  6  J.  C.  R.,  437 ; 
dark  V.  Flinty  22  Pick.,  231;  Griffin  v.  Marqxtardt,  17 
N.  Y.,  28 ;  Van  Reusen  v.  Radcliffy  W.,  580 ;  Sladc  v.  Van 
Vechteriy  11  Paige,  21 ;  In  the  Matter  of  Eowe^  1  Paige,  125.) 

The  form  of  the  defendants'  obligation,  and  that  at  law 
they  were  severally,  and  not  jointly,  liable,  is  not  material. 
They  were  both  liable  upon  the  same  instrument  for  a  firm 
debt ;  and  equity  will  look  through  the  fomi  of  the  transac- 
tion, and  adjust  the  equities  of  the  parties  with  a  view  to  its 
substance,  rather  than  its  form,  so  long  as  no  superior  equities 
of  third  persons  will  be  affected  by  such  adjustment.  The 
defendants  are  sued  under  the  statute  as  joint  debtors,  and  a 
joint  judgment  has  been  recovered  against  them,  so  that  there 
is,  in  truth,  no  question  as  to  parties  which  can  embarrass  the 
defendants  in  the  assertion  of  their  equitable  rights  of  set-off. 

It  is  enough  that  justice  and  equity  demand  that  the  debts 
should  be  set  off  against  each  other,  rather  than  that  the 
defendants  should  be  made  to  pay  the  note,  and  left  to  rely 
upon  the  estate  of  an  insolvent  debtor  for  the  payment  of  the 
debt  due  them.     Technical  objections,  which  would  be  valid 
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at  law,  will  not  avail  to  defeat  equitable  set-off.  {Pond  v. 
SmM,  4  Conn.,  297;  MitcheU  v.  Old-field,  4  T.  R,  123; 
Dunn  V.  Elliott^  2  H.  Bl.,  587 ;  Ed  parte  Hanson^  12  Vesey, 
346.)  The  plaintiffs  took  title  to  the  note,  subject  to  the 
equitable  claim  of  the  defendants,  as  it  existed  at  the  time  of 
the  assignment,  which  was  to  set  off  their  debt  against  the 
note  to  the  amount  of  the  latter,  and  the  legal  title  will  not 
avail  to  defeat  this  prior  equity  of  the  defendants.  {Jeffs  v. 
Wood^  2  P.  Wms.,  128.)  The  plaintiffs  were  not,  upon  the 
evidence,  entitled  to  judgment. 

The  judgment  should  be  reversed,  and  a  new  trial  granted, 
costs  to  abide  event. 

All  the  judges  concurring,  judgment  reversed,  and  new 
trial  ordered. 
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Calvin  T.  Chamberlain,  for  himself  and  others,  v.  Thomas 

J.  Chamberlain  et  al. 

The  existence  of  corporations  organized  under  the  laws  of  a  sister  State  is 
recognized  by  the  courts  of  this  State,  and  they  may  take  personal  pro- 
perty under  wills  executed  by  citizens  of  this  State,  if  by  the  laws  of 
their  creation  they  have  authority  to  acquire  property  by  bequest 

The  courts  of  this  State  will  not  administer  a  foreign  charity;  but  they  will 
direct  money  detoted  to  it  to  be  paid  over  to  the  proper  parties,  leaving 
it  to  the  courts  of  the  State,  where  the  charity  is  to  be  established,  to  pro- 
vide for  its  due  administration. 

The  law  of  the  testator's  domicil  controls  as  to  the  formal  requisites  essen- 
tial to  the  validity  of  the  will,  the  capacity  of  the  testator,  and  the 
construction  of  the  instrument 

When  by  the  lex  domicilii  a  will  has  all  the  formal  requisites  to  pass  title  to 
personalty,  the  validity  of  particular  bequests  will  depend  upon  the  law 
of  the  domicil  of  the  legatee,  except  in  cases  where  the  law  of  the  domi- 
cil of  the  testator  in  terms  forbids  Ijequests  for  any  particular  purpose, 
or  in  any  particular  manner,  in  which  latter  case  the  bequest  would  be 
void  everywhere. 

The  policy  of  this  State  does  not  interdict  perpetuities  or  gifts  in  mortmain 
in  other  States. 

When  there  is  an  apparent  discrepancy  between  two  statutes,  such  exposi- 
tion should  be  made  as  that  if  possible  both  may  stand  together;  and  the 
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acts  of  1840  and  1841,  authorizing  charitable  and  educational  corpora- 
tions to  take  property  in  trust,  without  any  expressed  limit,  are  not  to 
be  construed  as  extending  the  capacity  to  take,  by  their  charters 
limited  to  a  fixed  sum. 

For  the  purpose  of  ascertaining  the  estate,  only  half  of  which  can  be 
deyised  to  charitable  or  educational  corporations,  under  the  act  of  1860, 
the  widow*s  dower  and  the  debts  are  to  be  first  deducted. 

A  testator  cannot  give  to  two  or  more  corporations  in  the  aggregate  more 
than  he  can  give  to  a  single  object,  viz.,  one-half  of  his  estate. 

Under  a  condition  requiring  the  devisee  or  l^atee  (the  widow  as  well 
others)  to  renounce  all  claim  to  any  share  or  interest  in  the  estate  other 
than  as  given  by  the  will,  without  exception,  the  court  cannot  except 
from  the  operation  and  effect  of  the  condition  any  part  of  the  estate, 
although  its  attempted  disposition  by  other  clauses  in  the  will  is  held 
invalid. 

A  suit  brought  by  a  widow  to  set  aside  an  instrument  by  which  she  elected 
to  accept  certain  provisions  of  the  will  in  lieu  of  dower,  is  not  a  pro- 
ceeding for  the  recovery  of  dower,  within  the  meaning  of  the*  Revised 
Statutes,  compelling  her  to  take  such  proceeding  within  a  year. 

(Argued  November  23,  28, 29  and  80, 1870;  decided  January  24, 1871.) 

Appeal  from'  the  judgment  of  the  late  General  Term  of 
,  the  Supreme  Court,  in  the  eighth  district,  aflSrming  in  part 
and  in  part  modifying  the  judgment  of  the  Special  Term. 

Action  by  the  plaintiff,  as  one  of  the  heirs-at-law  and  next 
of  kin  of  Benjamin  Chamberlain,  deceased,  in  his  own  right, 
and  for  his  own  benefit,  as  well  as  for  the  benefit  and  in  behalf 
of  the  other  heirs-at-law  and  next  of  kin  of  the  deceased, 
against  the  executors  and  the  devisees  and  legatees,  claiming 
under  the  will  of  the  deceased,  for  a  judicial  construction  of 
the  will,  and  to  avoid  certain  parts  and  provisions  thereof,  and 
for  a  distribution  of  the  estate,  real  and  personal,  among  those 
entitled,  either  under  the  will  or  as  heirs  and  next  of  kin,  as 
the  court  shall  determine  the  rights  of  the  several  claimants. 
The  testator  was,  at  the  time  of  his  death,  and  for  many  ye^rs 
had  been,  a  resident  of  the  county  of  Cattaraugus,  in  this 
State.  His  will  bears  date  December  16,  1867,  and  he  died 
February  10,  1868.  The  will  was  admitted  to  probate  by  the 
surrogate  of  Cattaraugus  county,  on  the  22d  day  of  April, 
1868.    The  testator  left  a  large  estate,  both  real  and  personal, 
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the  latter  being  estimated  and  valued  at  $250,000 ;  and,  after 
paying  all  the  just  debts  of  the  testator,  and  all  his  specific 
bequests,  more  than  one-half  of  the  estate  will  pass  into  and 
constitute  the  residuary  fund  sought  to  be  disposed  of  by  the 
eighteenth  clause  of  the  will  to  the  Centenary  Fund  Society, 
a  corporation  created  under  the  laws  of  Pennsylvania  for 
charitable  and  benevolent  purposes,  and  the  Chamberlain 
Institute,  an  educational  institution  in  Cattaraugus  county^. 
By  the  second,  third  and  fourth  clauses  of  the  will,  devises 
and  bequests  are  made  to  and  for  the  benefit  of  the  widow  of 
the  testator,  who  survived  him,  and  is  still  living.  By  the 
twentieth  clause  of  the  will,  it  was  declared  that  the  provi- 
sions made  for  the  widow  should  be  in  lieu  of  dower ;  and,  if 
she  accepted  the  provisions  made  for  her,  she  should  not  be 
entitled  to  dower  in  the  property  of  the  testator,  or  to  receive 
any  other  share  or  interest  in  his  estate.  On  the  22d  day  of 
April,  1868,  and  before  the  proof  of  the  will,  the  widow  exe- 
cuted and  acknowledged  a  paper  declaring  her  election  to 
accept  the  provisions  made  for  her  by  the  will,'and  renouncing 
and  releasing  the  estate  and  every  part  thereof,  and  the  execu- 
tors and  the  heirs-at-law  and  next  of  kin,  of  and  from  all 
interest,  claim,  right,  dower  and  distributive  share  in  or  to  the 
estate  and  every  part  thereof.  The  judge,  before  whom  this 
action  was  triedjhas  found  that,  in  signing  and  acknowledging 
this  paper,  the  widow  acted  without  a  full  knowledge  and 
understanding  of  her  right  in  the  testator's  estate,  and  of  her 
situation,  and  in  ignorance  of  the  consequences  of  her  accept- 
ance of  the  provisions  of  the  will  in  lieu  of  dower,  and  that 
she  executed  said  instrument  supposing  it  to  be  a  mere  elec- 
tion to  take  under  the  will ;  and,  as  to  the  other  and  remain- 
ing provisions  therein  contained,  they  were  incorporated  and 
inserted  in  said  instrument  against  her  will  and  without  her 
knowledge,  and  that  she  executed  the  same  in  ignorance  that 
they  were  embraced  therein. 

In  September,  1868,  the  widow  brought  an  action  in  tlie 
Supreme  Court  to  set  aside  the  instrument,  and  for  h6r  rights 
in  the  estate  and  property,  real  and  personal,  of  the  testator, 
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as  his  widoWj  which  action  was  pending  at  the  time  of  the 
trial  of  this  action,  in  January,  1869.  The  court  below  has 
adjudged  and  decided  that  the  instrument  of  election  and 
release,  executed  by  the  widow,  should  be  set  aside,  vacated 
and  held  for  naught,  and  that  the  action  commenced  by  her 
was  a  proceeding  for  the  recovery  of  dower  within  one  year 
after  the  death  of  her  husband,  and  that  she  was  entitled  to 
dower.  The  plaintiff  appeals  from  this  part  of  the  judgment. 
By  the  fifth  to  the  seventeenth  dauses  of  the  will,  inclusive, 
sundry  specific  bequests  were  made,  the  validity  of  which  are 
not  questioned.  By  the  eighteenth  clause,  the  testator  directed 
that  all  his  estate,  not  otherwise  disposed  of,  be  divided  into 
two  equal  parts,  and  one  of  said  parts  be  paid  to  the  Cente- 
nary Fund  Society  of  the  Erie  Annual  Conference  of  the 
Methodist  Episcopal  Church,  to  be  by  said  corporation  invested 
and  kept  permanently  invested,  and  the  interest  and  income 
there<rf  used  and  expended  by  said  corporation  for  the  benefit 
of  Allegany  College,  at  Meadville,  Penn^lvania,  in  such  man- 
ner and  for  such  specific  purposes  as  said  corporation  shall 
direct ;  and  that  the  other  of  said  parts  be  paid  to  the  trustees 
of  the  Chamberlain  Institute,  to  be  by  said  trustees  perma- 
nently invested  in  bonds  and  mortgages ;  the  principal  to  be 
kept  permanently  invested,  and  the  int^est  and  income  thereof 
to  be  used  in  the  payment  of  the  salaries  of  teachers  and  in 
the  purchase  of  books  and  apparatus  for  the  library  of  the 
institution.  By  the  twenty-second  clause  of  the  will,  the  execu- 
tors were  authorized  and  empowered,  for  the  purpose  of  exe- 
cuting the  trusts,  to  sell  and  convert  into  cash  all  the  real  and 
personal  estate  of  the  testator. 

The  Centenary  Fund  Society  became  incorporated  in  1843, 
pursuant  to  a  general  law  of  the  State  of  Pennsylvania,  passed 
in  1791,  and  amended  in  1833  and  1840,  authorizing  the  forma- 
tion* of  corporations  with  authority  to  take  and  hold  land, 
money,  chattels,  etc.,  given  and  bequeathed  to  them,  to  be 
employed  and  disposed  of  according  to  the  objects,  articles  and 
conditions  of  the  organization,  or  the  articles  and  by-laws  of 
the  corporation,  or  of  the  will  and  intention  of  the  donors. 
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The  object  and  purpose  of  the  corporation,  as  declared  in  the 
organic  articles,  was  for  the  better  securing  the  appropriation 
of  funds  reconunended  and  proposed  to  be  raised  "to  the 
charitable  purpose  of  the  relief  and  sustenance  of  the  travel- 
ing preachers  attached  to  said  conference  who  may  be  dis- 
tressed, wpm  out,  or  superannuated ;  their  wives,  widows  or 
children,  and  for  the  support  of  liberal  education  under  the 
directions  of  said  conference?^  By  an  act  of  the  legislature 
of  Pennsylvania  passed  in  1860,  the  Centenary  Fund  Society 
was  authorized  to  take,  receive  and  hold  property,  according 
to  the  objects  of  its  articles,  provided  a  clear  yearly  income  of 
its  property  should  not  exceed  at  any  time  $10,000. 

Alleghany  College  was  incorporated  by  the  legislature  of 
Pennsylvania  in  1817,  for  the  education  of  youth  in  the  learned 
ancient  and  modem  languages,  in  the  liberal  arts  and  sciences, 
and  in  all  useful  literature,  with  power  to  take  property  to  and 
for  the  use  of  the  college,  by  gift,  grant,  devise  or  bequest,  to 
the  yearly  value  of  $15,000. 

The  Chamberlain  Institute  was  incorporated  by  the  regents 
of  the  imiversity  of  this  State  as  the  "  Randolph  Academy," 
pursuant  to  the  provisions  of  the  Revised  Statutes,  and  took 
its  present  name  by  authority  of  chapter  517,  of  the  Laws  of 
1866.  The  judge  upon  the  trial  found  as  a  &ct  that,  by  the 
laws  of  Pennsylvania,  the  bequest  in  trust  to  the  Centenary 
Fund  Society  for  the  benefit  of  Alleghany  College  was  valid, 
would  be  there  upheld,  and  that  the  same  was  not  in  violation 
of  the  law  of  that  State  in  relation  to  perpetuities.  The 
Supreme  Court  adjudged  the  gift  and  bequest  to  the  Centenary 
Fund  Society  invalid,  illegal  and  void,  and  from  this  part  of 
the  judgment  that  society  and  Alleghany  College  have 
appealed.  It  was  also  adjudged  that  the  gift  to  the  Chamber- 
lain Institute  was  valid  to  the  extent  of  one-half  of  the  residu- 
ary fund  attempted  to  be  disposed  of  by  the  eighteenth  clause 
of  the  will,  and  from  this  part  of  the  judgment  the  plaintiff 
and  the  widow  have  appealed.  Appeals  were  also  taken  from 
other  parts  of  the  judgment  designed  to  give  effect  to  the 
judgment  of  the  court  upon  the  main  questions  decided. 
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IT,  H.  Selden^  for  the  plaintiff,  that  the  validity  of  the 
bequest  must  be  determined  by  the  laws  of  this  State.  {Holmes 
V.  Remsen^  4  Johns.,  Chy.  460-469 ;  Mills  v.  Fogal^  4  Edw. 
Ch.  K.,  559 ;  Andrews  v.  Herriott^  4  Cow.,  517.,  note ;  Par- 
sons V.  Lyman^  20  N.  T.,  112 ;  Bascom  v.  Alhertsoii^  34  id., 
587 ;  2  Kent  Com.,  429-431 ;  Story  Confl.  of  Laws,  §§  465, 
479a,  1  Eedfield  on  Wills,  394r-399,  3  ed.)  That  the  terms 
of  the  will  work  an  equitable  conversion  of  the  whole 
estate  into  personalty.  {Phelps  v.  Pondy  23  N.  Y.,  69-76 ; 
Stagg  v.  Jackson^  1  Comst.,  206;  Thornton  v.  Hawley, 
10  Ves..  129;  3  Comst.,  242;  Leigh  &  Dalzell  on  Eq. 
Con.,  5-15 ;  5  Law  Lib.)  If  the  residuary  bequest  is  void, 
the  conversion  does  not  take  effect.  {Bogert  v.  HerteUj  4 
Hill,  492;  Hawley  v.  James^   5  Paige,    318-444;   S.   C, 

7  id.,  213-219;  King  v.  Bundle^  15  Barb.,  150;  Hewett 
V.  Wright^  1  Bro.,  C,  C,  86,  and  note  1,  etc.)  That  the 
charitable  trusts  are  subject  to  our  statute  of  perpetuities. 
( Yates  V.  Tates^  9  Barb.,  324 ;  Lecy  v.  Lemj,  33  N.  T.,  97 ; 
Bascom  v.  Alhertson^  34  id.,  584 ;  Ayres  v.  Methodist  Churchy 
3  Sandf.,  S.  C,  368.)  That  the  will  did  not  give  the  Cen- 
tenary Fund  Society  the  absolute  ownership  of  the  fund. 
{EoeriU  v.  Everitt,  29  N.  Y.,  71 ;  GoU  v.  CooJc^  7  Paige,  522- 
536 ;  Hawley  v.  James^  5  id.,  444,  445 ;  WiUiams  v.  WilliaTnSy 

8  N.  Y.,  531 ;  Zeny  v.  Zevy^  33  id.,  124-134 ;  Yates  v.  Yates^ 

9  Barb.,  333-4.)  That  the  gift  to  the  trustees  of  the 
Chamberlain  Institute  is  a  bequest  to  the  institute.  (13 
John.,  38;  17  Wend.,  42;  6  Hill,  476;  6  Seld.,  48.)  The 
bequest  is  within  the  provisions  of  the  acts  of  1840  and  1841. 
(Sess.  Laws  1840,  chap.  318,  page  267 ;  Sess.  Laws  1841,  chap. 
SQla,  245.)  Repekls  of  statutes  by  implication  are  not  favored. 
(Bowen  v.  Zease^  5  Hill,  225-6 ;  9  Cow.,  506-7.)  The  intent 
of  the  law-giver  is  to  be  gathered  from  the  whole  statutes. 
(15  Johns.,  380-1 ;  22  Wend.,  397 ;  5  Barb.,  159 ;  Plowden, 
465 ;  Harris  v.  Slaight,  46  Barb.,  470 ;  S.  C.  on  Appeal,  4 
Abbt.,  N.  S.,  421.)  Against  the  claims  of  the  widow,  he 
urged,  that  ignorance  t)f  the  law  does  not  justify  the  setting 
aside  of  an  instrument  made  with  full  knowledge  of  the 
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facts ;  that  the  instrument  of  election  should  not  hare  been 
declared  void.  {Da/venhill  v.  Fletcher,  Ambler,  244 ;  JSpof- 
ford  V.  Manning,  6  Paige,  389.)  That  the  acceptance  of  a 
benefit  under  a  will  requires  an  acquiescence  in  all  its  pro- 
visions. {Glen  V.  Fisher,  6  Johns.,  Ch.  R.  35 ;  Jackson  v. 
Churchill,  7  Cow.,  287 ;  Amhler  and  wife  v.  Norton,  4  Hen. 
&  Munf.,  23.)  The  widow  cannot  claim  under  and  adverse  to 
the  will.  (12  Pick.,  150 ;  Boughton  v.  Boughton,  2  Ves.,  Sen., 
12-15.)  To  sustain  rule  that  extinguishment  of  dower  is  a 
contract  between  husband  and  wife.  {Burridge  v.  Brady,  1 
P.  Wms.,  12Y ;  Blower  v.  Morrett,  2  Yes.,  Sen.,  420 ;  Daven- 
hiU  V.  Fletcher,  Ambler,  244 ;  Heath  v.  Durdy,  1  Russ.,  543.) 

D,  H.  BoUes,  also  for  the  plaintiffs,  as  to  what  questions 
are  determined  by  the  law  of  the  testator's  domicil,  cited 
Bascom  v.  Alhertson  (34  N.  T.,  584).  That  the  bequests,  except 
that  to  the  Chamberlain  Institute,  are  void.  (Sec.  1,  title  4, 
chap.  4,  part  2,  Rev.  Stat. ;  Hawley  v.  James,  16  Wend.,  96 ; 
Banks  V.  Phelan,  4  Barb.,  80-88 ;  King  v.  Bundle,  15  id., 
139,  144-149.) 

George  F.  Comstoch,  for  the  Centenary  Fund  Society  and 
the  Allegany  College.  That  the  gift  was  not  upon  a  trust. 
(  Williams  v.  WiUiams,  4  Seld.,  536  ;  Levy  v.  Levy,  33  N.  Y., 
97 ;  Bascom  v.  Albertson,  34  N.  Y.,  599 ;  In  the  Matter  of 
How,  1  Paige,  214.)  Even  admitting  a  trust.  (2  Howard 
U.  S.,  127 ;  24  id.,  505 ;  Levy  v.  Leoy,  33  K  Y.,  97,  99-136.) 
That  the  law  of  perpetuity  is  to  be  distinguished  from  mort- 
main. (Kyd  on  Corporations,  p.  39  ;  Shelford  on  Mortmain, 
pp.  26,  27.) 

A.  G.  Rice,  for  the  Chamberlain  Institute,  cited  Levy  v. 
Lenyy  (33  K  Y.,  97) ;  Sherwood  v.  The  Am.  BiUe  Soc.  (1 
Keyes,  561) ;  Kane  v.  GoU  (24  Wend.,  662).  That  the  State 
only  can  set  up  a  forfeiture  by  alienation  in  mortmain,  and 
that  heirs  are  bound  by  the  alienation.  (2  Black.  Com.,  268, 
and  note ;  2  Kent  Com.,  282,  and  note.)    That  mortmain 
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acts  apply  to  personalty.  (Angell  &  Ames  on  Corp.,  chap. 
5,  pp.  91,  92,  93,  and  cases  cited;  Humbert  v.  Trinity 
Churchy  24  Wend.,  587,  630  ;  Bogardus  v.  Trinity  Chv/rchy 
4  Sandf.  Ch.  E.,  633,  758.) 

John  GansoUy  for  Lucy  Chamberlain,  the  widow.  That 
instrmnent  of  release  was  properly  set  aside.  {Botsford  v. 
McLean^  45  Bar.,  478,  486,  490 ;  Sears  v.  Sh<tfer,  2  Seld., 
268,  274 ;  Buih  v.  Lee^  36  K  T.,  49,  52.)  That  to  be  bound 
by  an  election,  it  must  be  shown  to  have  been  made  with  fall 
knowledge  of  the  fiicts  and  the  rights  of  the  paiiies.  (Red- 
field  on  Wills,  part  2d,  pp.  749,  750,  §  21 ;  Edwards  v.  Mor- 
gauy  13  Price,  782 ;  WaJce  v.  WdkCj  1  Ves.  Jun.,  336 ;  Brice 
Y.  Brice^  2  Malloy,  21.)  That  it  is  not  necessary  to  prove 
fraud.  {Persey  v.  Debonaire^  3  P.  Wms.,  315 ;  2  Roper 
on  Legacies,  p.  396,  chap.  23,  §  2,  subd.  4.)  That  appellant 
must  show  error.  {Mead  v.  Bunn,  32  N.  Y.,  275, 279 ;  Car- 
man V.  PuliZy  21  N.  Y.,  547,  551.)  That  the  action  to  set 
aside  the  instrument  of  release  was  a  proceeding  to  recover 
dower.  {Mundy  v.  Mundy^  2  Ves.  Jim.,  122 ;  Badgley  v. 
Bricej  4  Paige,  98 ;  BidweU  v.  The  Astor  Mutuod  Insurance 
Co.y  16  N.  Y.,  263.)  That  the  widow  was  entitled  to  a  dis- 
tributive share  in  the  personalty  ineffectually  disposed  of. 
{Pickering  v.  Stamford^  2  Ves.  Jun.,  272,  581 ;  same  case,  3 
Ves.,  331,  492 ;  2  Redfield  on  Wills,  p.  749 ;  1  Jarman  on 
Wills,  440 ;  2  Roper  on  Legacies,  p.  425,  chap.  23,  §  3.)  The 
provision  in  lieu  of  dower  does  not  bar  widow,  if  the  legatee 
cannot  take.  {Pickering  v.  Stamford^  supra;  2  Williams 
on  Executors,  1279,  2  Roper  on  Husband  and  Wife,  24;  2 
Roper  on  Legacies,  425 ;  Haxton  v.  Corse^  2  Barb.  Ch.  R., 
506,  521 ;  Dean  v.  Oaskin^  Cowper  Rep.,  657.)  In  reference 
to  the  Chamberlain  Institute.  (4  Abb.  P.  R.,  N.  S.,  421 ;  4 
Trans,  of  Appeals,  485 ;  Hai^ris  v.  Haight^  46  Barb.,  470,  505 ; 
Dovming  v.  Marshall,  23  N.  Y.,  366,  386.) 

Allex,  J.  If  the  residuary  bequests  are  valid,  there  was 
an  equitable  conversion  of  the  whole  estate  into  personalty 


V 


i 


( 


432  Chamberlain  v.  Chamberlain.  [Jan., 

Opinion  of  ttie  Court,  per  Allen,  J. 

^  for  all  the  purposes  of  the  will.  The  gifts  were  of  money,  the 
avails  of  the  real  and  personal  estate,  and  the  conversion  of 
the  realty  into  personalty  under  the  authority  conferred  upon 
the  executors,  is  regarded  as  having  been  accomplished  at  the 
death  of  the  testator.  (Leigh  &  Dalzell  on  Eq.  Conversion, 
5,  109 ;  Phelps  v.  Pond^  23  N.  Y.,  69 ;  Thornton  v.  Ranly, 
10  Vesey,  129  ;  Stagg  v.  Jackson^  1  Comst.,  206.)  If,  there- 
fore, the  disposition  of  the  residue  of  the  estate  in  favor  of 
the  two  corporations  named  as  legatees  is  valid  as  a  bequest 
of  personal  property,  and  to  the  extent  that  the  two  corpora- 
tions can  take  under  the  will,  regarding  the  gift  as  of  person- 
^  alty  and  not  of  realty,  the  will  must  stand.  The  Centenary 
Fund  Society  is  a  foreign  corporation,  having  its  existence 
under  the  laws  of  Pennsylvania,  and  located  within  that  State. 
The  existence,  however,  of  corporations  organized  under  the 
laws  of  a  sister  State  is  recognized  by  the  courts  of  this  State, 
and  they  may  take  property  here  under  wills  executed  by  citi- 
zens of  the  State,  if,  by  the  law  of  their  creation,  they  have 
authority  to  acquire  property  by  devise  or  bequest.  {Sherwood 
V.  Am,  Bible  Society^  1  Keyes,  565  ;  Harris  v.  Same^  Ct.  of 
Appeals,  4  Abbott's  N.  S.,  421.)  That  the  corporation  named 
was  erected  for  charitable  purposes,  and  the  bequest  to  it  is 
for  a  charity,  is  not  material,  if  the  bequest  is  not  for  some 
.other  reason  invalid.  The  courts  of  this  State  will  not 
administer  a  foreign  charity,  but  they  will  direct  money 
^  devoted  to  it  to  be  paid  over  to  the  proper  parties,  leaving  it 
to  the  courts  of  the  State  within  which  the  charity  is  to  be 
established,  to  provide  for  its  due  administration  and  for  the 
proper  application  of  the  legacy.  (Hill  on  Trustees,  468  ;  2 
Story  on  Equity  Jurisprudence,  §  430 ;  Pr&vost  of  Edinhurgh 
v.  Auhrey^  Ambler,  236  ;  Burianh  v.  Whitney ^  24  Pick.,  154 ; 
Atfy-Oeneral  v.  Lepine^  2  Swanst,  181.)  There  is  no  objec- 
tion to  the  form  or  manner  of  execution  of  the  will  or  the 
capacity  of  the  testator,  neither  is  it  claimed  that  by  the  terms 
of  the  instrument  the  property  would  not  pass,  as  claimed  by 
the  legatees.  )  The  law  of  the  testator's  domicil  controls,  as 
to  the  formal  requisites  essential  to  the  validity  of  the  will  as 
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a  means  of  transmitting  property,  the  capacity  of  the  testator 
and  the  construction  of  the  instrument  {Andrews  v.  Her- 
riot,  4  Cow.  R.,  517 ;  Holmes  v.  Bemsen^  4  J.  C.  E.,  469 ; 
Parsons  v.  Lyman^  20  N.  Y.,  103.)  Personal  property  has 
no  locality,  and  therefore  the  law  of  the  domicil  of  the  owner 
governs  its  transmission,  either  by  last  will  and  testament  or 
by  succession  in  case  of  intestacy.  (2  Kent  Com.,  429 ; 
MovUon  V.  Uunty  23  N.  Y.,  394 ;  LoAJorence  v.  Kitieridge^ 
21  Conn.,  577.)  But  if,  within  the  lex  domicilii^  a  will  has 
all  the  forms  and  requisites  to  pass  the  title  to  personalty,  the  ^ 
validity  of  particular  bequests  will  depend  upon  the  law  of 
the  domicil  of  the  legatee  and  of  the  government  to  which 
the  fund  is  by  the  terms  of  the  will,  to  be  transmitted  for 
administration,  and  the  particular  purposes  indicated  by  the 
testator.  Whatever  may  be  the  law  of  Pennsylvania,  a  testa- 
tor domiciled  in  that  State  cannot  establish  by  bequests  of 
personalty  to  citizens  or  corporations  of  this  State,  a  charity  in 
trust  to  be  administered  here  inconsistent  witli  the  policy  or  the 
laws  of  this  State.  A  gift  by  will  of  a  citizen  of  this  State  to  a 
charity,  or  upon  a  trust  to  be  administered  in  a  sister  State  \ 
which  would  be  lawful  in  this  State,  the  domicil  of  the  donor,  ^ 
would  not  be  sustained,  if  it  was  not  in  accordance  with  j 
the  laws  of  the  State,  in  which  the  fimd  was  to  be 
administered.  Bequests  in  aid  of  foreign  charities,  valid  and 
legal,  in  the  place  of  their  existence,  will  bo  supported  by 
the  courts  of  the  State  in  which  the  bequests  are  made. 
(Hill  on  Trustees,  457.)  If  the  legatee,  whether  a  natural  or 
artificial  person,  and  whether  he  takes  in  his  own  right  or  in 
trust,  is  capable,  by  the  law  of  his  domicil,  to  take  the  legacy 
in  the  capacity  and  for  the  purposes  for  which  it  is  given,  and 
the  bequest  is  in  other  respects  valid,  it  will  be  sustained, 
irrespective  of  the  law  of  the  testator's  domicil;  subject,  how- 
ever, to  this  qualitication,^that  if  the  law  of  the  testator's 
domicil,  in  terras,  forbid  bequests  for  any  particular  purpose, 
or  in  any  other  way  limit  the  capacity  of  the  testator  in  the 
disposal  of  his  property  by  will,  a  gift  in  contravention  of  the 
law  of  the  testator's  domicil  would    be    void  everywhei*e. 
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But  BO  far  as  the  validity  of  bequests  depends  upon  the  gene- 
ral law  and  policy  of  the  State  affecting  property  and  its 
acquisition  generally,  and  relating  to  its  accumulation  and  a 
suspension  of  ownership  and  the  power  of  alienation,  each 
State  is  sovereign  as  to  all  property  within  its  territory, 
whether  real  or  personal. 

It  is  no  part  of  the  policy  of  the  State  of  New  York  to 
interdict  perpetuities  or  gifts  in  mortmain  in  Pennsylvania  or 
California.  Each  State  determines  those  matters  according 
to  it  own  views  of  policy  or  right,  and  no  other  State  has  any 
interest  in  the  question;  and  there  is  no  reason  why  the 
courts  of  this  State  should  follow  the  funds  bequeathed  to  the 
Centenary  Fund  Society  to  Pennsylvania,  to  see  whether 
they  will  be  there  administered  in  all  respects  in  strict  har- 
mony with  our  policy  and  our  laws.AThe  question  was  before 
V  I  the  court  in  Fordyce  v.  Bridges  (2  Phillips,  497),  upon  the 
bequest  of  a  fund  in  England,  to  be  invested  in  a  Scotch 
entail.  Lord  Cottenham  says :  "  An  objection  was  made 
that  the  bequest  of  a  fund,  to  be  invested  in  a  regular  Scotch 
entail,  was  void  as  a  perpetuity.  The  rules  acted  upon  by 
the  courts  in  this  country  with  respect  to  testamentary  dispo- 
sitions tending  to  perpetuities,  relate  to  this  country  only. 
What  the  law  of  Scotland  may  be  upon  such  a  subject  the 
courts  of  this  country  have  no  judicial  knowledge,  nor  will 
they,  I  apprehend,  inquire.  The  fund  being  to  be  adminis- 
tered in  a  foreign  country  is  payable  here,  though  the  pm-pose 
to  which  it  is  to  be  applied  would  have  been  illegal,  if  the 
administration  of  the  fimd  had  been  to  take  place  in  this 
country.  This  is  exemplified  by  the  well-established  rule  in 
cases  of  bequests  within  the  statute  of  mortmain.  A  charity 
legacy,  void  in  this  country  under  the  statute  of  mortmain, 
is  good  and  payable  here  if  for  a  charity  in  Scotland."  To 
the  same  effect  is  Yamant  v.  Roberts  (3  Maryland,  119).  In 
Bascom  v.  Alhertson  (34  N.  Y.,  584)  there  was  neither  trus- 
tee or  cestui  que  trust,  and  there  was  a  suspension  of  the 
absolute  ownership  for  an  indefinite  period,  and  not  depend- 
ent upon  lives  in  being ;  and  the  bequest  was  void  for  those 
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reasons,  and  so  held  by  the  court.  The  case  of  Wood  v.  Wood 
(5  Paige,  596)  was  peculiar  in  its  circumstances,  and  can,  in 
view  of  the  final  disposition  of  it  by  the  chancellor,  scarcely 
be  regarded  as  a  precedent.  The  will  sought  to  make  pro- 
vision for  infant  children  domiciled  in  the  State,  and  wards 
of  the  court,  by  investments  in  real  estate  in  Ohio  upon 
trusts  and  limitations  which  were  illegal  in  this  State,  and 
entirely  unsuited  to  the  wants  and  condition  of  the  children  ; 
and  the  chancellor,  without  making  a  final  decree,  pro- 
nounced the  opinion,  and  recommended  a  compromise  by  the 
parties. 

There  certainly  is  no  good  reason,  growing  out  of  the  policy 
or  the  laws  of  this  State,  why  a  testator,  domiciled  here,  might 
not  make  provision,  by  a  bequest  of  money  to  trustees,  to  be 
invested  in  an  estate  for  his  son  in-tail,in  a  State  where  entails 
are  allowed. 

Upon  principle,  as  well  as  authority,  the  validity  of  the 
bequest  to  the  Centenary  Fund  Society  must  be  tested  by 
the  laws  of  Pennsylvania.  The  fact  is  found,  that  the  bequest 
in  trust  is  not  in  violation  of  the  laws  of  that  State  in  regard 
to  perpetuities.  It  has  not  been  claimed  by  counsel  that  the 
policy  or  the  laws  of  Pennsylvania  prohibit  gifts  of  property 
to  be  held  and  used  precisely  as  this  is  directed  to  be  held  and 
used  by  the  Centenary  Fund  Society.  No  allusion  has  been 
made  to  the  laws  of  that  State  regulating  or  restraining  the 
accumulation  of  personal  property  or  the  suspension  of  the 
ownership  and  power  of  alienation  of  either  real  or  personal 
there.  The  validity  of  the  provision  in  favor  of  this  society 
depends  upon  its  power  to  take  and  hold,  in  the  manner  and 
for  the  purpose  indicated  by  the  testator.  By  law,  the  corpo- 
ration has  power  to  take  property  or  money,  by  bequest  and 
gift,  "  to  be  employed  and  disposed  of,  according  to  the  objects, 
articles  and  conditions  of  the  charter,  or  articles  of  associa- 
tion, and  its  by-laws,  "  (?/•  of  the  wiU  and  intention  of  tlts 
donorsy  The  object  of  the  corporation,  as  declared  by  its 
articles,  was,  in  substance,  the  administration  of  a  fund  for 
certain  charitable  purposes,  "  and  for  the  support  of  liberal 
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education,"  under  the  direction  of  the  Erie  Conference  of  the 
Methodist  Episcopal  Church.  The  only  limit  to  the  po^er  of 
the  corporation  to  take  and  hold  property  is  imposed  by  the 
act  of  the  legislature  of  Pennsylvania  in  1860,  providing  that 
the  clear  yearly  income  of  its  real  and  pereonal  estate  should 
not  exceed,  at  any  time,  the  sum  of  $10,000.  The  gift  of 
money,  to  be  expended  for  the  benefit  of  Allegany  College,  is 
"  for  the  support  of  liberal  education,"  one  of  the  purposes 
and  objects  of  the  Centenary  Fund  Society,  as  declared  in 
the  articles  of  association  and  incorporation,  and  "  a  literary 
purpose,"  within  the  terms  of  the  act  of  the  legislature  under 
which  the  society  became  incorporated.  The  bequest  was, 
therefore,  for  a  proper  purpose,  and  the  society  is  authorized 
to  take  and  retain  the  same,  if  not  objectionable  for  some  other 
reason.  The  corporation  is  empowered  to  administer  fonds 
intrusted  to  it  for  any  of  the  charitable  or  Uterary  purposes 
embraced  in  the  organic  articles,  "according  to  the  will  and 
intention  of  the  donors ;"  so  that  the  specific  direction  of  the 
testator,  for  the  preservation  of  the  fund  and  the  expenditure 
of  the  income,  does  not  invalidate  the  gift.  The  organic  law  of 
the  corporation  declares  that  it  shall  carry  out  the  intentions 
and  wishes  of  the  Erie  Annual  Conference,  as  set  forth  in  the 
preamble,  that  is,  the  appropriations  of  the  funds  of  the  society 
to  the  several  objects  named  and  declared  to  be  "  under  the 
direction  of  said  conference." 

This  general  direction  over  the  funds  and  affairs  of  the 
corporation,  vested  in  the  conference,  does  not  affect  or  detract 
from  the  power  conferred  upon  it  to  administer  funds  accord- 
ing to  the  will  of  the  donor.  The  will  of  the  donor,  in  such 
cases,  is  the  law  of  the  corporation  and  of  the  trust,  and  is 
impressed  upon  the  fund.  The  discretion  as  to  the  expendi- 
ture, vested  by  the  will  of  the  testator  in  the  corporation,  takes 
the  fund  out  of  the  general  direction  of  the  conference.  The 
corporation  is  the  administrator  of  the  charity  invested,  with 
discretionary  powers  as  to  the  specific  purposes,  within  pre- 
scribed limits,  to  which  it  is  to  be  applied.  This  is  not  incon- 
sistent with  the  general  direction  given  to  the  conference  as 
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to  the  appropriation  of  funds,  not  specifically  appropriated  by 
the  donors.  Had  the  testator  directed  the  expenditures  in 
support  of  a  stipulated  professorship,  or  established  a  scholar- 
ship, and  directed  the  income  to  be  paid  from  year  to  year  to 
its  maintenance,  the  gift  would  have  been  withdrawn  from  the 
particular  direction  of  the  conference,  but  would,  nevertheless, 
have  been  valid  as  within  the  general  scope  of  the  powers  of 
the  corporation.  If  this  is  a  trust  for  the  benefit  of  Allegany 
College,  it  is  in  harmony  with  the  provisions  of  the  charter 
of  the  society,  and  in  furtherance  of  the  ends  and  objects  of 
the  incorporation.  (Amherst  Academy  v.  CowleSj  6  Pick., 
427.) 

If  it  could  be  shown  that  an  expenditure  for  the  benefit  of 
the  college  was  not  for  the  support  of  liberal  education,  the 
gift  would  be  void,  or  not  within  the  purposes  for  which  the 
corporation  could  take.  (See  Harris  v.  The  American  Bible 
Society  supra.) 

The  bequest  to  the  Centenary  Fund  Society  is  valid,  except 
as  affected  by  the  limit  to  the  capacity  of  the  testator  to  give 
by  will  to  charitable  and  benevolent  purposes  imposed  by 
statute,  and  except  that  it  can  take  no  greater  share  of  the 
ftmd  than  will,  at  seven  per  cent  per  annum,  produce  an 
income  which  will,  together  with  its  income  from  other  pro- 
perty, make  up  the  yearly  sum  of  $10,000. 

The  bequest  for  the  benefit  of  the  Chamberlain  Institute, 
although  in  terms  to  the  trustees  of  that  institution,  is  in 
legal  effect  a  gift  to  the  corporation  vesting  the  legacy  in  the 
corporate  body.  (iT.  Y.  Institution  for  the  Blind  v.  ITow, 
ION.  T.  E.,  84 ;  Bailey  v.  Oiwndaga  County  Mutuallns.  Co.^ 
6  Hill,  476 ;  Neui  Torh  African  Society  v.  Varich,  13  J. 
E.,  38.)  The  institution  was  chartered  as  an  academy,  under 
the  name  of  the  Eandolph  Academy,  and  the  name  was 
changed  by  chapter  517,  of  the  Laws  of  1866,  to  "  Chamber- 
lain Institute,"  but  by  the  latter  act,  no  powers  were  con- 
ferred upon  the  corporation  in  addition  to  tnose  possessed  by 
it  as  an  incorporated  academy  under  the  general  laws  of  the 
State.    As  an  incorporated  academy,  it  can  take  and  hold  by 
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gift,  grant,  or  devise,  real  and  personal  property,  the  clear 
yearly  income  or  revenue  of  which  shall  not  exceed  the  value 
of  $4,000.  (1  E.  S.,  462,  §  42.)  This  is  the  limit  of  its 
power  to  take  and  hold  property,  unless  the  restriction  has 
been  partially  removed  by  chapter  318  of  the  Laws  of  1840, 
and  chapter  261,  of  the  Laws  of  1841.  (A,  &  A.  on  Corp., 
§  152.)  By  the  acts  of  1840  and  1841,  trusts  are  authorized 
to  be  created  by  grants,  devises,  and  bequests  of  property,  to 
any  incorporated  college,  or  other  literary  incorporated  insti- 
tution for  specific  purposes  comprehended  in  the  general 
objects  authorized  by  the  respective  charities.  By  the  terms 
of  the  acts,  no  limit  in  amount  or  value  of  property,  which 
can  thus  be  given  in  trust  is  prescribed.  But  these  statutes 
are  in  no  sense  repugnant  to  the  general  law  of  the  State, 
limiting  and  restricting  the  amount  and  value  of  property, 
which  can  be  taken  and  held  by  literary  and  educational  cor- 
porations, and  the  general  laws  are  in  harmony  with  the 
policy  of  the  State,  which  has  been  uniform  and  consistent 
so  far  as  such  policy  is  indicated  by  legislation  in  relation  to 
gifts  in  mortmain,  and  the  powers  of  corporations  to  take 
and  hold  property.  Special  trusts  were  authorized  to  be 
created  by  the  acts  of  1840,  and  1841,  in  furtherance  of  the 
general  objects  of  the  institutions  named,  but  such  trusts  can 
be  created,  and  full  eflfect  given  to  the  acts  within  the  limits 
imposed  by  the  general  laws  upon  the  power  of  the  corpora- 
tions to  acquire  and  hold  property.  The  general  laws  of 
restraint,  and  those  particular  acts  permitting  special  trusts, 
may  stand  together.  "When  two  acts  can  stand,  and  the  one 
is  not  repugnant  to  the  other,  the  one  first  enacted  will  not 
be  regarded  as  repealed  by  implication.  {Bowen  v.  Lease^  5 
Hill,  225.)  When  there  is  a  discrepancy  between  two  sta- 
tutes, such  exposition  should  be  made  as  that  both  may  stand 
together.  {MoCarter  v.  Orphan  Asylum^  9  Cowen,  437, 506.) 
There  being  no  express  repeal  of  the  general  provision  of 
law,  or  repudiation  of  the  uniform  policy  of  the  State,  the 
intent  of  the  legislature  to  do  either  cannot  be  implied. 
Unlimited  trusts  of  this  character  might  become  an  unmiti- 
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gated  evil,  and  no  contingent  good  could  compensate  for  the 
actual  evil  attendant  upon  withdrawing  property  from  general 
use  and  placing  it  in  dead  hands.  Judges  have  given  the 
widest  possible  scope  to  statutes  in  restraint  of  the  disposal 
of  property  in  mortmain,  and  have  been  astute  in  their  argu- 
ments for  the  application  of  such  statutes  to  cases  as  they 
arose.  (Per  Gibson,  Ch.  J.,  Hilly er  v.  Miller^  10  Penn.  E., 
326.)  The  courts  ought  not  to  impute  an  intent  to  the  legisla- 
ture, not  clearly  expressed  in  direct  hostility  to  the  tradi- 
tions and  policy  of  the  past.  The  institute  can  "take 
and  hold'*  property  within  the  limits  prescribed,  but  can 
neither  take  or  hold,  in  excess  of  that  limit,  effect  will 
not  be  given  to  a  transgressive  bequest  in  excess  of 
the  andount  authorized.  Claiming  property  and  seeking 
the  aid  of  the  courts  to  reach  it,  the  corporation  can  rely 
only  on  the  warrant  and  authority  conferred  by  law,  and  can- 
not claim  in  transgression  or  excess  of  that  authority.  The 
statute  permits  the  corporation  to  take  property  of  a  given 
yearly  value,  and  prohibits  the  taking  in  excess  of  that  value. 
If,  as  in  Humbert  v.  Trinity  Church  (24  W.  E.,  587),  the 
estate  had  vested  in  the  corporation  when  its  value  did  not 
exceed  that  allowed  by  law  to  be  taken,  and  had  subsequently 
increased  in  value,  a  different  question  would  be  presented. 
But  here  the  estate  of  the  testator,  not  well  disposed  of  by 
the  will,  descends  to  his  heirs-at-law  and  next  of  kin,  and  the 
the  question  is,  who  has  the  better  title  of  the  two  claimants? 
Doubtless  the  restriction  upon  corporations  is  a  governmental 
regulation  and  one  of  policy,  and  to  be  enforced  by  the  gov- 
erament ;  but  an  individual,  whoso  interests  will  be  affected 
by  a  transgression  of  the  rule,  may  assert  and  insist  upon  the 
limitation  as  a  restriction  upon  the  power  of  the  corporation 
to  take.  There  is  no  practical  difficulty  in  adjusting  the 
amount  which  the  institute  can  take  under  the  will.  The 
fund  bequeathed  is  in  money,  and  is  directed  to  be  invested 
in  bonds  and  mortgages  upon  unencumbered  farming  lands. 
The  rate  of  interest  upon  such  investments  is  fixed  by  law, 
and  the  amount  to  which  the  corporation  is  entitled  is  such 
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a  sum  as  will  yield  at  seven  per  cent  an  amount  which,  with 
any  income  from  other  property  now  owned  by  the  legatee, 
will  give  a  yearly  income  of  $4,000,  and  this  can  be  ascer- 
tained and  determined  by  a  referee  in  the  Supreme  Court 
when  the  record  shall  be  remitted. 

The  bequests  to  the  Centenary  Fund  Society  and  the 
Chamberlain  Institute  are  within  the  provisions  of  chapter 
360  of  the  Laws  of  1860,  which  forbid  any  person  having  a 
husband,  wife,  child  or  parent,  to  devise  or  bequeath  to  any 
benevolent,  charitable,  literary,  scientific,  religious  or  mis- 
sionary society,  association  or  coi^poration  in  trust  or  other- 
wise, more  than  one-half  part  of  his  or  her  estate  after  the 
payment  of  his  or  her  debts ;  but  makes  valid  a  devise  or 
bequest  to  the  extent  of  one-half  and  no  more.  Both  corpo- 
rations are  within  the  terms  employed  in  the  statute  and  well 
described  by  it.  They  are  also  within  the  spirit  and  intent 
of  the  act,  the  object  of  which  was  to  prevent  a  person  upon 
whom  others  standing  in  near  relation  had  claims,  from  dis- 
appointing their  just  expectations  and  disinheriting  them 
from  pious  or  philanthropic  motives,  and  the  intent  was  to 
include  all  public  objects,  whether  religious,  charitable  or 
literary,  and  place  them  all  under  the  same  ban.  A  testator 
cannot  give  to  two  or  more  corporations  in  the  aggregate 
more  than  one-half  his  estate.  Ho  cannot  by  disposing  of  his 
property  to  different  objects,  all  within  the  prohibition,  eflFect 
a  disinheritance  of  his  wife  and  children,  when  a  gift  of  the 
same  proportion  of  his  estate  to  a  single  object  would  not  be 
sustained.  The  prohibition  operates  upon  the  testator's 
capacity  to  give  rather  than  upon  the  power  of  the  legatee's 
to  take. 

The  value  of  the  widow's  dower  forms  no  part  of  the  estate 
of  the  testator,  and  in  ascertaining  the  value  of  the  estate  for 
the  purpose  of  estimating  the  legacies  to  the  corporations  for 
chai'itable  and  educational  pui-poses,  allowance  should  bo 
made  for  it.  If  the  two  legacies,  when  ascertained,  shall  in 
the  aggregate  exceed  in  amount  the  one-half  part  of  the  estate 
after  the  payment  of  just  debts,  they  must  be  reduced  by  pro* 
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per  deductions.  If  the  amouut  payable  to  the  Cliamberlain 
Institute  shall  not  exceed  the  one-fourth  of  the  estate,  that  is, 
the  one-half  of  that  part  which  may  by  law  be  given  to  chari- 
table institutions,  no  deductions  will  be  made  from  it,  but  the 
deduction  will  be  made  from  the  bequest  to  the  Centenary 
Fund  Society,  to  bring  the  amount  within  the  statutory  limit. 
That  is,  these  reductions  must  be  made  from  each,  so  as  to 
bring  them  within  the  one-fourth  of  the  estate  to  which  each 
is  entitled. 

The  right  of  the  widow  to  claim  her  dower  in  the  realty, 
and  her  distributive  share  of  the  personalty,  under  the  statute 
of  distributions  and  adversely  to  the  will,  depends  upon  the 
eflfect  to  be  given  to  the  action  brought  by  her  within  the 
year  after  her  husband's  death. 

The  Supreme  Court,  as  a  coiu*t  of  equity,  has  jurisdiction 
of  suits  for  the  recovery  of  dower,  and  under  a  complaint,  in 
proper  form  and  with  proper  parties,  dower  may  be  assigned. 
{Badgely  v.  Bruce^  4  Paige,  98  ;  Mundy  v.  Mundy^  2  Ves., 
122.)  But  this  can  only  be  done  upon  proper  allegations  and 
in  an  action  against  the  proper  parties.  It  should  appear  that 
the  husband  was  at  some  time  seized  of  an  estate  of  inheritance 
in  the  lands  particularly  specified,  and  the  occupants  of  the 
land  in  which  dower  is  claimed  should  be  parties  to  the  action. 
(1  E.  S.,  740,  §§1,2;  Id.,  488,  §§  1,  2 ;  Id.,  304,  §  8 ;  EUi- 
cott  V.  Mosher^  7  N.  Y.,  201 ;  Stewart  v.  Smithy  1  Keyes,  60.) 

A  woman  entitled  to  elect  between  a  devise  or  other  pro- 
vision by  will  and  her  dower,  is  deemed  to  have  elected  to 
accept  the  testamentary  provision,  unless  within  one  year 
after  the  death  of  her  husband  she  shall  enter  on  the  lands  to 
be  assigned  to  her  for  her  dower,  or  commence  proceedings 
for  the  recovery  or  assignment  thereof.  (1  E.  S.,  741,  §  14.) 
The  action  must  in  some  way,  whatever  its  form,  be  an  une- 
quivocal assertion  of  a  claim  to  dower,  and  a  renunciation  of 
the  provisions  made  by  the  will.  The  action  brought  by  the 
widow  does  not  appear  to  have  been  for  the  recovery  of  dower  in 
any  particular  lands,  or  for  the  assigmnent  of  dower  generally ; 
and  it  does  not  appear  that  any  of  the  parties  defendants  were 
Hand  —Vol.  IV.         66 
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the  tenants  of  the  freehold  or  occupants  of  any  lands  in  which  the 
widow  claims  or  is  entitled  to  dower.  The  only  defendants 
were  the  present  plaintiff,  the  executors  of  her  husband  and 
the  corporations  and  institutions  claiming  as  legatees  under 
the  will.  The  action  was  proper  in  form,  and  perhaps  was 
not  defective  in  parties  as  an  action  to  set  aside  the  instru- 
ment by  which  she  had  formally  released  all  claim  to  every 
part  of  the  estate  of  the  decedent,  and  foreclosed  herself  from^ 
claiming  any  part  of  the  estate  not  effectually  disposed  of  by 
the  will,  and  to  avoid  the  charitable  bequests,  and  to  assert  a 
claim  to  share  in  the  distribution  of  so  much  of  the  estate  as 
could  not  legally  go  according  to  the  intention  of  the  testator 
as  declared  in  his  will,  and  which  was  not  heretofore  diposed 
of,  in  addition  to  the  specific  provisions  in  her  behalf  made 
by  the  will.  That  this  was  the  scope  of  the  action  is  very 
evident  from  the  allegations  in  the  answer  in  respect  to  it,  as 
well  as  from  the  omission  of  every  claim  or  averment  that  the 
widow  did  elect  or  had  elected  to  renounce  all  benefits  under 
the  will,  and  claim  her  dower  and  the  distributive  share  to 
which  she  might  be  entitled  in  any  undisposed  of  personalty. 
The  action  was  doubtless  brought  upon  the  authority  of 
Pickering  v.  Stamford  (3  Vesey,  331),  to  assert  her  rights  as 
devisee  and  legatee  under  the  will  in  lieu  of  dower,  and  all 
claim  to  so  much  of  the  estate  as  was  legally  disposed  o^ 
and  as  distributee  nnder  the  statute,  as  to  so  much  as  was 
attempted  to  be,  but  was  not  legally  and  effectually  disposed 
of  by  the  wiU.  It  was  a  safe  action  to  bring,  as  nothing  was 
given  up  or  risked;  but  it  was  not  an  action  for  the  recovery 
or  assignment  of  dower,  and  was  not  inconsistent  with  an 
assertion  of  right  to  the  lands  devised,  and  the  pecuniary  and 
other  provisions  made  for  her  by  the  will. 

The  widow,  then,  is  by  law  deemed  to  have  elected  to  take 
the  devise  and  the  pecuniary  provision  made  for  her  by  the 
will.  By  accepting  this  provision,  she  assents  to  all  the  termfl 
and  conditions  annexed  to  it,  and  yields  every  right  inconsist- 
ent with  such  terms  and  conditions.  He,  who  accepts  of  a 
devise  or  bequest,  does  so  on  condition  of  conforming  to  the 
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will,  and  a  court  of  equity  will  compel  liim  to  perform  the 
condition.  {Glen  v.  Fisher j  6  J.  C.  E.,  33.)  No  one  is 
allowed  to  disappoint  a  will  under  which  he  takes  a  benefit. 
(Blake  v.  Bunbury^  1  Vesey,  Jr.,  523.)  Every  one  claiming 
under  an  instrument  is  bound  to  give  fall  effect  to  that  instru- 
ment so  far  as  he  can.  By  accepting  a  testamentary  pro- 
vision, whether  in  lieu  of  a  legal  right  as  dower,  or  as  a  mere 
bounty,  the  devisee  or  legatee,  assents  to,  and  may  be  made 
•  to  perform  the  conditions  of  the  devise  or  bequest. 

It  becomes  a  matter  of  convention  or  contract,  which  may 
be  enforced  in  equity.  {IsenJiart  v.  Brown^  1  Ed.  Ch.  E., 
411,  and  cases  cited  by  V.  Ch.  McCoun.)  If  a  release  or 
discharge  of  any  kind  is  necessary  to  carry  out  the  will  of  the 
testator  and  give  effect  to  the  conditions  annexed  to  a  gift, 
the  donee  will  be  compelled  to  execute  the  proper  instrument. 
{Spofford  V.  Manning^  6  Paige,  383 ;  Leonard  v.  Crommelin^ 
1  Ed.  Ch.  E.,  306 ;  Earl  of  Hforthumlerland  v.  Marquis  of 
Granby,  1  Eden's  Ch.  E.,  489 ;  S.  C,  2  Ambler,  677.)  Effect 
must  be  given  to  the  will  and  to  aU  its  provisions,  according 
to  the  intent  of  the  testator  as  declared  by  him,  and  the  intent 
must  be  gathered  from  the  language  employed.  The  inten- 
tion of  the  testator  is  to  be  sought  after  and  carried  into  effect, 
and  such  intention  is  to  be  collected  from  the  will  itself 
regarding  the  words  as  used  in  their  ordinary  sense.  {Mann 
V.  Mann^  14  J.  E.,  9 ;  Barrus  v.  KirUam.dy  8  Gray,  512.) 

The  testator  in  terms  imposes  the  condition  upon  which  his 
widow  shall  take  the  testamentary  provision  in  her  favor. 
The  condition  is  in  these  words :  "  If  she  accepts  the  provi- 
sions here  made  for  her,  she  shall  not  be  entitled  to  receive 
any  other  share  or  interest  in  my  estate."  The  language  is 
very  comprehensive,  and  if  there  had  been  no  attempt  to  dis- 
pose of  any  other  portion  of  the  estate,  and,  except  as  to  the 
widow,  the  decedent  had  died  intestate,  it  is  not  denied  that 
an  acceptance  of  the  provision  would  have  excluded  the  widow 
from  all  participation  in  the  estate  not  disposed  of.  The 
words  employed  are  suflBcient  to  exclude  the  widow's  claim  to 
receive  any  part  of  the  estate  not  specifically  given  to  her  by 
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the  will.  The  testator  in  substance  declares  that  his  widow 
shall,  if  slie  takes  under  the  will,  receive  so  much  and  no 
more,  and  that  the  sum  shall  be  in  satisfaction  of  every  other 
claim  and  demand  upon  his  estate  and  every  part  of  it. 

This  condition  and  limitation  was  imposed  not  for  the  benefit 
of  the  other  legatees  under  the  will,  but  as  a  just  limitation 
to  the  claims  of  the  widow  upon  the  estate.  It  is  a  testa- 
mentary declaration  that  the  provision  made  for  the  widow 
was  just  and  reasonable,  in  view  of  her  age,  condition  in  life  * 
and  prospective  wants,  and  the  amount  and  value  of  his  estate, 
and  that  it  ought  not  to  be  increased  in  any  contingency.  She 
would  not  have  been  compelled  to  abate  from  the  pecuniary 
legacy  with  the  other  legatees  in  case  there  had  been  a  defi- 
ciency of  assets  for  the  payment  of  debts  and  legacies. 
{DaverhiU  v.  Fletcher ^  Ambler,  244.) 

In  that  case  effect  would  be  given  to  the  intent  of  the  testa- 
tor and  her  contract,  at  the  expense  of  the  other  objects  of 
the  testator's  bounty.     In  arriving  at  the  intention  of  the 
testator,  the  fact  that  all  the  dispositions  of  his  property  did 
not  take  effect  as  he  had  expected,  can  have  no  effect.    The 
evidence  of  his  intention,  in  respect  to  the  valid  bequests,  is 
the  same  and  equally  persuasive,  as  if  he  had  foreseen  tlie 
result  and  all  the  consequence?  of  his  acts.    (2  Jarman  on 
"Wills,  743.)    If  his  property  had  increased  or  diminished  ia 
value  between  the  time  of  making  the  will  and  his  death, 
that  circumstance  would  not  affect  the  construction  of  the 
will,  whatever  might  be  conjectured  as  to  the  probable  effect 
of  his  altered  circumstances  upon  a  will  actually  made  after 
the  change.    (1  Eedfield  on  Wills,  430.)    The  claim  of  the 
widow  to  her  distributive  share  of  the  estate  not  effectually 
disposed  of  cannot  be  allowed  without  making  an  exception 
to  the  condition  annexed  to  the  provisions  for  her  which  the 
testator  has  not  made,  and  essentially  modifying  and  qualifying 
the  terms  of  the  will.    Under  a  condition  requiring  the  devisee 
and  legatee  to  renounce  all  claim  to  any  share  or  interest  ia 
the  estate  other  than  as  given  by  the  wiU,  and  without  exception 
express  or  implied,  the  court  cannot  except  from  the  opera- 
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tion  and  effect  of  the  condition  any  part  of  the  estate.  (1 
Swanston  Rep.,  405,  note.)  In  Georgia  and  Rhode  Island, 
wills  do  not  affect  after  acquired  real  estate.  Hence  it  might 
be  nrged  with  some  plausibility  that  the  conditions  annexed 
to  provisions  for  the  wife  in  Heu  of  dower  and  other  claims 
upon  the  estate  were  imposed  in  reference  to  the  estate  as  it 
existed  at  the  time  of  making  the  will,  and  for  the  benefit  of 
the  other  beneficiaries  under  the  will,  and  not  in  respect  to 
additions  to  the  estate  not  foreseen,  or  for  the  benefit  of  the 
heirs  and  next  of  kin  generally.  But  the  courts  of  those 
States  have  held  otherwise,  and  imder  clauses  not  essentially 
different  from  that  under  consideration  decided  that  the 
widow  was  confined  to  the  provisions  for  her  by  the  will,  if 
accepted,  and  was  excluded  from  all  share  in  the  after 
acquired  property,  as  to  which  the  testator  died  intestate. 
{Bains  v.  (7.,  24  Ga.,  185 ;  Chopin  v.  mUy  1  R.  I.,  446.) 
VacheU  v.  Breton  (1  Brown's  P.  C,  167),  is  in  harmony 
with  the  cases  last  cited,  and  adverse  to  the  claim  of  the 
widow  here.  The  testator  directed  his  executors  to  give  to 
two  of  his  four  children  ten  shillings  each  and  no  more,  and 
the  testator  died  intestate  as  to  part  of  his  personal  estate. 
The  House  of  Lords  held  that  the  two  children  were  excluded 
from  any  share  in  the  undisposed  of  estate.  Tlie  cases 
decided  upon  the  custom  of  London,  where  a  provision  for  the 
wife  in  lieu  of  customary  share  and  thirds  effectually  bars  the 
claim  of  the  wife  to  the  share  and  thirds  by  the  mere  force 
of  the  exclusion,  may  also  be  cited  in  support  of  the  principle 
involved.  {Davila  v.  DaviLa^  2  Vem.,  724 ;  Lewin  v.  Lewin^ 
3  P.  Wms.,  15.)  Lett  v.  Bandall  (3  Smale  &  Gifford,  83),  is 
very  analogous  to  the  case  at  bar.  The  testator,  by  his  will, 
made  pecuniary  provision  for  his  wife  in  lieu  of  dower  and 
all  claims  upon  his  estate.  The  words  of  exclusion  were  more 
full  and  ample  than  those  of  the  Chamberlain  will ;  but  of  no 
more  force  in  legal  effect,  as  evidence  of  intention.  Certain 
gifts  for  the  benefit  of  children  by  the  same  will  failed  as 
contrary  to  the  law  against  perpetuities.  The  widow's  claim 
was,  as  here,  to  share  in  the  distribution  of  that  part  of  the 
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estate,  which  was  undisposed  of  by  reason  of  the  feilure  of  the 
bequests ;  but  the  claim  was  disallowed,  and  upon  principles 
and  for  reasons  entirely  applicable  to,  and  decisive  of  the 
widow's  claim  here.    The  case  of  Pickering  v,  Stamford  (2 
Ves.,  272)  was  cited  and  relied  upon  in  support  of  the  widow's 
claim ;  but  its  authority  was  not  recognized  as  controlling  the 
decision.    That  case  cannot  be  sustained  upon  principle  unless 
the  decision  is  made  to  rest  upon  the  supposed  intention  of 
the  testator,  and  then  it  resolves  itself  into  a  question  of  inter- 
pretation and  construction  of  the  will.    It  has  been  followed 
in  principle  in  South  Carolina,  and  widows  have  been  held 
not  excluded  from  a  distributive  share  in  the  after  acquired 
real  estate  of  their  deceased  husbands  by  a  provision  in  the 
will  in  lieu  of  dower,  and  the  decisions  have  been  placed 
upon  the  ground  of  the  intention  of  the  testator.    {CogdeU  v. 
CogdeU,  3  Desau,  346 ;  EaU  v.  RaU^  2  McCord's  Chy.  E., 
269.)    But  these  decisions  have  not  passed  unquestioned  in 
the  same  State,  and  a  later  case  was  decided  in  the  same  way 
by  a  divided  court,  and  the  reporter,  in  a  note,  argues  with 
force  against  the  correctness  of  the  decisions.    {Sedbush  v. 
Seabush^  10  Kich.,  495.)    There  is  no  controlling  authority 
adverse  to  the  view  I  entertain,  and  upon  principle  I  am  of 
the  opinion  that  the  widow  is  by  the  terms  of  the  will,  upon 
acceptance  of  the  provision  made  for  her,  excluded  from  all 
share  in  the  residue  of  the  estate,  whether  disposed  of  or  not ; 
and  that,  in  its  distribution,  only  those  other  than  the  widow 
entitled  under  the  statute  of  distributions  can  share.     It  is 
not  necessary  to  examine  the  questions  madp  upon  the  appeal 
as  to  the  validity  of  the  release  by  the  widow,  as  she  has 
elected  to  take  tmder  the  will  and  by  suck  action  is  barred 
from  all  other  claim  as  effectually  as  by  th^  release,  if  valid. 
This  disposes  of  the  questions  made  by  th^  several  appeals, 
and  the  judgment  of  the  Supreme  Court  will  be  modified  to 
conform  to  these  views.  As  the  questions  made  are  important 
and  proper  to  be  made,  and  the  judgment  is  essentiaUy  modi- 
fied as  to  all  the  interests  involved,  the  costs  of  the  several  par- 
ties may  be  paid  out  of  the  funds  in  the  hands  pf  the  executors. 
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Peckham  and  Rapallo,  JJ.,  concurred. 

Church,  Ch.  J.  concurred ;  but  as  to  the  bequest  to  the 
Centenary  Fund  Society  rests  his  decision  on  the  ground  that 
the  corporation  has,  by  its  charter  and  the  law  under  which 
it  was  enacted,  power  to  take  the  bequest,  and  it  may 
therefore  take,  as  if  incorporated  with  the  same  powers  by 
the  laws  of  this  State. 

Gbovee  concurred  except  as  to  the  bequest  to  the  Cen- 
tenary Fund  Society,  and  is  of  the  opinion  that  the  bequest  to 
it  is  invalid. 

FoLOEB,  J.,  did  not  vote. 

Judgment  modified  to  conform  with  opinion. 

Note. — The  court  on  settlement  of  the  decree  as  finally  entered,  recon- 
sidered and  modified  the  decision  as  first  pronounced,  by  holding,  that  the 
two  institutions  named  as  legatees  in  the  eighteenth  clause  of  the  will, 
were  entitled  to  the  entire  one-half  of  the  estate,  which  by  law  could  be 
given  to  charitable,  benevolent  or  educational  purposes,  provided  they  had, 
jointly  or  severally,  capacity  to  take  the  same.  That  they  were  not  respect- 
ively and  severally  limited  to  the  one-half  of  that  part  of  the  estate  which 
could  be  given  by  will  to  the  purposes  named,  but  that,  if  one,  by  reason 
of  its  restricted  corporate  power  could  not  take  the  fUll  one-half  of  that 
part  of  the  estate  which  could  go  to  educational  or  charitable  puposes,  the 
other  could  take  to  the  extent  of  its  corporate  capacity,  the  entire  residue 
of  such  part  of  the  estate. 

If  the  Chamberlain  Institute,  by  reason  of  the  restrictions  imposed  by 
law  upon  its  capacity  to  take  and  hold  property,  shall  be  incapable  to  take 
and  hold  its  one-fourth  of  the  estate  of  the  testator,  after  the  payment  of 
debts,  etc.,  the  Centenary  Fund  Society  will  be  entitled  to  take  to  the 
extent  of  its  capacity  the  residue  of  the  one-half  of  the  estate  effectually 
bequeathed  by  the  eighteenth  clause  of  the  will  to  those  two  corporations. 

This  modification  was  agreed  to  by  Gkover,  Peckham,  Folgbr,  Rap- 
AiiLO  and  Anbbewb,  J  J.    Ch.  J.  and  Axlen,  J.,  contra. 
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Chaelottb  C.  Reckhow,  Eespondent,  v.  Elijah  C.  ScHANOk 

et  al.,  Appellants. 

A  tenant  at  will  has  no  estate  that  can  be  granted  by  him  to  a  third  person, 

'  and  one  who  enters  on  land  under  a  lease  or  assignment  fh)m  a  tenant  at 
will,  is  a  disseizor,  and  is  liable  in  trespass  at  the  option  of  the  landlord. 

The  same  rule  applies  to  a  tenant  by  sufferance. 

Accordingly,  in  an  action  of  ejectment,  where  one  of  the  defences  uiged 
was  that  the  defendants  were  the  lessees,  and  had  succeeded  to  the  pos- 
session of  tenants  at  will  of  the  plaintiff,  and  had  received  no  notice  to 
quit  under  the  statute, — Reldj  that  the  &ct8  did  not  constitute  them 
either  tenants  at  will  or  by  sufferance,  and  no  notice  to  quit  to  them  was 
necessary. 

(Argued  December  21st,  1870;  and  decided  January  24th,  1871.) 

Appeal  from  a  judgment  of  the  late  General  Term  of  the 
Supreme  Court  in  the  second  district,  affirming  a  judgment 
in  favor  of  the  plaintiff  for  the  recovery  of  certain  lands  in 
Long  Island  City,  entered  upon  a  verdict  of  a  jury  rendered 
at  the  Queens  county  circuit  on  the  15th  of  April,  1867. 

The  action  was  ejectment.  It  appeared  that  the  plaintiff, 
a  married  woman,  had  a  title  to  the  premises  through  a  con- 
veyance from  the  trustees  of  Union  College,  dated  March 
I9th,  1864.  That  her  husband  and  the  defendant,  Hudson, 
were  partners  in  the  "  canning  "  business,  under  the  name  of 
Reckhow  &  Hudson,  and  occupied  the  premises  for  the  pur- 
pose of  carrying  on  this  business  from  1864  to  1866,  when 
the  defendant,  Hudson,  leased  them  to  the  defendants, 
Schank  and  Romain,  by  a  written  lease,  who  entered  and 
held  possession  against  the  plaintiff  at  the  commencement  of 
the  action.  The  evidence  tended  to  show,  that  the  occupa- 
tion by  Reckhow  &  Hudson,  was  by  the  permission  and 
assent  of  the  plaintiff. 

Evidence  was  offered  by  the  defendants  and  excluded,  to 
show  that  the  purchase  of  the  lands  was  really  made  by  the  firm 
of  Reckhow  &  Hudson ;  that  they  had  erected  buildings  and 
machinery  on  the  premises  for  the  purposes  of  the  business  ; 
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that  the  deed  was  taken  in  the  name  of  the  plaintiff  by  the 
consent  of  both  partners  to  be  held  in  trust  for  the  benefit  of 
the  firm.  That  the  firm  went  into  possession  as  owners, 
and  not  only  executed  the  lease  to  Schanck  &  Romain,  but 
also  mortgaged  the  building  to  them. 

At  the  close  of  the  evidence  the  defendants  moved  for  a 
nonsuit  on  the  ground,  among  others,  that  even  if  the  plain- 
tiff had  established  any  title  to  the  premises,  "  the  facts  elici- 
ted showed  that  the  defendants  were  tenants  at  will  of  the 
premises,  or  at  least  tenants  at  sufferance,  and  entitled  to 
notice  to  quit "  imder  the  statute,  before  ejectment  could  be 
maintained. 

The  court  de^ied  the  motion,  and  directed  a  verdict  for  the 
plaintiff.  This  disposition  of  the  case  was  held  by  the 
General  Term  to  be  correct.    The  defendants  appeal  here. 

Man  <&  Parsons  for  the  appellant,  that  when  the  relation 
of  landlord  and  tenant  is  once  established,  it  attaches  to  all 
who  succeed  to  the  possession  through  or  under  the  tenant, 
cited  Jackson  v.  Davis  (5  Cow.,  123) ;  Jackson  v.  JBarsen  (7 
id.,  323).  That  the  evidence  as  to  the  occupancy  of  Reck- 
how  &  Hudson,  showed  them  to  be  tenants  at  will  of  the 
plaintiff,  they  cited  Doe  v.  Wood  (14  Mees.  &  Wels.,  682) ; 
Farker  v.  Constable  (3  Wil.  R.,  25) ;  Bight  v.  Beard  (13 
East, '  209 ;  Jackson  v.  Wheeler  (6  Johns.,  272).  That  when- 
ever there  is  a  tenancy  at  will  or  by  sufferance,  the  party  is 
entitled  to  one  month's  notice  to  quit,  they  cited  1  Revised 
Statutes,  745,  §  77;  Livingston  v.  Tamier  (14  N.  T.,  64, 
67) ;  Torrey  v.  Torrey  (id.,  430).  And  so  before  the  Revised 
Statutes,  one  entering  by  the  permission  of  the  owner,  enti- 
tled to  reasonable  notice  to  quit.  (4  Kent,  114,  and  cases 
cited ;  Jackson  v.  Bryan^  1  Johns.,  322 ;  ooinions  of  Kent, 
Ch.  J.,  Spenoeb  and  Tompkins,  JJ.) 

George  G.  Beynolds  for  the  Respondent. 

Allen,  J.    The  defendants  ask  a  reversal  of  the  judgment 
below,  solely  upon  the  ground  that  they  were  tenants  of  the 
Hand— Vol.  IV        67 
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premises  at  will  or  by  sufferance,  and  entitled  to  the  statutorv 
notice  to  quit  accorded  to  tenants  of  that  character.  (1 R,  S., 
745,  §  7.) 

The  title  of  the  plaintiff  and  her  right  to  the  possession  are 
not  now  otherwise  disputed.  Other  objections  and  exceptions 
made  and  taken  upon  the  trial  are  abandoned. 

It  is  not  claimed  that  the  relation  of  landlord  and  tenant 
betwen  the  plaintiff  and  defendants  was  created  or  exists  by 
convention  of  the  parties.  There  is  no  evidence  that  the 
plaintiff  ever  recognized  the  defendants  as  her  tenants,  or 
that  the  defendants,  at  any  time  before  or  after  the  commence- 
ment of  the  action,  acknowledged  the  title  of  the  plaintiff,  or 
recognized  her  as  their  landlord,  or  the  relation  of  landlord 
and  tenant  as  in  any  way  existing  between  them. 

The  defendants  sought  to  defend  their  possession  under  a 
lease  from  third  persons,  and  in  hostility  to  the  plaintiff's 
title  ;  but  failing  in  that,  at  the  close  of  the  evidence  asked 
for  a  nonsuit  on  two  grounds :  1st.  That  the  plaintiff  had  not 
established  a  sufficient  title  to  the  premises  to  entitle  her  to 
recover ;  and  2d.  That  if  she  had,  the  facts  elicited  showed 
that  the  defendants  were  tenants  at  will  of  the  premises,  and 
were  at  least  tenants  at  sufferance,  or  entitled  to  the  notice 
to  quit,  by  the  statute  in  such  case  made  and  provided.  The 
defendants  now  claim  that  their  lessors  were  tenants  at  will, 
or  by  sufferance  of  the  plaintiff,  and  that  they,  by  the  act  and 
assent  of  such  tenants  having  acquired  the  possession  of  the 
premises,  have  thereby  become  and  are  the  tenants  of  the 
plaintiff,  holding  by  the  same  tenure  and  entitled  to  the  same 
notice  to  quit  as  those  to  whose  possession  they  have  suc- 
ceeded. Assuming  that  the  case  establishes  the  relation  of 
landlord  and  tenant  between  the  plaintiff  and  Reckhow  & 
Hudson,  under  whom  the  defendants  claim  to  have  acquired 
the  possession  and  right  of  possession,  which  is  by  no  means 
clear,  the  result  claimed  by  the  defendants  by  no  means  fol- 
lows. A  tenant  at  will  is  disqualified  from  granting  a  leaso 
available  against  any  one  but  himself;  for  the  demise  would 
amount  to  a  termination  of  the  will,  and  it  would  be  optional 
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with  the  landlord  to  regard  the  entry  of  the  lessee  of  the 
tenant  at  will  as  a  disseizin.  (1  Piatt  on  Leases,  104.)  The 
same  rule  holds  as  to  a  tenant  by  sufferance.  (Id.,  122.) 
The  yielding  of  the  possession  of  the  premises  terminates  the 
original  tenancy,  and  a  new  tenancy  at  the  will  of  the  owner 
cannot  be  created  except  by  his  or  her  assent.  Every  lease 
at  will  is  at  the  will  of  both  parties,  and  a  tenant  at  will  has 
no  certain  and  indefeasible  estate;  nothing  that  can  he  granted 
hy  hmi  to  a  third  person.  If  a  tenant  at  will  assigns  over 
his  estate  to  another  who  enters  on  the  land,  he  is  a  disseizor, 
and  the  landlord  may  have  an  action  of  trespass  against  him. 
(1  Greenleaf  Cruise,  278 ;  CampheU  v.  Proctor,  6  Greenleaf 
R.,  12.)  A  tenancy  by  sufferance,  existing  only  by  the  laches 
of  the  owner,  cannot  give  the  occupant  an  estate  or  interest 
capable  of  transmission  to  another.  At  common-law,  a  tenant 
at  sufferance  is  not  entitled  to  notice  to  quit.  There  is  no 
evidence  that  the  plaintiff  assented  to  the  occupancy  of  the 
defendants,  or  that  she  had  any  knowledge  of  such  occupancy 
prior  to  the  commencement  of  the  action.  It  is  undoubtedly 
true  that  when  the  relation  of  landlord  and  tenant  is  estab- 
lished, it  attaches  to  all  who  may  succeed  to  the  possession 
through  or  under  the  tenant ;  but  this  cannot  apply  to  tenan- 
cies thai  are  terminated  by  the  very  act  of  transmission  of  the 
possession.  The  defendants  have  not  shown  any  permission 
from  the  plaintiff  to  enter  upon  the  premises,  and  they  were 
therefore  trespassers,  and  not  entitled  to  notice  to  quit. 

The  judgment  should  be  affirmed. 

AU  the  judges,  except  Andrews,  J.,  absent,  concurring. 

Judgment  aflirmed. 
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Thb  Union  National  Bank  of  Tbot,  Respondent,  v.  The 
Sixth  National  Bank  of  New  York,  Appellant. 


C' 


In  an  action  for  money,  paid  under  mutual  mistake  of  facts,  it  is  no  defence 
that  the  mistake  arose  from  a  want  of  care  on  the  part  of  the  plainti£ 

Where  the  plainti^  a  bank  at  Troy,  being  the  correspondent  of  the  defend- 
ant, a  bank  in  New  York,  received  from  it  a  note  for  collection  from  a 
maker  residing  some  thirty  miles  from  Troy,  and  sent  the  note  to  its  cor- 
responding bank  at  the  residence  of  the  maker,  and  the  note,  not  having 
been  paid  at  maturity,  such  corresponding  bank  caused  it  to  be  protested, 
and  notices  of  protest  to  be  duly  sent  to  the  indorsers  in  New  York,  and 
also  mailed  both  to  the  plaintiff  and  the  defendant ;  but  the  phdntiff,  by 
some  miscarriage,  failing  to  receive  such  notice,  and  supposing,  therefore, 
that  the  note  had  been  imid  to  its  correspondent,  remitted  a  sum  equal  to 
its  amount  to  the  defendant  as  collected, — Held,  that  the  plaintiff  may 
recover  of  the  defendant  the  sum  so  remitted  as  money  paid  under  a  mis- 
take of  fsxct 

Held,  fbrther,  that  the  mere  fact  that  the  defendant,  on  receiving  notice  of 
protest,  had  received  from  an  indorser  of  the  note  its  amount,  and  on 
receiving  the  money  from  the  plaintiff,  and,  in  consequence  thereof,  sup- 
posing the  note  had  been  paid  by  the  maker,  refunded  the  amount  to  such 
indorser, raised  no  defence  to  the  action,  in  the  absence  of  any  proof  that  thej 
indorser  was  not  stiU  liable  and  responsible  to  the  defendant.  ^ 

Though  the  plaintiff  is  to  be  considered  the  agent  of  the  defendant  for  the 
collection  of  the  note,  the  mistake  did  not  arise  fh)m  any  negligent  per- 
formance of  its  duty  as  such  agent,  and  in  such  case,  the  relation  of  prin- 
cipal and  agent  between  the  parties  does  not  change  the  rule. 

(Cause  argued  December  22d,  1870 ;  decided  January  24th,  1871.) 

Appeal  by  the  defendant  from  a  judgment  of  the  late 
General  Term  of  the  Supreme  Court  in  the  third  district, 
afl^ming  a  judgment  for  the  plaintiff  upon  the  report  of 
Justice  Ingalls,  as  referee. 

The  action  was  by  the  plaintiff,  a  bank  doing  business  in 
the  city  of  Troy,  to  recover  a  sum  of  money  alleged  to  have 
been  paid  by  it,  under  a  mistake  of  fact,  to  the  defendant,  a 
bank  in  the  city  of  New  York. 

The  facts,  as  they  appear  by  the  referee's  finding  and  the 
evidence,  are  these : 
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The  defendants  having  discounted  for  one  Cregan  a  note 
of  one  Bassett,  to  Ashley,  for  $1,000,  which  was  dated 
September  26th,  1865,  at  four  months,  payable  at  the 
Columbia  Bank,  Chatham  Four  Comers,  indorsed  by  the 
payee,  and  by  Davidson  and  Cregan,  sent  it,  before  it  was 
due,  to  the  plaintiff  for  collection.  The  plaintife  sent  it  to 
the  Columbia  Bank  at  Chatham,  about  thirty  miles  from  Troy. 
It  was  not  paid  on  the  29th  of  January,  1866,  when  it  became 
due,  but  protested,  and  notice  of  its  protest  was  mailed  by 
the  Columbia  Bank  to  all  parties  on  it.  The  defendants, 
upon  the  receipt  of  the  notice,  applied  to  Ci'egan,  and  he  paid 
them  the  note  and  took  it  up  on  the  5th  of  February,  1866. 
He  did  not  receive  the  note,  as  it  was  not  returned  by  the 
plaintiffs.  On  the  same  5th  day  of  February,  the  plaintiffs 
not  having  received  the  notice  of  protest  from  the  Columbia 
Bank ;  and,  believing  that  the  note  was  paid,  remitted  the 
amount  to  the  defendants.  The  defendants  received  the 
remittance  of  the  amount  of  the  note  on  the  6th  of  Febru- 
ary, and  supposing  that  the  note  had  been  paid  after  its  protest, 
at  once  refunded  the  amount  received  by  them  to  Cregan, 
the  indorser.  The  maker  and  payee  both  resided  at  Chat- 
ham. The  indorsers  Davidson  &  Cregan  resided  in  New 
York.  On  the  9th  of  February,  the  plaintiffs,  for  the  first 
time,  wrote  to  the  Columbia  Bank,  inquiring  about  the  note. 
On  the  10th  the  Columbia  Bank  returned  to  the  plaintiflSs  the 
note  protested,  and  plaintiffs  then  sent  the  same  to  the 
defendants,  who  received  it  on  the  12th.  The  plaintife 
then  claimed  from  defendants  the  money  sent  for  the  note. 
They  declined  because  they  had  paid  it  over  to  Cregan,  who 
refused  to  return  it,  and  because  they  were  not  liable.  The 
plaintiffs  then,  under  an  arrangement  with  the  defendants, 
undertook  to  collect  the  note  from  the  maker  but  did  not 
carry  the  same  into  effect.  Cregan  has  died  insolvent.  He 
alleged  that  he  had  parted  with  security  on  receiving  the 
money  from  the  defendants,  and  refiised  to  pay  back  to  them 
what  they  paid  him.  There  was  no  proof,  liowever,  of 
this. 
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Samuel  Hand  and  James  Emott  for  the  appellants,  insisted 
that  the  plaintiff  was  guilty  of  laches  and  negligence,  and 
had  peculiar  means  of  knowledge,  and  that  the  defendants 
were  chargeable  with  no  want  of  care,  and  under  these  cir- 
cumstances the  action  would  not  lie. 

The  plaintiff,  being  the  agent  of  the  defendant  for  the 
collection  of  thje  note,  having  notified  the  defendant  as  such 
agent  that  they  had  collected  it,  and  the  defendant  thereupon 
having  paid  the  money  back  to  the  indorser  Cregan,  the  plain- 
tiff is  estopped  from  denying  the  fact  of  such  collection  of  the 
money.  They  cited  3  Hill,  221 ;  39  Barb.,  383  ;  25  N.  Y., 
302 ;  30  N.  Y.,  226  ;  7  Cow.,  459. 

Charles  F.  Tahor^  for  the  respondent,  relied  upon  Kings- 
ton Bank  v.  Eltinge  Prest,^  etc.j  (1  Hand,  391) ;  Wait  v. 
Zeggettj  8  Cow.,  195 ;  Townsend  v.  Crawdy  (8  J.  Scott,  N.  S., 
447).  He  also  cited  Mowatt  v.  Wright  (1  Wend.,  360) ;  Oanal 
Ba/nh  v.  BanJc  of  Albany  (1  Hill,  287) ;  Leger  v.  Bonaffe  (2 
Barb.,  475) ;  North  v.  Bloss  (30  N.  Y.,  381) ;  Botsfard  v. 
McLean  (45  Barb.,  481) ;  Story's  Eq.  Jur.,  §  140. 

FoLGEB,  J.  The  rule  established  by  the  class  of  cases, 
of  which  The  Kingston  BamJc  v.  Mtinge  (40  N.  Y.,  391) 
is  one,  is  not  questioned  by  the  counsel  for  appellants.  But 
he  insists  that  there  is  a  distinction  between  them  and  the 
case  in  hand.  Admitting  that  there  was  a  mutual  mistake  in 
supposing  that  the  note  was  paid,  when  it  was  not  paid,  he 
claims  that  the  respondents  were  negligent  in  not  making 
inquiry  and  using  the  means  at  their  hand  for  arriving  at  cor- 
rect information  of  the  facts.  But  as  a  sufficient  answer  to 
this,  it  is  held  that  it  is  no  bar  to  an  action,  that  the  party 
paying  had  the  means  of  knowing,  and  might  have  availed 
himself  of  those  means  by  care  and  attention,  and  thus  have 
arrived  at  exact  knowledge.    (  Waite  v.  LeggeUy  7  Cow.,  195.) 

"  Care  and  diligence  are  not  controlling  elements  in  the 
case.  It  is  a  question  of  fact  merely.  The  inquiry  is,  are  the 
parties  mutually  in  error,  and  did  they  act  upon  such  mutual 
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mistake  ?  Was  there  or  not  an  eiTor  between  tlie  parties  ? 
And  the  determination  of  the  fact  controls  the  result." 
{Kingston  Bank  v.  Eltinge^  supra.) 

If  the  money  "  is  paid  under  the  impression  of  the  truth  of 
a  fact  which  is  imtrue,  it  may,  generally  speaking,  be  reco- 
vered back,  however  careless  the  party  paying  may  have  been 
in  omitting  to  use  due  diligence  to  inquire  into  the  fact." 
{Kelly  V.  Solarij  9  M.  &  W.,  54;  Marriott  v.  Ramjpton^  2 
Smith  Leading  Cases,  403,  notes.)  If  it  were  conceded  that 
the  plaintiffs  were  subject  to  the  imputation  of  negligence, 
that  alone  would  not  bar  their  action. 

The  appellant's  counsel  urges,  however,  that  the  plaintiffs 
were  the  agents  of  the  defendants ;  that  it  was  their  duty  to 
collect  the  note  and  remit  the  proceeds,  or  to  return  promptly 
the  protested  paper.  They  did  not  fail  in  the  first  branch  of 
this  duty,  for  the  note  was  not  paid;  nor  did  they  fail  in 
making  protest,  etc.,  of  the  note.  For  that  was  done,  by 
which  all  prior  indorsers  to  the  defendants  were  charged. 
Notice  of  non-payment  was  also  given  to  the  defendants.  It 
would  not  be  claimed,  if  the  transaction  had  stopped  here, 
that  the  defendants  would  have  any  cause  of  complaint  again^t 
the  plaintiffs.  It  must  be  remembered  that  the  notice  of  non- 
payment meant  for  the  plaintiffs  was  lost  from  or  miscarried 
in  the  mail.  They  were  authorized  to  act  upon  the  natural 
inference  from  the  usual  course  of  business,  that,  no  notice 
having  been  received  of  non-payment  of  the  note,  payment 
had  been  made. 

There  was  thus  far  no  failure  of  duty  to  the  defendants. 
And  the  case  stands  the  same,  as  if  the  relations  of  the  plain- 
tiffs and  defendants  were  not  those  of  agent  and  principal. 
And  the  omission  on  the  part  of  the  plaintiffs  to  make 
inquiry,  and  obtain  correct  knowledge,  is  no  more  prevalent 
against  them,  than  it  would  be,  if  they  had  not  been  the  agent 
of  the  defendants. 

The  appellant's  coimsel  makes  the  point  also,  that  the 
defendants,  relying  upon  the  act  of  the  plaintiife,  and  paying 
over  the  money  to  Cregan,  from  whom  they  cannot  recover 
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it,  have  been  irreparably  injured,  and  that  the  plaintiffs  are 
estopped  from  denying  their  assertion  to  the  defendants  that 
the  note  had  been  paid.  The  fects  bearing  upon  this  must 
be  considered  as  they  existed  on  the  day  on  which  the  plain- 
tiffs first  sought  from  the  defendants  repayment  of  the  money. 
This  was  about  the  11th  of  February,  1866 ;  and  for  some- 
time subsequent  thereto,  Cregan  was  a  dealer  with  the  defend- 
ants, and  had  on  deposit  with  them  an  average  amount  large 
enough  to  have  met  this  payment,  and  the  amount  of  the 
note  could  have  been  charged  against  this  deposit.  It  is  said 
that  Cregan  refused  to  repay  the  money,  alleging  that  believ- 
ing the  note  had  been  paid  he  had  parted  with  collateral 
security.  But  this  is  not  proven.  And  the  findings  of  the 
referee  put  the  refusal  of  the  defendants  to  repay,  on  the 
ground  that  Cregan  could  not  be  required  to  pay  the  note. 
There  is  no  fact  found  or  proven  which  shows  this,  or  estab- 
lishes that  the  maker  and  indorsers  of  the  note  were  not  on 
that  day  just  as  liable  to  the  defendants  as  they  were  at  the 
maturity  of  the  note.  {Troy  City  Bank  v.  Grants  Lalor 
Supp.,  119 ;  Wilkinson  v.  Johnson,  3  Bam.  &  Cress.,  428.) 
The  defendants  having  at  the  time  of  the  plaintiflfe  demand 
upon  them  for  repayment,  all  the  means  of  securing  them- 
selves from  loss,  which  they  had  on  the  day  on  which  the  note 
matured,  and  thus  being  in  the  same  situation  in  wliich  they 
were  before  the  payment  by  the  plaintiffs,  cannot  claim  that 
they  were  immediately  injured  by  the  act  of  the  plaintiffs. 
When  injury  does  not  necessarily  result,  it  is  wholly  imma- 
terial as  respects  the  plaintiff's  right  to  recover.  And  it  is  for 
the  defendants  to  show  that  injury  has  resulted.  {Guild  v. 
Baldridge,  2  Swan,  Tenn.,  295-304.)  And  see  Ehed  v. 
Eicks,  25  K  T.,  289.) 

The  judgment  of  the  General  Term  should  be  afltened 
with  costs  to  the  respondent. 

CmjROH,  Ch,  J.,  and  Allen  and  Grover,  JJ.,  concur. 
Allen,  J.,  expressly  on  the  ground,  that  the  defendants  did 
not  necessarily  sustain  loss  by  the  mistake.  They  were 
notified  in  time  to  reclaim  the  money  of  Cregan,  and  there 
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is  no  evidence  to  show  that  the  situation  of  Cregan  or  the 
defendants  has  been  changed  in  the  meantime,  or  tl)at  either 
had  parted  with  any  security. 

Andbews,  J.,  absent.    Peckham,  J.,  having  been  a  member 
of  the  court  below,  did  not  sit. 


43   467 

In  Matter  of  the  Petition  of  Eobeet  V.  Howland  and  others,  ^*^    ^ 
Eespondents,  v.  Edwaed  Eldbedge,  and  Ethan  Allen, 
Assessors  of  the  Town  of  Springport,  Appellants. 

Where,  by  an  act  of  the  legislature  authorizing  a  town  to  issue  its  bonds  to 
aid  in  the  construction  of  a  railroad,  it  is  declared  that  such  power  shall 
not  be  exercised  until  the  consent  in  writing  of  a  majority  of  the  tax- 
payers owning  more  than  one-half  the  taxable  property  shall  be  obtained, 
and  it  is  provided  that  the  proof  of  such  consent  shall  be  by  the  affidavit 
of  the  assessors  of  the  town,  and  it  is  made  the  duty  of  the  assessors  to  make 
such  affidavit,  whenever  the  requisite  consent  shall  be  obtauied. — Held 
the  assessors  having  refused,  that,  however  clearly  it  was  made  to  appear 
to  the  court  that  the  requisite  consents  had  actually  been  obtained,  a 
mandamus  will  not  be  granted  against  the  assessors  to  compel  them  to 
make  such  affidavit.  In  such  case,  the  court  has  power  to  compel  the 
assessors  by  mandamus  to  proceed  and  examine  the  evidence,  and 
determine  the  fact,  and  if,  from  their  determination,  it  appears  that  the 
requisite  consent  has  been  given,  to  make  affidavit  in  accordance  there- 
with, but  will  not  compel  them  to  determine  in  any  specified  way,  and 
make  affidavit  according  to  such  enforced  determinatio 

(Cause  argued  December  20th,  1870 ;  and  decided  January  24th,  1871.) 

Appeal  from  an  order  of  the  General  Term  of  the  Fourth 
department  of  the  Supreme  Court,  aflSrming  an  order  granted 
at  the  Cayuga  Special  Term  awarding  a'  peremptory  manda- 
mus directed  to  the  defendants,  Edward  Eldredge,  and  Ethan 
Allen,  assessors  of  the  town  of  Springport,  Cayuga  county, 
commanding  them  to  forthwith  execute  their  aflSdavit,  duly 
verified,  to  the  effect  that  a  majority  of  the  tax-payers  of  the 
said  town  owning  more  than  one-half  of  the  taxable  property 
of  said  town  assessed  and  appearing  on  the  assessment  roll  of 
Hand  — Vol.  IV.  58 
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the  year  1868,  have  duly  fixed  upon  the  sum  of  $100,000, 
and  duly  assented  in  writing  to  the  issuing  of  bonds  of  said 
town  therefor,  to  be  used  and  applied  in  the  construction  of 
the  Cayuga  Lake  railroad,  under  and  in  accordance  with  the 
provisions  of  the  act  of  the  legislature  passed  in  1869  (chap- 
ter 314  of  the  Laws  of  1869),  entitled  An  act  to  facilitate  the 
construction  of  the  Cayuga  Lake  railroad,  and  to  authorize 
the  town  of  Springport,  Cayuga  county,  to  subscribe  to  the 
capital  stock  thereof. 

This  order  was  granted  on  the  sworn  petition  of  the  three 
persons  appointed  commissioners  under  the  first  section  of 
the  act,  the  Cayuga  Lake  Railroad  Company,  and  two  other 
tax-payers  of  the  town.  Tliis  petition  set  forth,  that,  prior  to 
the  1st  of  January,  1870,  the  consents  in  writing  of  a 
majority  of  the  tax-payers  owning  more  than  one-half  the 
taxable  property  assessed  and  appearing  on  the  assessment 
roll  for  the  year  1868,  i.  e.,  the  written  consents  of  311  tax-pay- 
ing inhabitants,  who  were  assessed  upon  said  roll  $620,500 
(the  whole  assessment  being  $1,105,371),  were  duly  procured 
and  obtained,  and  executed,  proved  and  acknowledged  in  aU 
respects  according  to  the  provisions  of  the  said  act.  That 
thereupon  the  commissioners  requested  the  defendants'  asses- 
sors, showing  them  the  said  consents  in  writing,  proofe  and 
acknowledgments,  and  the  assessment  roll  of  1868,  to  exam- 
ine, and  make  the  necessary  affidavit.    That,  they  refused. 

The  assessors,  in  their  opposing  affidavit,  allege  that  they 
examined  the  assessment  roll  and  the  consents ;  that  the 
number  assenting,  exclusive  of  those  who  paid  merely  a  mili- 
tary or  dog  tax,  were  but  217  in  all,  representing  an  aggre- 
gate of  but  $543,527  of  property,  being  less  than  one-half  of  the 
taxable  property  on  the  roll.  And  then  state,  in  detail,  cer- 
tain reasons  why,  as  they  claim,  deductions  should  properly 
be  made,  even  from  this  number  and  amount,  and  they  make 
certain  objections  to  the  form  of  the  acknowledgment.  They 
conclude  by  the  allegation  that  they  acted  in  good  faith  in 
the  examination,  and  found,  as  a  result  thereof,  that  a  major- 
ity of  the  taxable  inhabitants  of  said  town  of  Springport, 
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owning  a  majority  of  the  taxable  property  of  said  town,  as 
appears  upon  the  said  assessment  roll  of  the  year  1868,  had 
not  given  their  consent  for  the  bonding  of  the  town. 

The  judge  referred  it  to  a  referee  to  report  the  fects  as  to 
the  consent  and  the  taxable  property,  with  his  conclusion. 
The  referee,  after  hearing  proofs  on  both  sides,  reported  that 
the  total  amount  assessed  was  as  already  stated.  The  whole 
number  of  persons  appearing  upon  the  roll  were  562,  "  a 
majority  of  which  is,  property,  $552,586 ;  persons,  282 ;" 
that  the  whole  number  assenting  were  303,  and  if  those  taxed 
for  dogs  and  military  service  should  be  excluded,  there  would 
be  thirty-seven  majority  assenting.  The  referee  found  in 
detail  in  favor  of  the  relators,  as  to  the  questions  disputed 
between  the  parties,  as  to  the  construction  of  the  act,  and  the 
deductions  and  irregularities  claimed  by  the  assessors.  These 
points  are  not  stated,  as  this  court  did  not  come  to  the  ques- 
tion whether  or  not  a  majority  of  the  tax-payers  of  the  town, 
owning  more  than  one-half  of  the  taxable  property,  had  actu- 
ally properly  executed  the  consent. 

George  F.  Danforth^  for  the  appellants,  on  the  question 
discussed  in  the  reported  opinion,  cited  BushdV^  case 
(Vaughan's  Eep.,  148) ;  2  Kussell  on  Crimes,  597 ;  StaU  v. 
Cruikshank  (6  Black.,  62) ;  1  Hawk's  Ch.,  69,  §  6  ;  Ingram 
V.  Rdbhins  (33  N.  T.,  427);  Duane^urg  v.  Jenkins  (40 
Barb.,  574) ;  TaUman  v.  Bigelow  (10  Wend.,  421) ;  Loder  v. 
Phelpe  (13  Wend.,  46) ;  SmytKs  case  (4  Coke's  Inst.  Cap., 
74,  p.  323). 

James  H.  Cox,  for  the  respondents. 

Geovek,  J.  Section  2  of  the  act  to  facilitate  the  construc- 
tion of  the  Cayuga  Lake  railroad  (Vol.  1,  Laws  of  1869,  677), 
makes  the  exercise  of  the  powers  conferred  upon  the  commis- 
sioners appointed  pursuant  to  section  1  of  the  act  depend 
upon  a  majority  of  the  tax-payers  of  the  town,  and  owning 
more  than  one-half  of  the  taxable  property  of  said  town 
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assessed  and  appearing  upon  the  assessment  roll  of  1868,  giv- 
ing  their  consent  in  writing  to  the  bonding  of  tho  town  pur- 
suant to  the  act,  which  consent  shall  be  proved  or  acknow- 
ledged in  the  manner  provided  by  the  act,  and  provides  that 
the  proof  required  to  show  that  a  majority  of  ike  taxable 
inhabitants  representing  a  majority  of  the  taxable  property  of 
the  town  have  given  the  requisite  consent,  shall  be  the  affida- 
vit of  the  assessors,  or  a  majority  of  them,  of  said  town,  and 
declares  it  to  be  the  duty  of  the  assessors  to  make  such  affi- 
davit, whenever  such  consent  shall  be  obtained,  if  so  obtained, 
on  or  before  the  1st  day  of  January,  1870.  It  is  conceded 
that  the  making  of  this  affidavit  by  the  assessors  is  a  condi- 
tion precedent  to  the  right  to  bond  the  town  pursuant  to  the 
act.  That  however  manifest  the  fact  that  a  majority  of  the 
tax-payers  owning  a  majority  of  the  taxable  property  have 
given  their  consent  pursuant  to  the  act  may  appear,  yet  no 
bonds  of  the  town  can  be  issued  until  the  affidavit  of  the 
assessors  is  made  as  required.  A  very  important  question 
presented  by  this  appeal,  is  whether  this  affidavit  must  be 
made  in  accordance  with  the  conclusions  of  the  assessors, 
derived  from  an  examination  of  the  evidence  by  them,  and 
the  exercise  of  their  judgment  thereon,  or  whether  they  may 
be  compelled  by  the  court  by  mandamus  to  make  it  directly 
contrary  to  what  they  believe  the  truth  to  be,  but  in  accord- 
ance with  what  the  court  has,  upon  motion,  determined  to  be 
the  real  fact.  It  would  seem  that  the  mere  statement  of  the 
question  was  sufficient  to  suggest  the  proper  answer.  It  is 
the  assessors  to  whom  the  power  is  given  to  examine  the  evi- 
dence upon  this  question,  and  it  is  upon  their  conclusion 
therefrom,  and  the  exercise  of  their  conscience  thereon, 
that  the  power  to  bond  the  town  depends,  and  not  that 
of  any  other  board  or  tribunal.  Had  the  latter  been 
intended,  an  appeal  from  the  determination  of  the  assess- 
ors would  have  been  given  to  some  designated  board  or 
tribunal,  and  the  judgment  of  the  latter  substituted  in  place 
of  the  affidavit  of  the  assessors,  in  case  it  differed  from  their 
determination.     The  affidavit  of  the  assessors  must  be  in 


1871.]  HowLAND  V.  Eldbedge.  461 

Opinion  of  the  Court,  per  Groyer,  J. 

accordance  with  what  they  believe  to  be  the  fact,  otherwise 
they  incur  the  moral  guilt  of  perjury,  irrespective  of  any  deter- 
mination the  court  may  have  made  thereon.  By  the  seven- 
teenth section  of  the  act,  false  swearing  by  the  assessors  is 
made  perjury,  and,  should  it  turn  out  that  they  are  right  and 
the  court  wrong  in  their  views,  the  only  ground  upon  which 
they  could  escape  conviction  would  be  that  the  aflSdavit  was 
not  their  voluntary  act,  but  the  result  of  coercion,  which 
they  had  no  power  to  resist.  If  this  appeared  upon  the  face 
of  the  aflSdavit,  it  is  entirely  clear  that  in  no  legal  sense  would 
it  be  their  aflfidavit  at  all,  but  a  mere  nullity.  It  follows  that 
there  is  no  remedy  provided  by  the  act  for  the  correction  of 
errors  into  which  the  assessors  may  fall,  in  respect  to  the  mat- 
ter referred  to  their  determination.  The  statute  having 
declared  it  to  be  their  duty  to  make  the  affidavit  when  the 
&ct  exists,  the  court  have  power,  by  mandamus,  to  compel 
them  to  proceed  and  examine  the  evidence  and  determine  the 
fact,  and  if,  from  their  determination,  it  appears  that  the 
requisite  consent  has  been  given,  to  make  an  affidavit  in 
accordance  therewith.  This  is  the  universal  rule  in  respect 
to  all  subordinate  courts  and  tribunals  clothed  with  the  exer- 
cise of  judgment  or  discretion.  They  may  by  mandamus  be 
compelled  to  proceed  and  determine  the  matter,  but  cannot 
be  compelled  to  decide  in  any  particular  way.  If  they  could, 
it  would  no  longer  be  their  judgment  or  discretion,  but  that  of 
the  court  awarding  the  writ.  Their  determination  is  conclu- 
sive, unless  some  mode  of  review  is  provided.  The  present  case 
is  no  exception  to  this  rule.  When  the  assessora,  in  answer  to 
the  order  to  show  cause  why  they  should  not  make  the  affi- 
davit made  and  presented  to  the  court  an  affidavit  to  the  eflTect 
that  they  had  examined  the  evidence,  and  that  a  majority  of 
the  tax-payers  of  the  town  owning  a  majority  of  the  taxable 
property  had  not  given  their  consent,  the  court  should  have 
dismissed  the  proceeding.  It  had  no  power  to  examine  the 
case  further  and  compel  the  assessors  to  make  an  affidavit 
entirely  to  the  contrary.    The  judgment  appealed  from  must 
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be  reversed  and  the  proceedings  dismissed  with  costs  to  the 
appellant. 

All  the  judges  concurring,  except  Aotobews,  J.  (absent). 

Order  reversed.  Peckham,  J,,  also  read  an  opinion  for 
reversal,  holding  that  the  assessors  were  right  in  denying  that 
a  majority  owning  a  majority  of  the  property  assessed  had 
properly  assented. 


Joseph  S.  Bubb  v.  Robert  S.  Stenton,  Respondents,  and 
James  Boughton,  Appellant,  impleaded  with  others. 

The  provisions  of  the  Revised  Statutes  (1  R  S.,  780),  that  no  covenant 
shall  be  implied  in  any  conveyance  of  real  estate,  whether  such  convey- 
ance contains  special  covenants  or  not,  do  not  apply  to  leases  for  years; 
but  in  such  cases,  a  covenant  for  quiet  enjoyment  is  ordinarily  implied. 

But  where  a  lease  contains  an  express  covenant  for  quiet  enjoyment 
wiihaut  molestation  or  disturbance  from  the  lessor^  his  successors  or  assigns, 
no  other  or  further  covenant  in  respect  to  enjoyment  will  be  impUed. 

Where  the  lessor  has,  at  the  time  of  giving  the  lease,  no  title  to  the  land 
leased  and  enters  into  no  covenant,  express  cr  implied,  for  quiet  enjoy- 
ment, except  against  his  own  acts,  his  subsequently  acquired  title  does 
not  enure  to  the  lessee  by  virtue  of  the  lease ;  but  the  latter  holds  the  pre- 
mises as  against  the  lessor  by  virtue  of  the  latter^s  personal  covenant, 
which  operates  by  way  of  estoppel  only  to  prevent  his  interference  with 
the  lessee's  possession,  and  in  no  way  binds  him  to  protect  the  lessee 
against  the  foreclosiure  of  previous  liens  upon  the  property. 

Accordingly,  whatever  may  be  the  rule  where  there  is  a  general  covenant 
fur  quiet  enjoyment,  express  or  implied,  in  the  lease,  and  where,  at  the 
time  of  the  lease,  the  lessor  actually  has  the  fee  out  of  which  an  estate  for 
the  lessee  has  been  carved,  yet,  in  the  case  stated  above,  a  mortgage  upon 
the  premises  having  been  foreclosed,  and  the  question  arising  between 
the  lessor  and  lessee  as  to  the  surplus  moneys  arising  on  such  foreclo- 
sure,—.SeZ(2,  as  between  them,  the  lessor  was  entitled  to  the  whole,  the 
lessee  having  no  right  to  any  portion  thereof! 

(Argued  December  21, 1870 ;  decided  January  24, 1871.) 

Appeal  from  the  late  General  Term  of  the  second  judicial 
district,  reversing  an  order  of  the  Brooklyn  Special  Term, 
allowing  exceptions  to  a  report  of  referee  as  to  surplus 
moneys  on  a  foreclosure  of  a  mortgage,  and  directing  a  cer- 
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tain  portion  thereof  to  be  paid  to  the  appellant,  Bonghton, 
lessee  of  the  premises. 

The  plaintiff  held  a  mortgage  dated  in  1856  upon  No.  41 
"Wilson  street,  in  the  city  of  Brooklyn,  to  secure  the  sum  of 
$1,800.  He  commenced  a  foreclosure  of  this  in  1866,  the 
present  action,  and  proceeding  to  judgment  the  property  was 
sold,  and  there  was  a  surplus  of  $4,659.68. 

April  27th,  1863,  the  defendant,  Stenton,  leased  the  pre- 
mises to  the  defendant,  Boughton,  appellant,  for  five  years 
from  May  1st,  1863,  at  the  yearly  rent  of  $350,  under  which 
Boughton  entered  into  possession,  and  so  continued  up  to 
November,  1866,  when  he  was  ousted.  The  respondent, 
Stenton,  did  not  own  the  premises  at  the  time  of  the  lease ; 
but  acquired  title  June  25th,  1863,  in  fee,  subject  to  the 
mortgage,  and  owned  the  equity  of  redemption  at  the  time 
of  foreclosure.  His  lease  to  the  appellant  contained  no  other 
covenants  on  the  part  of  the  lessor  than  one  that  the  lessee 
should  and  might  "peaceably  and  quietly  have,  hold  and 
enjoy  the  said  demised  premises  for  the  time  aforesaid  with- 
out molestation  or  disturbance  of  or  from  said  party  of  the 
first  part,  lessor,  his  successor  or  assigns."  The  referee  to 
whom  it  was  referred  to  ascertain  and  report  upon  the  respec- 
tive claims  and  priorities  to  the  surplus  proceeds,  filed  his 
report  finding  as  facts  what  have  already  been  stated,  and 
also  that  the  value  of  the  appellant's  unexpired  term  in  the 
premises  of  which  he  was  foreclosed  was,  according  to  the 
evidence,  $975.  He  found  as  a  conclusion  of  law  that  the 
lessor,  Stenton,  was  entitled  to  the  whole  surplus.  The  Spe- 
cial Term  upon  exception  to  this,  directed  that  the  sum  of 
$975  be  paid  to  Boughton  out  of  the  surplus  and  the  rest  to 
Stenton.  The  latter  appealed  to  the  General  Term,  where 
the  order  was  reversed  and  the  moneys  directed  to  be  paid  in 
accordance  with  the  original  report  of  the  referee.  Boughton 
appeals  to  this  court. 

SamiLel  Hand  and  Samud  A.  NoyeB^  for  the  appellant. 

A.  C.  Bradley^  for  the  respondent. 
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Grovee,  J.  In  Tone  r.  B7*ace  (11  Paige,  566)  it  was  held 
that  section  140  (1  Revised  Statutes,  730),  providing  that  no 
covenant  shall  be  applied  in  any  conveyance  of  real  estate, 
whether  such  conveyance  contains  special  covenants  or  not, 
was  not  applicable  to  leases  for  years ;  that  such  leases  were 
not  conveyances  of  real  estate  within  the  meaning  of  that 
section.  The  same  doctrine  was  held  in  Vernam  v.  Smith 
(15  N.  T,,  328) ;  and  that  in  such  leases,  covenants  for  quiet 
enjoyment  were  implied.  But  this  cannot  aid  the  appellant 
in  the  present  case,  for  the  reason  that  the  lease  contains  a 
covenant,  that,  upon  payment  of  the  rent  reserved,  etc., 
he  should  peaceably  and  quietly  have  and  enjoy  the  said 
demised  premises  for  the  term  without  molestation  or  dis- 
turbance of  or  from  the  lessor,  his  successor  or  assigns.  The 
rule,  that  where  the  instrument  contains  an  escpress  covenant 
in  regard  to  any  subject,  no  covenants  are  to  be  implied 
in  respect  to  the  same  subject,  is  too  familiar  to  require 
more  than  its  statement  (See  Vandekarr  v.  YandeTcarr^  11 
Johns.,  122 ;  4  Cruise  Digest,  395,  §§  15,  16.)  The  lease  in 
the  present  case  was  nothing  more,  in  eflfect,  than  a  transfer 
by  the  respondent  to  the  appellant  of  whatever  right 
of  possession  the  respondent  had,  if  any,  to  the  demised 
premises  for  the  term  specified  in  the  lease,  the  appellant 
paying  the  stipulated  rent  while  enjoying  the  premises 
under  such  demises.  There  is  nothing  contained  in  the 
report  of  the  referee  tending  to  show  that  the  respondent 
practiced  any  fraud  upon  the  appellant  in  respect  to  his 
title,  or  but  that  the  appellant  was  as  well  acquainted  there- 
with as  the  respondent  himself.  The  fact  that,  at  the  time 
of  giving  the  lease,  the  respondent  had  no  title  to  the  land, 
is,  therefore,  wholly  immaterial.  Had  he  never  acquired 
any  such  title,  and  the  appellant  had,  therefore,  never 
acquired  any  possession  of  the  demised  promises,  or  right 
thereto  by  virtue  of  the  lease,  he  would  have  had  no  action 
against  the  respondent  for  the  recovery  of  even  nominal 
damages  for  the  breach  of  the  covenant  in  his  lease.  When 
the  respondent  thereafter  became  the  owner  of  the  premises. 
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subject  to  the  lien  of  a  prior  mortgage,  the  lease  by  virtue  of 
the  covenant  became  operative  to  the  extent  of  the  title  thus 
acquired,  and  no  further.  The  respondent  by  acquiring  this 
title,  was  no  more  bound  by  his  covenant  to  protect  the 
interest  of  the  lessee  from  the  lien  of  the  mortgage  than  ho 
was  to  purchase  the  equity  of  redemption  in  the  first  instance. 
It  is,  therefore,  entirely  clear,  that  the  appellant  had  no 
remedy  against  the  respondent  for  the  recovery  of  damages, 
by  reason  of  the  failure  of  the  title  of  both  by  a  sale  of  the 
premises  upon  a  foreclosure  of  the  mortgage.  How  then, 
has  he  any  equitable  lien  upon  the  surplus  arising  upon  such 
sale  for  any  such  compensation  ?  If  he  has,  the  singular  case 
is  presented,  where  the  lessee  can  obtain  compensation  when 
there  was  a  surplus  upon  a  sale  by  virtue  of  a  prior  encum- 
brance, when  he  would  have  no  valid  claim  in  case  the 
encumbrance  exhausted  the  entire  proceeds.  This  is  sought 
to  be  sustained  upon  the  ground,  that  the  estate  of  the  lessee 
in  the  land  has  been  sold,  and  to  work  out  an  equity  in  his 
favor,  for  the  reason  that  the  value  of  his  estate  so  sold  has 
gone  to  increase  the  surplus  arising  upon  the  sale,  and  that, 
therefore,  he  has  an  equitable  claim  to  indemnity  for  the 
value  of  his  estate  out  of  the  surplus.  There  can  be  no  doubt, 
under  our  statute,  that  the  lessee  for  years  has  an  estate  in 
the  land.  (1  K.  S.,  722,  §  1.)  This  estate  may  be  sold  on 
execution.  (2  E.  S.,  722,  §  5.)  As  owner  of  such  an  estate, 
the  lessee  may  redeem  a  prior  encumbrance.  (Averill  v.  Tay- 
lorj  4  Seld.,  44.)  But  to  constitute  such  an  estate  in  the 
lessee,  the  lessor  must,  at  the  time  of  giving  the  lease,  have  an 
estate  out  of  which  the  term  may  be  carved,  or  he  must  sub- 
sequently acquire  title,  which  by  the  operation  of  the  cove- 
nants of  the  lease  will  inure  to  the  benefit  of  the  lessee,  and 
thus  give  him  an  estate  in  the  land.  If  the  lessor  has  no 
title  at  the  time  of  giving  the  lease,  and  does  not  thereafter 
acquire  any,  it  is  perfectly  obvious  that  the  lessee  never  has 
any  estate  or  interest  in  the  land  by  virtue  of  the  lease,  any 
more  than  a  grantee  in  fee  where  his  grantor  has  no  title. 
The  lessee  acquires  an  estate  in  the  land  under  the  lease,  only 
Hand— Vol.  IV.        59 
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where  the  lessor  has  title  enabliDg  him  to  create  the  estate,  or 
when  acting  under  a  power  adequate  for  such  purpose.  When 
the  title  of  the  lessor  is  destroyed  or  overthrown,  it  is  equally 
obvious  that  all  titles  derived  from  him  by  lease  fall  with  it 
When,  in  the  present  case,  the  respondent  acquired  the  equity 
of  redemption,  we  have  seen  that  this  enured  to  the  benefit 
of  tlie  lessee  by  means  of  the  covenant  in  the  lease,  but  it 
could  only  so  inure  to  the  extent  of  the  title  subsequently 
acquired.  That  title  was  subject  to  the  lien  of  the  mortgage, 
and  liable  to  be  destroyed  by  its  foreclosure,  a  fact  which 
actually  occurred.  Upon  its  occurrence,  and  sale  of  the  pro- 
mises by  virtue  thereof,  the  estate  both  of  the  lessor  and 
lessee  terminated.  It  is  absurd  to  say  that  the  estate  of  the 
lessee  for  the  unexpired  term,  specified  in  the  lease,  was  sold 
for  the  reason  that  all  the  estate  he  ever  had  therein  was 
defeasible  upon,  and  defeated  by  tlie  sale  upon  the  foreclosure 
of  the  mortgage.  This  left  him  to  his  remedy  upon  the 
covenants  in  his  lease,  if  any.  It  is  unnecessary  in  the 
present  case,  to  inquire  whether  the  surplus  money  aris- 
ing upon  the  sale  of  the  land  under  a  prior  encumbrance, 
may  not  in  equity  be  substituted  for  the  land,  and  that  in 
consequence,  the  appellant  having,  as  against  the  respondent, 
a  right  to  the  use  of  the  land  for  the  unexpired  term  specified 
in  tlie  lease,  has  not  the  right  to  the  use  of  the  money  for  the 
same  period,  fpr  the  reason  that  the  interest  of  the  surplus  is 
less  than  the  rent  reserved  in  the  lease.  I  am  wholly  unable 
to  discover,  in  the  present  case,  any  ground  upon  which  the 
appellant  can  base  any  claim  to  the  surplus  money.  It  is 
said  that  the  respondent  was  in  fault  for  not  paying  off  the 
mortgages  by  that  means  protecting  the  title  to  the  lessee. 
One  answer  to  this  is,  that  the  respondent  had  in  no  way- 
agreed  to  protect  his  title  against  this  encumbrance.  Another 
is,  that  the  appellant  was  equally  in  fault,  for  not  redeeming 
the  mortgage  and  thus  protecting  his  interest.  This  he  could 
have  done  by  paying  the  amount  to  the  holder  of  the  encum- 
brance, and  taking  an  assignment  thereof  to  himself.  If  the 
holder  refused  to  receive  the  money  from  him  and  execute 


187l,"|  Burr  v,  Stenton,  467 


Opinion  of  the  Court,  per  Oroyer,  J. 


the  assignment,  equity  wonld  have  compelled  him  so  to  do. 
Upon  tlie  argument  a  large  number  of  cases  were  cited  by  the 
counsel  for  the  appellant  showing,  as  claimed  by  him,  that 
the  rule  limiting  a  recovery  by  the  grantee  against  grantor 
for  a  breach  of  the  covenants  of  warranty  of  title  to  the  con- 
sideration paid  and  interest,  and  for  breach  of  the  covenant 
for  quiet  enjoyment  in  leases  to  the  advance  rent  paid  had 
been  changed.  Among  the  cases  so  citedwere 3fack  v.  Pat- 
chin  (42  K  T.,  167)  and  PumpeUy  v.  Phelps  (40  N.  T.,  60).  I 
think  that  the  learned  counsel  must  have  overlooked  the 
following  portion  of  the  opinion  of  Easl,  P.  J.,  in  the  former, 
"  ordinarily  in  an  action  against  the  vendor  of  real  estate  for 
breach  of  covenant  of  warranty,  the  vendee  can  recover  only 
the  consideration  and  interest  for  not  exceeding  six  years,  and 
when  the  contract  of  sale  is  executory,  no  deed  having 
been  given,  in  cases  where  no  part  of  the  purchase-money  has 
been  paid,  the  vendee  can  recover  only  nominal  damages,  and 
in  cases  where  purchase-money  has  been  paid,  he  can  recover 
the  purchase-money  interest  and  nominal  damages.  In  an 
action  by  the  lessee  against  lessor  for  breach  of  covenant  for 
quiet  enjoyment,  the  lessee  can  ordinarily  recover  only  such 
rent  as  he  has  advanced,  and  such  mesne  profits  as  he  is  liable 
to  pay  over.*'  The  learned  judge  then  proceeds  to  enumerate 
exceptions  to  the  rule,  and  give  the  reasons  upon  which  such 
exceptions  were  founded ;  and  although  some  of  the  reasons 
so  given,  standing  alone,  would  seem  to  sustain  the  argument 
of  counsel,  yet  surely,  in  view  of  the  above  extract,  no  one 
can  suppose  that  the  learned  judge  designed  to  innovate  in 
the  least  upon  the  rule  under  consideration.  The  point 
adjudged  was,  that  inasmuch  as  the  lessor  was  one  of  the  two 
purchasers  upon  the  sale  of  the  demised  premises,  who,  in 
co-operation  with  his  co-purchaser,  had  procured  a  writ  of 
assistance,  by  virtue  of  which  the  lessee  was  turned  out  of 
possession,  the  case  was  to  be  regarded  as  one  of  eviction 
by  the  landlord.  The  following  passage  in  the  prevailing 
opinion  of  Mason,  judge,  in  PumpeUy  v.  Phelps,  must  likewise 
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have  been  overlooked.  After  discnssing  the  rule  under  con- 
sideration, and  the  cases  in  which  it  was  under  consideration,  he 
adds :  "  These  views  are  not  presented  to  induce  the  court  to 
overrule  or  repudiate  the  adjudged  cases  in  our  own  courts 
upon  this  subject.  They  reach  back  over  a  period  of  more  than 
forty  years,  and  have  been  too  long  sanctioned,  to  be  now  repu- 
diated." From  this  it  appears  that,  notwithstanding  any  criti- 
cism upon  the  wisdom  of  the  rule  in  its  origin  and  the  citation 
of  cases  from  other  States,  showing  its  non-existence  there,  there 
was  no  design  to  depart  from  it  here.  The  case  arose  upon 
the  breach  by  the  vendor  of  an  executory  contract  for  the  sale 
of  land.  The  only  point  adjudged  was  that  the  rule  did  not 
apply  to  a  case  where  the  vendor  knew,  at  the  time  of  execut- 
ing the  contract,  that  he  could  not  perform  it  by  a  conveyance 
of  the  title  without  the  consent  of  a  third  person,  which  it 
subsequently  turned  out  that  he  could  not  obtain,  although  he 
beUeved  at  the  time  in  good  faith  he  could  obtain  it.  This 
was  the  only  question  in  the  case,  and  its  decision  involved 
only  the  application  of  the  rule,  well  settled,  that,  if  the  ven- 
dor, at  the  time  of  entering  into  the  contract,  knows  that  he  is 
unable  to  perform  it,  he  is  liable  upon  its  breach  to  pay  the 
difference  between  the  contract  price  and  the  actual  value  of 
the  land,  and  that  his  belief  that  he  could  thereafter 
and  before  the  time  fixed  for  performance  acquire  title  or 
otherwise  render  himself  capable  of  performance,  did  not 
prevent  the  application  of  the  rule.  I  have  considered  the 
present  case  upon  its  own  merits,  leaving  a  case  where  there  is 
an  express  or  implied  covenant  for  quiet  enjoyment  in  the 
lease  to  be  determined  when  it  arises.  Then  it  will  be  neces- 
sary to  determine  whether  and  how  far  the  rule  fixing  the 
amount  of  the  recovery  has  been  changed,  and  a  more  exten- 
sive examination  of  the  cases  may  be  necessary.  I  only 
thought  it  necessary  to  show  that  the  two  late  cases  in  this 
court,  of  Mack  v.  Patchin  and  PumpeUy  v.  Phelj^Sy  were  no 
authority  in  support  of  any  such  change.  The  order  appealed, 
from  must  be  aflSirraed  with  costs. 
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Church,  Ch.  J.,  concurred  in  the  result,  on  the  ground 
that  the  lessee  got  no  estate  by  the  lease,  because  the  lessor 
had  no  title  at  the  time  of  its  execution ;  and,  there  being  no 
covenant  for  quiet  enjoyment,  express  or  implied,  the  title 
subsequently  acquired  by  the  lessor  did  not  enure  to  the  lessee 
by  virtue  of  the  grant,  but  the  latter  held  the  premises,  as 
against  the  lessor,  by  virtue  of  his  personal  covenant,  which 
operated  upon  him  by  way  of  estoppel  to  prevent  his  inter- 
ference with  the  lessee's  possession. 

« 

FoLGEB,  J.,  was  for  affirmance,  on  the  ground  stated  above 
by  the  chief  judge.  Peckham,  J.,  concurrred  with  Gboveb,  J. 
Allen  and  Kapallo,  JJ.,  did  not  vote.    Andbews,  J.,  absent. 

Order  affirmed. 


Jesse  N.  Bolles,  Receiver,  &c.,  of  John  M.  Trimble, 
Appellant,  v.  John  A.  Duff,  impleaded  with  Willl^m  H. 
Roberts  and  others.  Respondent. 

Strict  foreclosures  are  not  ordinarily  decreed  in  this  State,  except  against 
judgment  creditors  or  persons  similarly  situated,  not  made  parties  to  a 
previous  foreclosure  and  sale  of  the  premises,  who  claim  a  right  to 
redeem. 

Strict  foreclosure  is  generally  regarded  in  a  court  of  equity  as  a  severe 
remedy,  and  where  a  party  insists  upon  the  forfeiture,  he  must  show  that 
the  decree  clearly  gives  it  to  him. 

In  the  strict  foreclosure  implied  in  the  dismissal  of  a  complaint  to  redeem 
on  default  of  payment,  absolute  title  does  not  pass,  and  the  forfeiture  is 
not  complete,  notwithstanding  the  entering  of  a  decree  that  the  party  be 
foreclosed  unless  within  a  time  named  he  pay  the  sum  fixed,  until  a  final 
order  is  granted  and  put  upon  the  record,  upon  proof  of  non-payment 
within  the  time,  actually  dismissing  the  complaint 

W.  and  E.,  having  obtained  from  T.,  the  owner  of  a  twenty  years'  term  in 
certain  real  property,  an  assignment  thereof  absolute  in  form,  but  in  &ct 
as  security  for  a  loan,  and  the  owner  having  subsequently  made  a  general 
assignment  for  the  benefit  of  creditors  to  R,  R  commenced  an  action 
against  W.  and  E.  to  have  the  transfer  of  the  term  to  them  declared  a 
mere  security  for  the  loan,  and  to  be  allowed  to  redeem.  W.  and  E. 
denied  that  the  assignment  to  them  was  merely  a  sequrity ;  but  afler  liti- 


470  BoixES  V.  Duff.  [Jan., 


Statement  of  case. 


gation  it  was  declared  such ;  R  was  held  entitled  to  redeem,  and  it  was 
adjudged  that  upon  payment  bj  him  of  a  sum  named  in  the  decree 
within  two  months  from  the  date  thereof,  W.  and  £.  were  to  reassign  the 
said  term  to  him,  but  on  de&ult  of  such  payment  his  complaint  to  be 
and  from  thenceforth  to  stand  dismissed. 

It  failed  (by  collusion,  as  was  alleged)  to  pay  within  the  time,  and  subse- 
quently assented  to  the  assignment  of  the  lease  and  all  their  other  rights 
by  W.  and  E.  to  the  defendant 

The  plaintiff  having  been  thereafter  fq;)pointed  receiver  of  the  ori^nal 
owner,  T.,  in  supplementary  proceedings,  brought  this  action  against  the 
defendant,  making  T.,  R  and  W.  &  K  parties  with  him,  allying  fraud 
and  collusion  between  R  and  the  defendant,  and  praying  that  he  might 
b^  allowed  to  redeem,  and  the  lease  be  reassigned  to  him,  and  that  the 
defendant  account  for  the  rents  and  profits,— J92^,  that  the  plaintiff  was 
a  competent  party  to  bring  the  action  and,  it  appearing  that  no  final  order 
at  the  expiration  of  the  two  months  had  been  entered,  upon  proof  of  non- 
pa3rment,  actuaUy  dismissing  the  complaint  in  R's  suit,  that  the  original 
decree  therein  was  no  bar. 

(Argued  December  22d,  1870 ;  decided  January  24th,  1871.) 

Appeal  by  plaintiff  from  an  order  of  the  late  General  Term 
of  the  Supreme  Court  of  the  first  district,  reversing  a  judg- 
ment for  plaintiff  at  Special  Term,  and  awarding  a  new  trial. 
The  facts  are  sufficiently  stated  in  the  opinion  of  the  court 

JB.  C  Thayer  and  John  H.  Reynolds^  for  the  appellant, 
after  insisting  that  the  proper  parties  were  before  the  court, 
and  discussing  the  effect  of  the  collusion  of  Koberts  with 
Duff,  and  his  neglect  to  redeem,  and  the  position  in  equity 
of  Duff  as  guasi  a  trustee  for  Trimble's  creditors;  upon  the 
question  discussed  by  the  court  as  to  the  effect  of  the  former 
decree  as  a  bar,  cited  Caverlay  v.  Phelps  (6  Madd.,  229) ; 
Goldsmith  V.  Stoneheaver  (17  Jur.,  199) ;  Oshum  v.  FeUcwa 
(1  Eus.  &  Myln.,  741) ;  1  Fisher  on  Mortg.,  2d  ed.,  3, 7, 574 ; 
Thoughton  v.  Binkes  (6  Ves,,  573) ;  BcOe  v.  Graham  (11  K 
Y.,  237) ;  Wright  v.  Ddafield  (25  K  T.,  266) ;  Mechanic^ 
Sav'g  Inst  v.  Bolertsil  Abbott,  381) ;  2  DanT  Ch.  P.,  1202, 
Ist  Am.  ed. ;  3d  Am.  ed,  1016-17 ;  id.,  897,  4  Eng.  ed. ; 
Story's  Eq.  PL,  §  771 ;  Mitford's  PL,  277 ;  JouiU  v.  Garthier 
(6  Monroe,  251) ;  Senhouse  v.  Earle  (2  Ves.  Sr.,  450) ;  SU- 
vens  V.  Praed  (2  Cox,  376) ;  Cater  v.  Dewar  (Dick.,  654)  • 
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Sheriff  Y.SparJcs  (1  West  Ch.  K.,  130);  2  Barb.  Ch.  Pr., 
200)71/  1  Seton  on  Decrees,  467^'/  Stewart  v.  Worrall 
(1  Brown  Ch.  E.,  606,  Perkins  ed.) ;  1  Smith  Ch.  Pr.,  700  ; 
Thompson  v.  Grant  (4  Madd.,  438) ;  2  Fish,  on  Mortg.,  2  ed., 
1037,  §1881 ;  902,  §  1790 ;  2  Van  Santvoord  Eq.,  2d  ed.,  117 ; 
NeajU  V.  NeajU  (9  Johns.  Ch.  E.,  1). 

John,  Crraham  and  Aa/ron  J.  Yanderpoel  for  the  respond- 
ent, npoD  #ie  point  discussed  in  the  opinion,  cited  Morris  v. 
Morange  (88  K  T.,  172) ;  Story's  Eq.  PI.,  5th  ed.,  §§  157, 
184 ;  2  Barb.  Ch,  Pr.,  1844, 199,  200 ;  27  K  Y.  E.,  216 ;  Por- 
ter  V.  Purdy  (29  N.  Y.  E.,  106) ;  Bangs  v.  Duckenfield  (18 
N.  Y.,  592) ;  Beach  v.  Coolce  (28  N.  Y.,  508) ;  Diven  v.  Lee 
(36  N.  Y.,  302) ;  Sweet  v.  TutUe  (14  N.  Y.  E.,  465) ;  Camp- 
leU  V.  HaU  (16  id.,  575) ;  Goodale  v.  TvMle  (29  id.,  459) ; 
Sheldon  v.  Edwards  (35  id.,  279) ;  Plate  v.  Central  E.  B. 
Co.  (37  id.,  472) ;  Be  Puy  v.  Strong  (id.,  372) ;  Snyder  v. 
Trunvpbour  (38  id.,  355). 

By  the  Court — Peckham,  J.  On  the  26th  of  July,  1866, 
one  Trimble  assigned  to  Whitney  &  Earle,  of  New  York 
city,  as  security  for  a  loan  to  him,  a  lease  of  certain  lots  upon 
which  he  afterward  erected  what  was  known  as  Laura 
Keene's  Theatre,  costing  about  $50,000.  .Upon  its  face  the 
assignment  was  absolute.  On  the  7th  of  January,  1857,  Trim- 
ble assigned  said  lease  and  all  his  other  property  to  one 
Eoberts,  in  trust,  to  pay  debts,  and  if  any  surplus  to  return  it 
to  Trimble.  In  the  spring  of  1857,  Eoberts,  having  first  ten- 
dered to  Whitney  &  Earle  some  $36,000  in  full  for  the  money 
advanced  on  the  security  of  said  lease,  and  demanded  an 
assignment  thereof  to  him,  and  a  surrender  of  the  premises 
leased,  commenced  an  action  against  them  to  have  said  assign- 
ment of  the  lease  declared  a  mere  security  or  mortgage  for 
the  money  advanced  thereon,  and  to  redeem  the  premises 
therefrom.  W.  &  E.  denied  that  the  assignment  was  intended 
as  a  security,  but  insisted  it  was,  and  was  intended  to  be, 
absolute,  but  asked  for  no  foreclosure  or  other  affirmative 
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relief.  Such  proceedings  were  had  in  that  suit,  that  upon  the 
report  of  a  referee  as  to  the  amount  advanced  and  unpaid, 
the  Supreme  Court,  on  the  13th  of  December,  1862,  adjudged 
that  the  sum  of  $2(5,240.97  was  due  to  Whitney  &  Earle  from 
Trimble,  and  that  said  assignment  of  the  lease  was  taken  and 
held  as  a  security  therefor.  That  upon  payment  there6f 
within  two  months  from  that  date,  they  should  reassign  the 
lease  to  Roberts ;  "  but  in  default  of  the  plaintiff  paying  tmto 
said  defendants  the  aforesaid  sum  of  $26,240.97,  with  interest 
from  the  13th  of  December,  1862,  within  the  time  aforesaid, 
it  is  ordered  that  the  said  plaintiff's  complaint  be,  and  do 
from  thenceforth  stand,  dismissed  out  of  this  court." 

On  the  22d  day  of  January,  1863,  the  defendant  Duff  pro- 
cured an  assignment  from  Whitney  &  Earle,  with  the  written 
consent  of  Roberts,  of  all  their  rights  under  said  lease  and 
under  said  decree.  Roberts  did  not  pay  the  money  specified 
in  the  decree.  In  the  early  part  of  July,  1863,  tlie  plaintiff 
in  this  suit,  who  had  been  appointed  receiver  in  supplementary 
proceedings  by  certain  creditors  of  Trimble,  commenced  this 
suit  to  get  the  benefit  of  the  decree  made  in  the  suit  of  Hdberts 
V.  Whitney  cfe  Earle* 

This  suit  was  commenced  in  behalf  of  the  plaintiff  and  all 
other  creditors  of  Trimble,  and  it  alleges,  among  other  things 
in  substance,  that  Roberts  neglected  to  give  the  creditors  of 
Trimble  notice  to  aid  him  in  complying  with  the  decree,  and 
willfully  and  by  collusion  with  Duff  neglected  and  refused  to 
pay  it  himself. 

The  answer  of  Roberts  does  not  deny  the  collusion  or  the 
willful  neglect  and  refusal  to  redeem.  The^  answer  of  Duff 
denies  all  collusion,  and  claims  the  property  as  his  own. 

The  caiise  was  tried  before  Justice  Potteb,  who  found  the 
facts  as  to  the  lease,  the  advance  by  way  of  loan  by  Whitney 
&  Earle  upon  the  assignment  thereof  to  them,  the  general 
assignment  by  Trimble  to  Roberts  for  the  benefit  of  creditore, 
the  action  by  Hoberts  v.  Wldtiiey  c&  Earle^  the  decree  therein, 
and  the  assignment  of  that  decree  to  Duff,  with  the  assent  of 
Roberts,  as  before  stated,  and  with  full  knowledge  by  Duff  of 
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all  the  antecedent  fiiets  as  to  the  nature  of  the  assignment  of 
the  lease  to  Whitney  &  Earle,  and  its  object.  That 
Roberts  never  offered  the  property  at  public  or  private 
sale,  and  did  not  notify  the  creditors  of  Trimble  of  the 
decree,  or  of  its  requirements  ;  that  he  was  insolvent  and, 
though  prior  to  the  22d  of  January,  1863  (the  date  of  the 
assignment  to  Duff),  he  applied  to  several  parties  to  take  up 
said  decree,  yet  it  did  not  appear  on  what  terms  or  for  whose 
benefit ;  that  after  that  date,  Roberts  made  no  attempt  to  sell 
the  property  or  to  obtain  its  rents,  or  in  any  way  to  make  it 
available  to  the  creditors  of  Trimble,  but  tacitly  consented 
that  Duff  might  keep  the  same  as  owner,  and  that  Duff  pur- 
chased said  decree,  etc.,  through  a  Mr.  Kimball,  as  agent,  who 
was  also  the  attorney  of  Roberts  &  Trimble  in  that  transac- 
tion, and  the  court  decreed  that  the  property  in  the  hands  of 
Duff  was  liable  for  the  claims  of  the  creditors  of  Trimble, 
after  satisfying  the  proper  advances  of  Duff,  and  directed  a 
reference  to  ascertain  the  amount  of  such  advances.  Upon 
appeal  to  the  General  Term  this  judgment  was  reversed  by  a 
majority  of  the  court  in  the  first  district,  and  a  new  trial 
ordered  upon  the  ground  that  the  judgment  in  the  suit  of 
Roberts  v.  Whitney  &  Earle  was  an  absolute  bar  to  this 
action.    Ingraham,  P.  J.,  dissented. 

Is  that  judgment  a  bar?  I  incline  to  think  it  is  not.  It  is 
settled  in  this  State,  that,  in  an  ordinary  action  for  foreclosure 
and  sale  of  the  premises,  the  usual  decree  for  that  purpose  is 
final,  so  far,  at  least,  as  to  be  appealable  to  this  court,  without 
waiting  for  the  order  confirming  the  report  of  sale.  {Morris 
V.  Morangey  38  N.  T.,  172.) 

In  England,  a  strict  foreclosure  was  the  usual  remedy.  The 
power  to  give  possession  to  the  purchaser  on  a  foreclosure 
sale  was  doubted,  but  finally  exercised  by  the  Court  of  Chan- 
cery. (See  Kenahaw  v.  Thompson^  4  J.  0.  R.,  609,  and  cases 
cited.) 

By  our  statute,  the  court  was  given  power  over  the  whole 
subject,  though  the  act  was  in  a  good  d^ee  declaratory. 
(2  R.  S.,  191-2.) 
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Strict  foreclosures  are  now  rarely  pursued  or  allowed  in 
this  State,  except  in  cases  where  a  foreclosure  has  once  been 
had  and  the  premises  sold ;  but  some  judgment  creditor,  or 
person  similarly  situated,  not  having  been  made  a  party, 
has  a  right  to  redeem.  As  to  him,  a  strict  foreclosure  is 
proper. 

In  general,  a  mere  strict  foreclosure  is  a  severe  remedy. 
It  transfers  the  absolute  title  without  any  sale,  no  matter 
what  the  value  of  the  premises. 

The  defence  in  this  case  claim  that  the  suit  of  HoherU  v. 
Whitney  cfe  Earle  was  simply  to  redeem,  and  the  failure  to 
pay  the  sum  decreed  to  be  due  within  the  time  allowed,  and 
the  complaint  being  dismissed,  operated  as  a  strict  foreclos- 
ure, and  the  estate  of  the  mortgagor  was  thereby  forfeited. 
{Ferine  v.  Dunn^  4  J.  Ch.  E.,  140,  and ,  cases  there  cited ; 
Beach  V.  CooTce^  28  N.  Y.,  635 ;  Hansard  v.  Hardy ^  18  Vesey, 
460 ;  Wood  v.  Surr.^  19  Beav.,  551.) 

But  the  main  purpose  of  that  suit  was  not  merely  to 
redeem.  The  object  was  to  have  the  assignment  to  Whitney 
&  Earle  (which  was  absolute  on  its  face)  adjudged  to  be,  in 
fact,  merely  a  mortgage.  After  a  long  litigation  as  to  that 
point,  the  assignment  was  so  held.  The  time  allowed  to  a 
party  to  pay  the  amount  decreed  to  be  due  on  a  bill  to 
redeem  is  usually  six  months.  {Ferine  v.  Dunn^  supra  j 
Smith's  Ch.  Pr.,  2d  ed.,  p.  725.) 

In  the  case  at  bar,  but  two  months  were  allowed,  though 
the  case  had  been  defended  upon  a  false  and  unconscientious 
claim,  and  the  amount  to  be  paid  was  large. 

The  court  in  making  that  decree  did  not  probably  have 
their  attention  directed  to  its  effect  in  case  the  plaintiff  should 
be  unable  to  pay  within  the  specified  time,  and,  though  it 
specified  nothing  as  to  its  being  or  operating  as  a  foreclosure 
in  case  the  plaintiff  feil  to  pay,  yet  it  is  in  that  respect  in  the 
usual  form  of  decree  in  such  cases.  (Smith's  Ch.  Pr.,  2d  ed., 
J).  725.)  But  if  the  defendant  Duff  insist  upon  this  forfeiture, 
he  must  show  that  the  decree  clearly  gives  it  to  him.  It  seems 
that  there  never  was  in  this  case  any  final  order  obtained 


1871.J  BoixEs  V.  DuFP.  475 


Opinion  of  the  Court,  per  Peckham,  J.] 


(upon  proof  of  the  feet  that  there  had  been  no  payment),  that 
the  complamt  should  stand  dismissed.  The  authorities  in 
England  are  quite  uniform  that  this  final  order  is  necessary 
in  a  strict  foreclosure,  and  that  until  that  final  order  is 
obtained,  the  mortgage  is  not  foreclosed,  and  no  title  passes 
to  the  mortgagee.  (2  Danl.  PL  and  Pr.,  1205  ;  Sherif  v. 
Sparks,  West.  Eep.,  130  ;  Thofnpson  v.  Chanty  4  Mad.,  232  ; 
Favlkner  v.  Bolton^  7  Sim.,  319 ;  2  Fisher  on  Mortg.,  p. 
1037,  §  1881 ;  Smith's  Ch.  Pr.,  725  ;  Hansard  v.  Hardy ,  18 
Yes.,  460 ;  Wood  v.  Surr.y  19  Beav.,  551.)  No  case  is  cited 
in  this  State  to  the  contrary  of  this  rule,  but  Chancellor  Kent, 
in  Ferine  v.  Dunn,  sujpra,  p.  143,  seems  to  give  it  sanction. 
(See  his  Commentary  there,  as  to  the  case  of  Jones  v.  Hen- 
drich) 

Without  extending  this  rule  beyond  the  cases  to  which  it  is 
now  applied,  I  think  it  sound  in  its  application  here,  to  a  strict 
foreclosure  implied  from  the  dismissal  of  a  bill  to  redeem. 

Until  that  order  be  obtained,  the  records  of  the  court  do 
not  show  which  party  has  finally  obtained  the  judgment  or 
who  is  the  owner  of  the  land.  Until  that  order  is  obtained, 
the  complainant  may  apply  to  have  the  time  to  pay  the 
amount  decreed  to  be  due  extended. 

There  are  several  objections  as  to  the  decisions  of  the  court 
upon  admitting  or  rejecting  evidence,  but  this  disposition 
of  the  case  makes  them  immaterial.  The  action  is  properly 
instituted  by  this  receiver  under  the  circumstances  of  this 
case,  and  I  think  substantial  justice  is  done  by  the  decree. 
The  main  complaint  of  the  defendant  Duff  is  that  he  is  not 
permitted  to  make  a  speculation  at  the  expense  of  the  credi- 
tors of  Trimble,  and,  perhaps,  of  Trimble  too,  if  the  pro- 
ceeds of  the  property  should  reach  him.  If  Duff  is  in  any 
degree  right  in  his  estimate  of  the  value  of  the  property,  the 
question  of  Trimble's  participation  in  any  part  of  the  pro- 
ceeds of  this  property  can  never  be  a  practical  one.  But  no 
fects  are  found  to  exclude  him. 

The  order  appealed  from  is  reversed,  and  the  judgment  of 
the  Special  Term  affirmed  with  costs. 
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All  the  judges  concurring,  except  Allen,  J.,  who,  having 
been  of  counsel,  did  not  sit. 

Order  reversed  and  judgment  for  plaintiff  affirmed* 


The  Eectoe,  etc.,  of    the   Chtjbch   of    the    Eedeemeb, 
Appellant,  v.  James  T.  Cbawford,  Eespondent. 

Persons,  either  members  of,  or  friendly  to  a  Smiday-school  connected  with 
the  plaintiff,  a  religious  corporation  entitled  to  avail  itself  of  the  provisions 
of  chapter  122,  of  the  Laws  of  1850,  as  amended  by  chapter  235,  of  the 
Laws  of  1860,  authorizing  religious  corporations  to  increase  the  facilities 
of  public  worship,  signed  a  subscription  for  money  to  be  appropriated  to 
the  erection  of  a  building  for  Sunday-school  purposes  of  the  said  church, 
which  subscription  paper  was  entitled  as  "  subscriptions  and  donations  to 
the  Sunday-school  building  flmd*' of  said  church.  Donors  were  noti- 
fied that  receipts  would  be  given  them  by  the  finance  committee  of  the 
plaintiff.  The  subscriptions  were  by  the  signers  paid  over  to  the  defend- 
ant, who  was,  at  the  time,  treasurer  of  the  plaintiff,  and  subsequently,  hj 
having  ceased  to  be  treasurer,  and  refused  to  pay  over  or  account  for  the 
amount  of  such  subscriptions  paid  in, — ffM  (ALLSif  and  Foloeb,  JJ. 
contra),  that  these  circumstances  gave  to  the  plaintiff  sufficient  title  to 
recover  the  same  of  the  defendant 

And  this  although  the  original  contributors  had,  some  of  them,  directed  the 
defendant  not  to  pay  over  their  subscriptions,  and  the  Sunday-school  had 
a  voluntary  organization  independent  of  the  church. 

(Argued  for  appellant  and  submitted  for  respondent,  December  22d,  1870, 
and  decided  January  26th,  1871.) 

Appeal  from  a  judgment  of  the  New  York  Superior  Court, 
affirming  a  judgment  upon  a  verdict  directed  in  favor  of  the 
defendant,  at  a  trial  term. 

The  action  was  to  recover  the  sum  of  about  $600,  the 
amount  of  the  subscriptions  of  various  persons,  paid  over  to 
the  defendant  when  treasurer  /of  the  plaintiff,  under  the 
following  circumstances : 

The  plaintiff  was  a  religious  corporation  in  the  city  of  New 
York.    In  1859,  a  meeting  of  the  Sunday-school  teachers  was 


1871.]  The  Rectob  v.  Crawpobd.  477 


Statement  of  case. 


called,  and  a  scheme  was  then  proposed  by  which  money  was 
to  be  raised  by  the  teachers  and  the  friends  of  the  school,  for 
the  purpose  of  erecting  a  building  for  Sunday-school  purposes 
of  the  Church  of  the  Redeemer.  A  subscription  paper  was^ 
drawn  up,  headed  "  Subscriptions  and  donations  to  the  Sunday- 
school  Building  Fund  of  the  Church  of  the  Redeemer."  This 
was  signed  by  various  subscribers,  to  the  amount  of  $514.02 
The  money  was  paid  over  to  the  defendant,  who  was  at  that 
time  the  treasurer  of  the  church.  The  vestry  of  the  church 
had  nothing  to  do  with  the  issuing  or  circulation  of  the  sub- 
scription paper.  The  Sunday-school  had  a  separate  treas- 
urer and  organization,  but  no  corporate  existence. 

The  defendant  ceased  to  be  treasurer  in  May,  1860.  His 
accounts  were  settled  by  the  finance  committee,  but  no  part 
of  this  fiind  appeared  in  that  account.  Before  the  subscrip- 
tion paper  was  circulated,  a  prospectus  was  handed  about 
setting  forth  the  scheme  under  which  the  money  was  to  be 
raised,  and  reciting  that  "  The  teachers  of  the  Sunday-school 
attached  to  the  Church  of  the  Redeemer,  N.  Y.,  having  taken 
in  hand  the  erection  of  a  parish  school-house,  including  a 
small  free  chapel  for  missionary  services,  are  desirous  of 
submitting  to  their  fellow-parishioners  and  friends  the  follow- 
ing plan,"  etc.  The  circular  had  attached  to  it  a  notice  that 
the  donors  would  receive  receipts  from  the  finance  committee 
of  the  church.  And  this  notice  was  signed  by  the  finance  com- 
mittee and  treasurer.  Many  of  the  subscriptions  were  outside 
the  parish.  The  defendant  testified  that  many  of  the  contribu- 
tors had  forbidden  his  paying  over  this  fund  to  the  church,  and 
that  he  declined  to  pay  on  the  ground  it  did  not  belong  to 
the  church.  The  rector  of  the  plaintiff,  at  the  time  (who 
had  before  the  trial  left  the  parish),  also  testified  that  "  neither 
the  vestry  of  the  church,  nor  the  corporation  as  such  were 
coimected  with  the  enterprise." 

Samuel  Hand^  for  the  appellant. 

James  K,  Hilly  for  the  respondent. 
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Kapallo,  J.  The  right  of  the  chnrch  to  claim  the  fond 
in  question  from  its  treasurer  did  not  depend  whoDy 
upon  the  question  whether  the  Amd  was  raised  by  authority 
of  the  church  as  a  corporation  or  whether  the  persons  who 
were  instrumental  in  raising  it  and  those  who  collected  it 
intended  that  it  should  become  the  -property  of  the  church. 
Though  the  subscription  may  hare  been  set  on  foot  without 
authority  from  the  church  as  a  corporation,  yet  if  the 
money  was  raised  apparently  as  a  church  fund,  and  the 
donors,  at  the  time  of  ^ving,  supposed  that  they  were  giv- 
ing to  the  church  and  intended  so  to  do,  the  church  could 
adopt  the  acts  of  those  who  raised  the  fund  and  claim  the 
benefit  of  the  donations,  provided  it  had  corporate  capacity 
to  receive  the  donations  for  the  purpose  for  which  they 
were  given.  The  church  as  a  corporation  was  expressly 
empowered  to  accomplish  the  precise  purposes  for  which  this 
fund  was  raised,  by  section  2  of  chapter  122  of  the  Laws  of 
1850,  as  amended  by  section  2  of  chapter  235  of  the  Laws  of 
1860. 

There  was  evidence  in  the  case  tending  to  show,  if  not  con- 
clusively proving,  that  it  was  held  out  to  the  subscribers  that 
the  sums  subscribed  were  to  belong  to  the  church,  to  bo 
applied  by  it  to  these  specific  purposes. 

The  circular  soliciting  subscriptions  states  that  the  teach- 
ers of  the  Sunday-school  attached  to  the  church  have  taken 
in  hand  the  erection  of  a  parish  school-house  and  free  chapel, 
and  the  persons  signing  the  circular  solicit  subscriptions  to  a 
flmd  for  that  purpose.  These  signers  include  the  treasurer 
and  members  of  the  finance  committee,  and  the  rector  of  the 
church.  The  circular  does  not  in  terms  state  to  whom  the 
fund  is  to  belong  or  in  whom  the  title  to  the  school-house  is 
to  be  vested ;  but  attached  to  it  is  a  notice  that  receipts 
signed  by  the  finance  committee  will  be  sent  to  the  donors  for 
each  payment  made,  and  this  notice  is  signed  by  the  treasurer 
and  finance  committee  of  the  church  in  their  ofiicial  names. 

The  subscription  list  presented  to  the  subscribers  for  signa- 
ture, and  to  which  their  names  are  subscribed,  is  headed 
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"  Subscriptions  and  donations  to  the  Sunday-school  BuUding 
Fund  of  the  Church  of  the  Redeemer^ 

This  certainly  indicates  that  the  ftmd  was  subscribed  as  a 
fund  of  the  church,  and  not  of  any  separate  organization. 

The  teachers,  or  their  friends,  who  are  now  claimed  to  be 
the  parties  to  whom  the  gifts  were  made,  were  not  organized 
into  any  society  or  corporation  capable  of  carrying  out  the 
proposed  enterprise ;  nor  was  there  any  evidence  of  any  such 
organization  having  been  contemplated ;  and  by  reference  to 
the  Laws  of  1860,  chapter  122,  section  2,  and  Laws  of  1860, 
chapter  235,  section  2,  it  will  be  seen  that  the  consent  of  the 
vestry,  or  trustees  of  the  church,  was  required  for  such  a 
separate  organization.  The  church  was  duly  organized,  and 
especially  empowered  to  carry  out  the  plan ;  and  in  the  face 
of  the  statement  that  the  fund  was  to  be  a  btiilding  fund  of 
the  church,  and  that  receipts  for  all  payments  to  the  fund 
were  to  be  given  by  the  finance  committee  of  the  church,  it 
is  diflScult  to  see  how  the  subscribers  could  have  had  any 
imderetanding,  other  than  that  they  were  subscribing  to  a 
church  fund,  to  be  raised  for  a  purpose  specially  authorized  by 
the  law  of  its  incorporation. 

The  payments  were  made  to  the  proper  financial  officer  of 
the  church,  and  if  made  by  parties  intending  that  they  should 
go  to  the  church,  no  private  intentions  of  the  treasurer,  or 
the  individuals  so  operating  with  him,  could  defeat  the  gift, 
if  claimed  by  the  church. 

And  if  the  gifts,  at  the  time  they  were  made,  were  intended 
to  be  made  to  the  church,  no  subsequent  directions  of  the 
donors  themselves,  could  relieve  the  treasurer  of  his  duty  to 
pay  over  the  fund,  unless  such  directions  were  shown  to  have 
been  given  before  any  acceptance  by  the  church.  An  under- 
standing that  this  fund  was  to  be  kept  separate  from  the 
general  funds  of  the  church,  is  in  no  manner  inconsistent 
with  its  being  a  chm'ch  fund. 

The  point  th?it  this  fund  did  not  belong  to  the  church, 
seems  to  have  first  occurred  to  the  defendant  after  he  left  the 
church. 
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On  the  10th  of  April,  1860,  when  applied  to  by  a  member 
of  the  finance  committee  of  the  church,  to  be  informed  in 
what  bank  the  fund  was  deposited,  the  defendant  wrote  in 
reply,  that  the  money  was  loaned  on  bond  and  mortgage  on 
property  in  Westchester  county,  subject  to  be  called  in  at 
any  time,  and  that,  if  the  committee  desired  the  money 
returned,  he  was  prepared  to  return  it  immediately. 

He  clearly  understood  at  that  time,  that  he  held  the  fund 
subject  to  the  order  of  the  finance  committee,  and  it  further 
appears  in  the  evidence,  that  the  mortgage  spoken  of  was 
taken  by  him  in  his  oflBcial  capacity  of  treasurer.  But  after- 
ward he  took  the  ground,  that  the  church  had  no  title  to  the 
money,  and  that  he  was  accountable  only  to  the  contributors. 
He  does  not  even  admit  an  accountability  to  the  finance  com- 
mittee, who,  according  to  the  terms  of  his  circular,  were  to 
give  receipts  for  it  to  the  donors. 

The  defendant  also  claims,  that  he  is  discharged  from  lia- 
bility to  the  church  by  reason  of  a  settlement  of  his  accounts 
as  treasurer  by  the  finance  committee,  and  the  payment  over 
to  his  successor  of  the  sum  of  $19.50,  as  the  balance  of  his 
accounts.  It  is  not  pretended  that  the  fund  in  question  was 
accounted  for  in  that  settlement,  but,  on  the  contrary,  the 
defendant  testified  that  nothing  was  said  about  it  at  the  time. 

This  settlement,  he  says,  took  place  at  the  time  he  ceased 
to  be  treasurer.  It  appeared  in  the  evidence  that  lie  so 
ceased  in  May,  1860.  But  a  short  time  previously,  viz., 
April  10, 1860,  he  had  accounted  specifically  for  this  fund  by 
infonning  the  finance  committee  that  it  was  invested  on  bond 
and  mortgage,  and  would  be  paid  over  when  required.  The 
mortgage  stood  in  his  name  as  treasurer.  A  transfer  of  that 
mortgage  was  the  proper  mode  of  settling  this  matter,  and 
there  was  no  occasion  to  refer  to  it  in  the  settlement  of  his 
cash  account  when  the  $19.50  was  paid.  That  accounting, 
and  the  omission  to  refer  to  the  fund  in  question,  could  not 
be  deemed  a  discharge  from  liability  for  that  fund,  in  view  of 
the  condition  in  which  the  very  recent  correspondence  had 
left  that  subject. 
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We  think  that  the  judge  erred  in  instructing  the  jury,  aa 
matter  of  law,  that  the  fund  did  not  belong  to  the  church,  and 
in  directing  a  verdict  for  the  defendant. 

The  church  has  adopted  the  acts  of  its  treasurer  and  rector 
in  collecting  the  fund.  The  vestry  claimed  and  obtained  the 
portion  of  the  fund  from  the  rector,  when  he  separated  from 
the  church,  and  by  this  action,  as  well  as  the  previous 
demand,  they  have  claimed  the  portion  received  by  tiie  treas- 
urer. 

The  church  will  of  course  take  tlie  fund  for  the  specific  pur-    ' 
pose  for  which  it  is  donated,  and  have  no  right  to  apply  it  to 
any  other.     Should  that  purpose  be  abandoned,  the  donors 
will  have  the  right,  if  they  so  elect,  to  demand  its  restitution 
to  them  by  the  church. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered, 
with  costs  to  abide  the  event. 

Church,  Ch.  J.,  Gkoveb  and  Peckham,  JJ.,  concur; 
Allen  and  Folger,  JJ.,  dissent ;  Andrews,  J.,  absent. 


Horace  B.  Claflin,  John  J.  Donaldson,  Edward  E.  Eames 
and  Horace  B.  Claflin,  Jr.,  Appellants,  v.  Michael 
Ball  and  Zaohariah  M.  Ehode,  Eespondents. 

The  defendant  undertook,  in  writing,  witbi  the  plainti^,  in  conaideration 
that  the  latter  would  not  arrest  or  imprison  his  debtor,  L.,  in  any  aotion 
then  brought  or  thereafter  to  be  brought  against  him,  that  L.  would  at  all 
times  "  obey  and  perform  the  orders  and  Judgments  of  the  court  or  courts 
in  which  any  such  action  was  or  might  be  pending,  and  of  the  judges  or 
justices  thereof."  The  plaintiffs,  haying  subsequently  recovered  and 
entered  up  judgments  against  L.  for  money,  and  directing  the  payment 
thereof,  which  judgments  L.  neglected  to  pay,  brought  his  action  upon 
the  defendants*  agreement  sotting  up  these  fkcts, — Held  (Ohubch,  Ch.  J., 
^(mira)^  on  demurrer  to  the  complaint,  that  the  neglect  to  pay  the  judg- 
ments by  L.  was  a  refusal  and  failure  to  '*  obey  and  perform  the  judgment 
Hand— Vol.  IV.  61 
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of  the  courts"  within  the  meanmg  of  the  contract,  and  the  action  would 
lie. 

(Argued  December  7th,  1870;  decided  January  24th,  1871.) 

Appeal  from  the  judgment  of  the  late  General  Term  of 
the  Supreme  Court  in  the  first  judicial  district,  affirming  an 
order  of  the  New  York  Special  Term  sustaining  a  demurrer 
to  the  plaintiffs'  complaint. 

The  plaintiffs'  complaint  was  as  follows : 

The  plaintiffs  by  this  complaint  state,  that  at  the  time  of 
the  making  and  delivery  of  the  agreement  hereinafter  men- 
tioned, the  plaintiffs  composed  the  mercantile  firm  of  Horace 
B.  Claflin  &  Co.,  in  said  agreement  mentioned. 

That  the  defendants,  at  the  request  of  Samuel  M.  Levy  and 
Mark  Levy,  made  and  delivered,  at  the  date  thereof,  to  the 
plaintiflfe  and  the  other  creditors  in  said  agreement  named,  an 
agreement  in  the  words  and  figures  following,  to  wit :     "  In 
consideration  of  one  dollar  to  each  of  us,  paid  by  Horace  B. 
Gaflin  &  Co.,  of  one  part,  John  M.  Davies  &  Co.,  of  another 
part,  and  Henry  Duhring  &  Co.,  of  another  part,  who  sever- 
ally are  creditors  of  Samuel  M.  Levy  and  Mark  Levy,  and 
that  said  creditors  will  net  arrest  or  imprison  Samuel  M.  and 
Mark  Levy  in  any  action  now  brought,  or  hereafter  to  be 
brought,  by  either  of  them  against  said  Samuel  M.  and  Mark 
Levy  for  said  debts,  we  hereby  agree  with  said  creditors, 
each  severally,  that  said  Samuel  M.  and  Mark  Levy  will  at  all 
times,  on  five  days'  written  notice,  left  at  the  office  of  Henry 
B.  Herts,  Jr.,  189  Broadway,  appear  to  receive  personal  service 
of  any  order,  process,  pleading  or  paper  in  any  such  action, 
and  will  obey  and  perform  the  orders  and  judgmenU  of  the 
court  or  courts  in  which  any  such  action  is  or  may  hejperhd" 
mff,  and  of  the  judges  or  justices  thereofl    The  agreement  of 
said  creditors  is  not  to  apply  to  any  proceedings  for  contempt. 
This  agreement  by  the  subscribers  shall  not  be  impaired  by 
any  consent  to  give  longer  notice  than  above  prescribed,  or 
any  extension  of  time,  or  any  agreement  to  delay,  or   any 
license  to  depart  this  State,  or  stipulation  not  to  imprison  eaid 
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debtors  or  either  of  them  out  of  this  State.  This  agreement 
also  is  to  be  construed  as  made  severally  with  each  of  said 
three  creditors,  as  if  a  separate  agreement  had  been  made 
with  each. 

«  MICHAEL  BALL, 
"Z.  M.  KHODE. 

"  Witness,  C.  H.  Smtih. 

"Dated  New  York,  Decetnher  13, 1866." 

That,  at  the  time  of  the  making  and  delivery  of  the  said 
agreement,  the  plaintiflfe  and  said  Duhring  &  Co.  and  Davis 
&  Co.,  made  and  delivered  to  said  Samuel  M.  and  Mark  Levy, 
in  consideration  thereof,  an  agreement  on  their  part  not  to 
arrest  or  imprison  the  said  Samuel  M.  and  Mark  Levy  in  any 
such  action,  as  in  the  said  defendants'  agreement  mentioned, 
pursuant  to  the  conditions  therein  prescribed.  And  the 
plaintiflfe  further  state  that,  at  the  time  of  the  making  and 
delivery  of  the  said  agreements,  they  were  creditors  of  the 
said  Samuel  M.  and  Mark  Levy,  and  for  the  recovery  of  their 
said  debts  subsequently  brought  actions  against  them  in  the 
Superior  Court  of  the  city  of  New  York ;  and  afterward  such 
proceedings  were  thereupon  had  in  the  said  actions  of  the 
plaintiffs,  that  the  plaintifib,  by  the  consideration  and  judg- 
ment of  the  said  Superior  Court  on  February  2d,  March  4th 
and  29th,  1867,  respectively,  recovered  a  judgment  in  each  of 
said  actions  against  the  said  Samuel  M.  Levy  and  Mark  Levy, 
for  and  directing  the  payment  by  said  Samuel  M.  and  Mark 
Levy  to  the  plaintiffi  of  the  sum  of  $2,829.05  in  one  of  said 
actions,  and  of  the  sum  of  $1,312.42  in  another  of  said  actions, 
and  of  the  sum  of  $2,378.06  in  another  of  said  actions,  and 
of  the  sum  of  $2,377.80  in  another  of  said  actions,  and  of  the 
sum  of  $2,147.96  in  another  of  said  actions,  and  of  the  sum 
of  $2,592.26  in  another  of  said  actions,  and  of  the  sum  of 
$3,029.25  in  another  of  said  actions,  and  of  the  sum  of  $2,057.69 
in  another  of  said  actions,  and  of  the  sum  of  $2,596.67  in 
another  of  said  actions,  and  of  the  sum  of  $2,183.74  in  another 
of  said  actions,  and  of  the  sum  of  $2,945.58  in  another  of  said 
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actions,  and  each  of  which  judgments  is  now  in  full  force  and 
wholly  unpaid,  of  all  which  the  said  defendants  and  said 
Samuel  M.  Levy  and  Mark  Levy  had  due  notice,  as  req;uired 
by  the  said  agreement,  and  yet  they  have  not,  nor  has  either 
of  them,  although  requested,  paid  the  said  sums,  or  either  or 
any  part  thereof.  And  the  plaintiflfe  further  state  that  they 
and  the  said  Duhring  &  Co.,  and  Davies  &  Co.,  have  duly 
performed  all  the  conditions  in  the  said  agreements  on  their 
part.  And  plaintife  futher  state  that  the  said  Duhring  &  Co. 
were,  at  the  time  of  the  making  and  delivery  of  said  agree- 
ments, creditors  of  said  Samuiel  M.  and  Mark  Levy,  for  tiie 
recovery  of  part  of  which  debt  an  action  was  then  pending  in 
said  Superior  Court,  and  for  the  recovery  of  the  residue  of 
which  an  action  was  subsequently  brought  in  the  same  court 
against  said  Samuel  M.  and  Mark  Levy,  and  in  each  of  which 
actions  the  said  Duhring  &  Co.  have  recovered  judgment 
against  said  Samuel  M.  and  Mark  Levy  for  their  said  debts, 
and  said  Davies  &  Co.  were  at  the  time  of  the  making  and 
delivery  of  the  said  agreements  also  creditors  of  the  said 
Samuel  M.  and  Mark  Levy,  for  the  recovery  of  which  debts 
two  actions  were  then  pending  in  the  said  Superior  Court, 
and  in  each  of  which  actions  the  said  Davies  &  Co.  have 
recovered  judgment  against  said  Samuel  M.  and  Mark  Levy 
for  their  said  debts,  the  said  judgments  so  recovered  being  for 
all  the  debts  and  liabilities  in  respect  to  which  the  plaintLSs 
and  said  Duhring  and  Co.,  and  Davies  &  Co.  were  creditors 
of  said  Samuel  M.  and  Mark  Levy  at  the  time  of  the  making 
and  delivery  of  the  said  agreements. 

Wherefore,  the  plaintiffs  demand  judgment  against  the 
defendants  for  the  sum  of  $26,450.4:8,  with  interest  thereon, 
from  March  14th,  1867,  besides  costs  of  this  action. 

To  which  the  defendants  interposed  the  following  demurrer : 

The  defendants  appearing  by  Benedict  &  Boardman,  their 
attorneys,  and  for  demurrer  to  the  complaint  of  the  plaintiflfe 
herein  state : 

That  the  complaint  herein  does  not  state  facts  suflScient  to 
constitute  a  cause  of  action. 
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The  Special  Term  sustained  the  demurrer,  and,  on  appeal 
to  the  General  Term,  that  order  was  affirmed,  and  the  plain- 
tiffi  having  failed  to  amend,  judgment  was  entered  against 
them  for  costs,  from  which  they  appeal  here. 

Marshall  S.  JBidweU^  for  the  appellants. 

Andrew  JSoardmatij  for  the  respondents, 

Kapallo,  J.  The  instrument  sued  upon  contains,  among 
other  stipulations,  an  undertaking  on  the  part  of  the  defend- 
ants, that,  in  consideration  of  one  dollar,  and  of  the  agree- 
ment of  the  plaintiffs  not  to  arrest  or  imprison  Samuel  M. 
and  Mark  Levy  in  any  action  brought  or  to  be  brought  against 
them  for  certain  debts,  the  said  Levys  will  obey  and  perform 
the  orders  and  judgments  of  the  court  or  courts  in  which  any 
such  action  may  be  pending,  and  of  the  judges  or  justices 
thereof. 

It  is  averred  in  the  complaint  that  judgments  have  been 
recovered  in  such  actions  for,  and  directing  the  payment  by 
said  Levys  to  the  plaintiffs  of  various  sums. 

The  defendants  demur  to  the  complaint,  and  claim  that 
their  agreement  imports  no  undertaking  that  the  Levys  shall 
payiheirjadgmente. 

The  undertaking  is,  that  they  shall  obey  and  perform  the 
orders  and  judgments.  The  actions  referred  to  were  actions 
for  debts.  The  only  mode  of  obeying  and  performing  a  judg- 
ment in  such  an  action  for  the  recovery  of  money  is  to  pay  it. 
Such  judgments  are  declared  by  the  Code  to  be  judgments 
requiring  and  directing  the  payment  of  money.  (Code, 
§§  285,  335.)  K  the  debts  were  fraudulently  contracted,  this 
paymeut  could  be  ^forced  by  imprisonment  of  the  debtors. 
The  creditors  waived  that  means  of  coercion  in  consideration 
of  the  undertaking  of  the  defendants. 

The  condition  of  an  administrator's  bond  is  to  "  obey  "  all 
orders  of  the  surrogate.  A  bail  bond  in  replevin  was  con- 
ditioned that  the  defendant  would  abide  the  order  and  judg 
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ment  of  the  court ;  and  such  bonds  oblige  the  sureties  to  pay 
any  sum  adjudged  against  the  priucipaL  (4  Denio,  551 ;  2 
Duer,  170.)  So  where  a  bond  was  conditioned  to  perform 
the  decrees  of  the  court,  Chief  Justice  Mabshall  awarded 
execution  against  the  sureties  for  the  amount  adjudged  by  the 
decree.    (1  Brock.  Marsh.,  380.) 

It  cannot  be  maintained  that  the  words,  "  obey  and  per- 
form," are  not  sufficient  to  require  payment  of  the  judg- 
ments. 

It  is  claimed,  however,  that  the  other  stipulations  in  the 
agreement,  and  the  facts  appearing  in  the  complaint,  show 
that  the  object  of  the  agreement  was  merely  to  secure  the 
appearance  of  the  Levys  in  the  actions  and  their  attendance 
on  the  court,  and  that  the  defendants  could  not  have  intended 
to  assume  so  onerous  an  obligation  as  that  of  sureties  for  the 
payment,  by  the  Levys,  of  the  judgments  which  might  be 
recovered  against  them. 

There  is  certainly  much  reason  to  suspect  that  the  agree- 
ment as  drawn,  imposes  upon  the  defendants  a  greater  obliga- 
tion  than  was  intended  to  be  assumed.  But  this  suspicion 
arises  from  the  want  of  disclosure  of  an  adequate  motive  for 
the  assumption  of  so  onerous  a  liability,  and  from  the  form 
of  the  agreement,  which  includes  this  important  stipulation 
in  a  clause  embracing  others  of  minor  importance,  without 
giving  it  that  prominence  which  it  would  be  likely  to  liave,  if 
it  were  ftilly  understood  between  the  parties,  rather  than 
from  any  ambiguity  in  the  stipulation  itself,  or  any  qualifica- 
tion of  it  by  the  other  items  of  the  agreement. 

These  considerations,  though  not  proper  in  construing  the 
legal  import  of  the  language,  would  be  exceedingly  impor- 
tant in  an  action  brought  by  the  defendants  to  reform  the 
instrument,  or  upon  the  trial  of  this  action,  in  case  the  defend- 
ants, as  they  have  a  right  to  do,  should  by  answer  claim  such 
reformation  as  equitable  relief.  Indeed,  if  on  the  trial  of 
such  an  issue,  the  actual  understanding  and  agreement  of  the 
parties  should  be  shown  by  parol  evidence,  and  the  agreements 
as  thus  proved  should  not  disclose  any  understanding  that  the 
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defendants  should  assume  the  liability  of  paying  the  judg- 
ments, that  proof  in  connection  with  the  peculiarity  in  the 
form  of  the  agreement  would  justify  a  finding,  that  the 
words  "perform  the  judgment"  were  inadvertently  or 
improperly  inserted  by  the  draftsman,  and  that  the  writing 
was  signed  under  a  misapprehension  of  its  contents,  and  did 
not  contain  the  real  agreement  of  the  parties.  But  supposing 
it  should  appear  on  such  a  trial,  that  the  obligation  was 
intended  to  be  to  the  extent  now  claimed,  or  that  the  defend- 
ants were  indemnified  against  such  obligation,  or  any  other  deci- 
sive fact,  should  indicate  that  such  liability  was  contemplated, 
could  it  be  contended  that  the  words  used  were  insufiicient  to 
constitute  an  agreement  in  writing  within  the  statute  of 
frauds  ?  Yet  we  must  go  to  that  extent  to  enable  us  to  hold 
on  a  demurrer,  that  the  language  of  the  agreement  does  not 
import  the  obligation  claimed  by  the  plaintiff  to  result  from  it. 

The  judgment  should  be  reversed,  and  the  demurrer  over- 
ruled with  leave  to  the  defendants  to  answer  within  thirty 
days,  on  payment  of  costs  of  the  demurrer  and  of  the  appeals. 

All  the  judges  concurring,  except  Chuech,  Ch.  J.,  who  dis- 
sented, and  Andrews,  J.,  absent. 

Judgment  reversed  and  demurrer  overruled,  with  leave 
to  the  defendants  to  answer  upon  the  terms  stated  in 
Kapallo,  J.'s,  opinion. 


W.  EooT  Adams  et  al..  Appellants,  v.  Alvtn  Perry  et  al., 

Bespondents. 

A  devise  of  land  to  trustees  directing  them  to  execute  and  deliver  to  a  cor- 
poration a  deed  of  conveyance  thereof,  for  the  uses  and  purposes  and  with 
the  restrictions  set  forth  in  the  will,  creates  no  valid  trust  in  such  trus- 
teeS)  and  gives  them  no  title,  but  vests  immediately  and  absolutely  in 
such  corporation  the  land  devised. 

A  devise  of  real  and  personal  to  trustees,  to  sell  the  land  and  invest  the 
avails,  together  with  the  personal  in  specified  securities,  and  pay  to  a 
certain  educational  corporation,  annually,  the  income  to  be  devoted  by 
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such  corporation  to  certain  specified  purposes,  creates  an  active  trust,  and 
the  title  to  the  fund  does  not  pass  to  the  corporation. 

An  academy  incorporated  for  the  promotion  of  literature,  and  authorized 
to  educate  males  and  females,  may  establi^  separate  departments  for 
each,  and,  under  the  generalactsof  1840  and  1841,  take  and  hold  real 
estate  in  trust,  to  be  used  for  the  benefit  of  cither  department 

Nor  is  a  devise  to  the  academy  for  such  purpose  void  because  it  provides 
that  the  tuition  of  daughters  of  deceased  officers,  etc,  who  attend  the 
academy  shall  be  free.  This  does  not  constitute  a  trust,  in  &vor  of  such 
officers'  daughtei's,  nor  render  them  the  beneficiaries,  but  if  they  attend 
they  receive  their  tuition  fi*ee,  and  if  they  do  not,  the  academy  still 
takes  the  property  for  its  own  use. 

A  trust  created  by  will  for  the  purpose  of  enforcing  a  forfeiture  of  lands 
devised,  in  case  of  non-compliance  with  a  condition  subsequent,  is  not 
authorized  by  the  Revised  Statutes  and  is  void.  It  is  the  right  of  tlie 
heirs  of  the  testator  to  claim  the  benefit  of  such  forfeiture. 

A  bequest  to  trustees  of  personal  estate  to  invest  and  reinvest,  and  pay 
over  the  income  to  an  incorporated  academy  forever,  is  void  under  the 
statute  of  perpetuities. 

WiUiams  v.  Williams  (4  Seld.,  524),  so  far  as  it  holds  the  ccmtraiy,  over- 
ruled. 

The  only  power  in  charitable  and  educational  corporations  to  hold  pro- 
perty in  perpetuity,  in  trust,  is  by  virtue  of  their  charters  and  the  acts 
of  1840  and  1841. 

When  the  invalidity  of  a  gift  to  a  particular  purpose  or  trust  renders  sub- 
stantially ineffective  the  other  provisions  of  the  will  in  reference  to  the 
sanie  purpose,  the  latter  must  fall  with  the  former,  but  whenever  the 
purpose  of  the  testator  can  be  carried  into  effect  as  to  a  valid  provisi<m, 
the  invalidity  of  others  will  not  affect  it. 

(Argued  Dec.  6, 1870,  and  decided  Jan.  24, 1871.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fifth  judicial  district,  affirming  a  judg- 
ment entered  at  the  Lewis  County  Special  Term  declaring 
void  certain  portions  of  the  last  will  and  testament  of  Han- 
nah Bostwick,  deceased. 

This  action  was  brought  by  the  plaintiffs'  surviving  execu- 
tors of  the  will  of  Hannah  Bostwick,  late  of  Lowville,  N.  Y., 
deceased,  to  obtain  a  construction  of  certain  provisions  thereof. 

Hannah  Bostwick  died  September  13, 1866,  leaving  a  will 
and  two  codicils.  The  only  provisions  of  the  will  in  contro- 
versy in  this  action  are  the  17th,  18th  and  20th  items. 
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By  the  third  subdivision  of  the  seventeenth  item,  the  trus- 
tees named  in  the  will  are  directed  to  convoy  the  house  and 
lot  occupied  by  her  in  Lowville,  Lewis  county,  N.  Y.,  con- 
taining about  three  acres  of  land,  to  the  President  of  the 
board  of  trustees  of  Lowville  Academy,  for  the  uses  and 
purposes,  and  with  the  restrictions  and  reservations  therein 
set  forth,  viz.,  that  the  president,  etc.,  and  the  board  of  trus- 
tees of  Lowville  Academy,  on  receiving  said  deed,  proceed  to 
establish  a  female  department  of  the  academy,  where  females 
shall  be  separately  taught.  It  was  also  directed  that  the  deed 
contain  a  condition  that  all  buildings  erected  on  said  premises 
should  be  in  rear  of  the  dwelling-house  thereon,  that  the  trees 
and  shrubbery  should  not  be  cut,  etc.,  and  that  said  premises 
should  forever  be  kept  and  devoted  to  the  uses  and  purposes 
of  a  female  department  of  Lowville  Academy,  and  that  the 
daughters  of  officers,  soldiers  and  marines  or  seamen  who  have 
been  killed,  or  have  died  while  in  the  service  of  the  United 
Stat^  in  the  late  war,  together  with  girls  and  young  ladies  in 
needy  and  indigent  circumstances,  attending  said  Lowville 
Academy,  should  receive  their  tuition  free. 

By  the  fourth  subdivision,  the  executors  were  authorized, 
empowered  and  required  to  sell  and  dispose  of  all  the  rest 
and  residue  of  her  real  estate,  and  securely  and  safely  invest 
the  proceeds  and  the  residue  of  her  personal  estate  in  bonds 
and  mortgages  or  otherwise,  and  pay  over  to  the  President, 
etc.,  and  to  the  board  of  trustees  of  Lowville  Academy  for- 
ever the  annual  income  thereof,  to  be  devoted  by  them  to 
the  care  and  preservation  of  the  grounds,  etc.,  and  to  the  sup- 
port and  maintenance  of  such  female  department. 

The  eighteenth  item  directs  that  at  the  decease  of  her 
executors,  an  application  be  made  to  the  Supreme  Court  for 
the  appointment  of  not  to  exceed  three  trustees  to  execute 
the  trusts  contained  in  her  will. 

The  nineteenth  item  directs,  if  any  legatee  of  said  wiU  shall 
take  any  steps  to  prevent  the  operation  thereof,  that  he  shall 
forfeit  the  legacy  given  him  thereby. 

Hand  — Vol.  IV.  62 
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The  twentieth  item  provides  that,  in  ease  the  president 
and  board  of  trustees  of  Lowville  Academy  fail  at  any  time 
to  comply  with  the  conditions  and  reservations  of  the  will, 
then  the  conveyance  to  them  shoidd  be  void,  and  dii'ects  the 
executors  to  devote  the  avails  of  the  real  estate  together 
with  all  the  rest  of  her  estate,  to  such  charitable  and  educar 
tional  objects  and  purposes  as  to  them  might  seem  proper  and 
just. 

The  defendants  other  than  the  Lowville  Academy,  were  the 
collateral  relatives  and  heirs-at-law  of  the  testatrix,  brothers  and 
the  children  of  deceased  brothers  and  sisters. 

The  cause  came  on  to  be  heard  at  the  Lewis  county  Special 
Term,  May  20th,  1868,  before  Justice  Morgan,  who  decided 
the  trust  clause  of  the  will  to  be  invalid,  and  judgment  was 
thereupon  entered ;  from  which  judgment  the  plaintiffi  and 
the  defendant,  the  trustees  of  Lowville  Academy,  appealed 
to  the  General  Term,  where  the  judgment  of  the  Special 
Term  was  aflSrmed,  and  from  such  judgment  of  affirmance  an 
appeal  was  taken  by  the  same  parties  to  this  court. 

D.  Prattj  of  counsel  for  executors  and  trustees  of  Lowville 
Academy,  that  trusts  of  personal  property  are  not  within  the 
statute  of  uses  and  trusts.    {BtuMin  v.  BtuMin^  1  Keyes, 
141 ;  Kane  v.  Gott,  24  Wend.,  641,  660 ;  Eing  v.  Merchant^ 
Exchange^  1  Seld.,  547 ;  Downing  v.  MarshxtU^  23  N.  T., 
366.)    That  the  bequest  over  in  twentieth  item,  in  case  of 
failure  to  comply  with  condition,  was  void.    {Bascom  v. 
Alberteon,  34  N.  Y.,  585;   Owens  v.  Missionary  Society j 
4  Kern.,  380;  L&vy  v.  L&cy,  33  N.   Y.,   97.)    That  ille- 
gality of  a  part  of  a  devise  does  not  affect  the  residue. 
{Kane  v.  Gott^  supra ;  DarUng  v.  Rogers^  22  Wend.,  483  ; 
WiUiarns  v.  WiUi'amSj  4  Seld.,  525 ;  Downing  v.  MarsKaH^ 
sujpra.)    Where  the  entire  interest  is  vested  there  can  be  no 
suspension  of  alienation.    (Reviser's  notes,  5  R.  S.,  Edmonds 
ed.,  307;  Kane  v.  Gott^  swpra;  Lewis  on  Perpetuities,  164; 
Sanders  on  Uses,  196 ;  MiUA/ard  v.  Miller,  10  Penn.  R.,  334 ; 
Philadelphia  v.  GirarWs  H^rs.,  45     id.,  26 ;  Levy  v.  Levy^ 
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supra;  WilUains  v.  WiUiamSy  supra.)  That  the  testatrix 
had  a  right  to  limit  her  bounty  to  a  part  of  the  objects  to 
which  the  general  ftind  of  the  corporation  may  be  appro- 
priated. {The  Matter  of  Saw.^  1  Paige,  214 ;  Williams  v. 
WmiamSy  Sfwpra;  Bascom  v.  AUbertson^  supra;  Theological 
Seminary  v.  Kdlogg^  16  N.  Y.,  83-89 ;  Laws  of  1840,  chap. 
318.) 

Edwa/rd  A.  Brown  and  James  F.  Starhu<!ik  of  counsel 
for  Alvin  Perry  and  wife  and  other  respondents,  that  the 
statute  of  "  uses  and  trusts "  prohibits  trust  sought  to  be 
created  by  the  seventeenth  item  of  the  will.  (1  R.  S., 
729,  §  45 ;  VoorJiees  v.  Preslyterian  Churchy  17  Barb.,  103 
Hand,  J.,  and  cases  on  page  105 ;  Ayres  v.  Meth.  Churchy  3 
Sandford  S.  C.  R,  351,  Dueb,  J. ;  Bascom  v.  AJhertsony  34 
N.  Y.,  584.)  No  corporation  can  take  by  will  unless  expressly 
authorized  by  statute.  (2  R.  S.,  57,  §  3, 3  R.  S.,  138,  §  3,5th  ed. ; 
2  Statutes  at  Large,  58,  §  8 ;  Theological  Sem.  of  Avhum  v. 
Childs  andStebhins,  4  Paige,  422 ;  3  Sandford  Sup.  Ct.  R.,  351 ; 
JSing  V.  BuTidle,  15  Barb.,  139.)  That  the  provisions  of  the 
will  suspend  the  absolute  power  of  alienation.  (1  R.  S.,  773, 
§  1 ;  3  R.  S.,  75,  §  1,  5th  ed. ;  1  N.  Y.  Statutes  at  Large, 
727,  §  1,  and  note ;  2  Edw.  Ch.  R.,  495-6,  561 ;  Yates  v.  TateSy 
9  Barb.,  324,  approved  34  N.  Y.,  584;  1  R.  S.,  723,  §§  14, 
15 ;  1  N.  Y.  Stat,  at  Large,  672,  §§  14, 15,  and  notes ;  Bas- 
com v.  AJhertson^  supra,  head  note  at  bottom  of  page  584  and 
top  of  585,  and  cases  cited  by  Porteb,  J.)  That  the  bequest 
of  personal  property  being  illegal,  the  plan  of  the  testator 
foiled,  and  the  devise  of  real  estate  will  not  be  carried  into 
effect.  {Harris  v.  Clarke  7  N.  Y.,  242 ;  Levy  v.  Levy,  33 
N.  Y.,  97, 136, 137;  BeehrMm  v.  Bonsor,  23  N.  Y.,  229, 315, 
316.)  That  the  attempt  to  tie  up  the  estate  forever  in  the 
hands  of  mere  trustees  was  void.  (  Vide  cases  cited  before, 
and  especially  Totes  v.  Yates,  9  Barb.,  324 ;  King  v.  Bundle, 
15  Barb.,  139-151 ;  34  K  Y.,  584,  598,  614,  615,  616,  etc. ; 
Phelps  V.  Pond,  23  N.  Y.,  69,  etc. ;  Vail  v.  Vail,  7  Barb., 
226. )    Such  trust  is  void  by  statute.    ( Voorhees  v.  Presb. 
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Churchy  17  Barb.,  108;  Ayres  v.  Meth.  Chv/rch^  3  Sand, 
S.  C.  E.,  351.)  Mr.  Starbuch  also  urged  that  the  daughters 
of  officers,  etc.,  were  beneficiaries  and  too  uncertain,  citing 
Leoy  V.  Levy  and  other  authorities. 

Cornelius  E.  Stephens^  of  counsel  for  the  defendants,  Curtis 
Perry  and  wife  and  George  Gates  and  wife,  that  the  trusts 
are  in  violation  of  the  statute  of  "  uses  and  trusts,"  citing 
many  cases  cited  before.  That  the  female  students  to  be  edu- 
cated are  the  real  beneficiaries.  {Levy  v.  Levy^  83  N.  Y.,  97.) 
No  discretion  to  reject  applicants  is  given  to  the  trustees  of  the 
academy.    {Levy  v.  Levy^  supra.)  ^ 

Gboveb,  J.    This  action  was  instituted  to  determine  the 
construction  and  validity  of  various  clauses  of  the  will  of 
Mrs.  Hannah  Bostwick.    The  questions  arise  upon  the  seven- 
teenth clause,  with  its  various  subdivisions,  and  upon  the 
clause  numbered  twentieth.    No  time  need  be  devoted  to  a 
consideration  of  the  latter  clause,  as  it  is  agreed  by  all  the 
parties,  and  is  entirely  manifest  that  the  dispositions  attempted 
by  this  clause  are  void  upon  two  grounds :  First,  such  dispo- 
sitions involve  an  unlawful  perpetuity,  and  second,  the  benefi- 
ciaries in  whose  behalf  such  dispositions  are  directed  are  too 
vague  and  uncertain.    The  real  questions  arise  upon  the 
seventeenth  clause  and  its  subdivisions.    By  this  clause,  the 
testator  gives  all  the  residue  of  her  estate,  real  and  personal, 
to  her  executors  upon  certain  trusts  expressed  in  the  various 
subdivisions  thereof,  upon  which  various  questions  arise,  which, 
have  been  very  thoroughly  and  ably  discussed  by  the  counsel 
for  the  respective  parties.    As  these  questions  are  diflferent  in 
respect  to  the  personal  property  including  the  proceeds  of  the 
real  estate  directed  to  be  sold  by  the  executors,  and  added  to 
and  invested  with  the  personal,  and  that  portion  of  the  real 
estate  which  the  executors  are  directed  to  convey,  subject  to 
certain  conditions  to  the  Lowville  Academy,  it  will  be  neces- 
sary to  consider  the  validity  of  each  separately.    It  will  &GiIi- 
tate  the  disposition  of  the  case  by  first  considering  the  qnea- 
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tions  in  respect  to  the  latter ;  for  should  the  disposition  of  this 
to  tlie  academy  for  any  reason  be  held  void,  such  determina- 
tion will  dispose  of  all  the  questions,  as  it  is  manifest  that  a 
failure  of  title  of  the  academy  to  this  real  estate,  pursuant 
to  the  will,  will  so  far  defeat  the  entire  scheme  of  the  testatrix 
as  to  render  the  trusts  upon  which  the  residue  of  the  estate 
was  given  to  the  executors,  if  otherwise  valid,  entirely  nuga- 
tory. {Zevy  V.  Zevy^  33  N.  Y.,  37.)  By  the  third  subdi- 
vision of  the  seventeenth  clause,  the  testatrix  directed  her 
executors  to  execute  and  deliver  to  the  president  of  the  board 
of  trustees  of  the  Lowville  Academy,  and  the  board  of  trus- 
tees of  said  Lowville  Academy,  and  their  successors  in  office, 
a  proper  deed  of  conveyance  of  the  house  and  lot  then  owned 
and  occupied  by  her,  situate  in  the  village  of  Lowville,  Lewis 
county,  and  comprising  about  three  acres  of  land  for  the  uses 
and  purposes,  and  with  the  restrictions  and  reservations  therein 
set  forth.  Then  follows  the  purpose  for  which  the  land  was 
to  be  used,  viz. :  That  the  president  and  board  of  trustees  of 
the  academy,  shall,  after  receiving  such  conveyance,  proceed 
immediately  to  establish  a  female  department  of  the  academy, 
which  shall  not  be  sectarian,  at  and  in  the  dwelling-house 
then  occupied  by  the  testatrix  on  the  premises,  at  which  the 
female  scholars  attending  the  academy  should  be  educated 
separate  and  apart  from  the  male  scholars.  The  Lowville 
academy  was  incorporated  as  such  for  the  promotion  of 
literature  by  the  r^ents  of  the  tmiversity,  in  1808. 
The  case  shows  that  scholars  of  both  sexes  have  been 
taught  in  the  academy  nearly  ever  since,  sometimes  hav- 
ing separate  teachers  for  the  female  students,  but  attending 
recitations  together.  It  is  insisted  by  the  counsel  for  the 
respondents,  that  the  charter  confers  no  power  upon  the 
academy  to  establish  a  separate  department  for  the  education 
of  females,  and  that  the  academy  cannot  therefore  take 
title  for  this  purpose.  If  right  in  the  premises,  the  conclu- 
sion is  correct,  as  the  academy  cannot  take  title  to  land 
charged  -svith  a  trust  which  it  has  no  power  to  execute.  But 
I  am  unable  to  see  any  reason  why  the  trustees  may  not, 
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tinder  the  charter,  establish  a  separate  department  for  the 
purpose  of  educating  female  scholars.  The  charter  clearly 
authorizes  the  corporation  to  provide  for  the  education  of 
both  sexes.  The  mode  and  manner  of  doing  this,  whether 
in  the  same  apartments,  or  different  apartments  of  the  same 
building,  or  in  separate  buildings,  is  placed  in  the  discretion 
of  the  trustees.  Whether  a  separate  department  will  be 
more  or  less  expensive,  or  for  other  reasons  inexpedient,  is  a 
question  for  the  determination  of  the  board.  It  is  not  impor- 
tant to  inquire  whether  the  corporation  was  authorized  by  the 
Bevised  Statutes  to  take  and  hold  this  land  upon  the  trusts 
specified,  as  the  acts  of  1840,  and  1841  (Laws  of  1840,  267, 
1841,  245)  clearly  confer  this  power  upon  it.  The  academy 
is  a  literary  incorporated  institution  within  the  meaning  of 
section  1  of  the  act  of  1840.  One  of  the  purposes  compre- 
hended in  the  general  objects  of  its  charter  is  giving  literary 
instruction  to  female  students.  This  is,  therefore,  one  of  the 
specific  purposes  specified  in  section  1,  for  which  the  corpora- 
tion is  authorized  by  section  2,  to  receive  property  by  grant, 
etc.,  in  trust  therefor.  By  the  act  amending  this  act  (Laws 
of  1841, 8npra\  the  capacity  of  the  corporation  was  enlarged, 
so  as  to  enable  it  to  take  property  upon  the  like  trusts  by 
devise.  A  devise  of  the  real  estate  in  question  to  the  Low- 
ville  Academy  in  trust  for  the  establishment  of  a  separate 
department  for  the  education  of  female  students  was  valid, 
provided  the  corporation  chose  to  accept  it  for  that  purpose. 
In  this  view,  it  was  clearly  competent  for  tlie  trustees  to 
accept  the  devise  of  this  specific  real  estate,  and  fit  it  up  for 
the  purpose,  and  in  the  manner  specified  in  the  will  of  the 
testatrix. 

It  is  further  insisted  by  the  counsel  for  the  respondent, 
that  this  devise  is  void  by  reason  of  the  clause,  that  the 
daughters  of  officers,  soldiers,  etc.,  who  have  been  kiUed,  or 
died  while  in  the  service  of  the  United  States  during  the  war 
with  the  rebellious  southern  States,  together  with  girls  and 
young  ladies  in  needy  and  indigent  circumstances,  attending 
said  Lowville  Academy,  shall  receive  their  tuition  free  and 
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without  charge  for  all  studies  pursued  at  the  academy.  It  is 
insisted  first,  that  the  academy  has  no  power  to  furnish  tui- 
tion free  to  any  student.  The  answer  to  this  is,  that  the 
terms  upon  which  students  may  receive  instruction  at  the 
academy,  are  within  the  control  of,  and  to  be  determined  by 
the  trustees.  That  the  board  may  fix,  and  establish  such 
rates  therefor  as  a  whole,  or  for  any  particular  study  as  shall 
be  in  their  judgment  for  the  best  interests  of  the  institution, 
and  may  in  their  discretion,  remit  to  any  particular  student, 
or  class  of  students,  the  whole,  or  any  part  of  these  charges. 
This  is  within  the  power  of  all  the  colleges  and  academies  of 
the  State  having  charters  like  the  one  in  question.  It  fol- 
lows, that  the  clause  under  consideration  is  no  impediment  to 
the  taking  of  title  by  the  corporation.  It  is  further  insisted, 
that  the  clause  in  question  makes  the  devise  void  upon  the 
ground,  that  the  beneficiaries  are  uncertain,  and  cannot  with 
certainty  be  ascertained.  This  position  is  based  upon  the 
idea  that  the  daughters  of  the  officers,  etc.,  are  the  benefici- 
aries of  the  trust.  This  is  not  the  correct  view,  these  per- 
sons, although  some  may  be  remotely  benefited  by  receiving 
gratuitous  instruction  in  case  any  of  the  class  shall  attend  the 
academy  are  not  the  beneficiaries.  The  academy  is  to  take 
and  hold  the  title  for  its  own  purposes,  that  is,  for  the  pro- 
motion of  literary  education,  and  is  entitled  so  to  hold  and 
use  the  property,  although  not  one  of  the  class  for  whom 
gratuitous  instruction  was  designed  shall  ever  apply  for,  or 
receive  admission  to  the  academy.  It  is  not  important  now, 
to  determine  whether  the  clauses  requiring  the  academy, 
in  case  further  buildings  shall  be  erected,  to  place  them 
in  the  rear  of  the  existing  house,  to  keep  the  shrubbery 
in  its  then  condition  and  the  like  are  valid,  or  whether  they 
are  void  on  the  ground  of  repugnancy  to  the  estate  devised, 
as  these  are  plainly  conditions  subsequent,  and  it  will  be  the 
proper  time  to  determine  them  when  a  forfeiture  is  claimed 
on  account  of  a  breach.  By  the  devise  in  question,  the  execu- 
tors are  directed  to  convey  to  the  trustees  of  the  academy  the 
land  upon  the  trust  and  subject  to  the  restrictions,  etc., 
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therein  expressed.  They  take  no  right  of  possession  or  any 
interest  in  the  rents  and  profits.  These  are  to  vest  in  the 
corporation  at  once.  Section  491  (R.  8.,  728)  provides  that 
every  disposition  of  lands,  whether  by  deed  or  devise,  here- 
after made,  shall  be  directly  to  the  person  in  whom  the  right 
to  possession  and  profits  shall  be  intended  to  be  invested, 
and  not  to  any  other,  to  the  nse  of  or  in  trust  for  such  person ; 
and  if  made  to  one  or  more  persons,  to  the  use  of  or  in  trust 
for  another,  no  estate,  legal  or  equitable,  shall  vest  in  the 
trustee.  Section  47  provides  that  in  such  cases  the  person 
entitled  to  the  actual  possession  of  the  land  and  to  the  receipt 
of  the  rents  and  profits  thereof,  either  in  law  or  equity,  shall 
be  deemed  to  have  a  legal  estate  therein  of  the  same  quality 
and  duration,  and  subject  to  the  same  conditions  as  his  benefi- 
cial interest.  The  effect  of  these  rulings  upon  the  devise  in 
question  was  to  preclude  the  executors  from  taking  any  estate 
in  the  land  and  to  vest  the  same  subject  to  any  valid  trust 
and  condition  attached  thereto  in  the  corporation.  The  trust 
attempted  to  be  created  and  vested  in  the  executors  by  the 
twentieth  clause  of  the  will,  so  far  as  the  real  estate  in  ques- 
tion is  concerned,  is  void.  That  trust  was  to  enforce  a  for- 
feiture against  the  corporation  in  case  of  non-compliance  with 
the  conditions  subsequent.  !No  such  trust  is  authorized  by 
statute.  Section  45  (1  B.  S.,  727)  abolishes  all  uses  and  trusts 
except  those  authorized  by  article  2,  section  55,  of  the  article 
enumerating  the  purposes  for  which  trusts  are  authorized. 
In  this  there  is  nothing  giving  any  color  to  the  idea  that  a 
trust  may  be  created  for  the  purpose  of  enforcing  a  forfeiture 
in  case  of  the  future  breach  of  conditions  subsequent.  The 
right  to  enforce  such  forfeiture  in  the  present  case,  should  one 
be  incurred,  descended  to  the  heirs  of  the  testator  upon  her 
death.  That  the  title  vested  in  the  corporation  under  the 
will,  in  case  of  its  election,  to  accept  the  same  upon  the  con- 
ditions specified,  is,  I  think,  clear  unless  defeated  in  conse- 
quence of  the  failure  of  the  trusts  as  to  the  residue  of  the  pro- 
perty being  held  so  fer  to  defeat  the  entire  scheme  of  the 
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testators  as  to  render  such  title  in  the  corporation  nugatory. 
This  question  will  be  considered  hereafter. 

This  brings  us  to  the  questions  arising  upon  the  provisions  of 
the  will  as  to  the  residue  of  the  property,  as  before  remarked. 
All  of  this  will  be  regarded  as  personal  property,  the  will  hav- 
ing directed  a  sale  of  the  real  estate  and  the  proceeds  to  be 
invested  upon  the  like  trusts  as  the  personal  property.  It  will 
be  seen  that  I  should  have  found  no  difficulty  in  sustaining 
the  bequest  of  this  residue  had  it  been  made  directly  to  the  cor- 
poration, or  if  capable  of  being  so  construed  as  to  vest  the 
title  of  the  corpus  in  the  corporation,  subject  to  the  trusts  and 
conditions  specified.  The  first  inquiry  is,  therefore,  whether 
under  the  provisions  of  the  will  the  title  does  so  vest.  After 
giving  this  property  to  the  executors,  the  will  proceeds  to 
require  them,  as  soon  as  may  be,securely  and  safely  to  invest 
the  same  upon  bond  and  mortgage  or  otherwise  as  to  them 
may  seem  safe  and  best,  and  to  pay  the  income  thereof  to  the 
board  of  trustees  of  the  academy,  forever  to  be  by  them 
expended  for  the  like  purposes  in  substance  for  which  the 
real  estate  was  given  to  the  coi'poration.  The  will  further 
provides  for  the  appointment  of  three  trustees  by  the  Supreme 
Court  to  administer  the  trust  upon  the  decease  of  the  execu- 
tors. It  will  thus  be  seen  that  there  is  an  attempt  made  to 
create  a  perpetual  trust  in  favor  of  the  Lowville  Academy, 
and  the  inquiry  is,  first,  whether  the  provision,  if  valid, 
vests  the  title  of  the  property  in  the  trustees,  and  in 
case  it  does  so  vest  the  title,  whether  the  trust  is  valid.  It 
wiU  be  seen  that  the  will,  in  addition  to  giving  the  property 
expressly  to  the  trustees,  creates  an  active  trust  in  them  and 
their  successors,  to  invest  and  reinvest  the  same,  from  time 
to  time,  in  such  securities  as  they  shall  deem  best,  so  as  to 
produce  an  income,  to  receive  the  income  thereof,  and  pay 
over  the  same  to  the  academy  To  enable  the  trustees  to  per- 
form this  duty,  it  is  essential  that  they  have  the  possession 
and  control  of  the  corpus  of  the  fimd.  To  secure  this  to 
them  they  must  have  the  title.  It  was  manifestly  not  the 
intention  of  the  testator  to  give  to  the  academy  any  control 
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over  the  fund  or  its  investment,  or  the  exercise  of  any  discre- 
tion in  regard  thereto.  All  tliis  is  by  the  will  carefully  given 
to  the  trustees.  To  divest  the  latter  of  this  and  confer  it 
npon  the  trustees  of  the  academy,  would  not  be  the  execution 
but  the  subversion  of  the  will  of  the  testatrix  in  this  respect. 
The  court  has  no  power  to  do  this,  although  by  so  doing  one 
object  of  the  testator  would  be  made  effectual,  that  is,  the 
application  of  the  fund  to  the  promotion  of  education  under 
the  auspices  of  the  academy.  It  must  be  so  applied  in  the 
way  directed  by  the  testator,  if  at  all.  {Amory  v.  Lordj  5 
Seld.,  403 ;  Levy  v.  Levy^  33  N.  T.,  97 ;  Bascom  v.  Albert- 
son^  34  id.,  584.)  The  necessary  result  is,  that  by  the  provi- 
sions of  the  will,  if  valid  as  to  this  residue,  the  executors  and 
trustees  take  the  title  thereto  charged  with  the  trust  of  keep- 
ing the  same  invested  and  receiving  the  accruing  income 
thereon,  and  paying  the  same  over  to  the  trustees  of  the 
academy,  to  be  by  them  expended  in  the  manner  specified  in 
the  will,  while  the  latter  take  the  right  only  of  compelling 
the  performance  of  these  trusts  in  equity.  It  may  be  well, 
in  examining  the  validity  of  this  tnist,  to  observe,  in  the  first 
instance,  that  it  can  derive  no  aid  from  the  acts  of  1840  and 
1841,  mpra.  These  acts  give  to  the  corporations  described 
therein  capacity  to  take  property  granted  or  devised  to  them 
in  trust  for  the  purposes  therein  specified,  but  do  not  author- 
ize the  creation  of  any  trusts  of  which  such  corporations  shall 
be  the  beneficiaries,  while  others  are  the  trustees,  not  war- 
ranted by  the  existing  law,  or  give  any  validity  to  any  such 
trust.  To  render  these  statutes  applicable,  the  property  must 
be  given  to  the  corporation  upon  some  trust  thereby  author- 
ized. In  this  case  we  have  seen  that  the  residue  was  not  so 
given,  but  was  given  to  the  executors  and  a  perpetual  succes- 
sion of  trustees,  provided  for  by  the  will,  in  trust,  to  invest 
and  pay  the  income  over  to  the  trustees  of  the  academy. 
There  can  be  no  doubt  of  the  validity  of  this  trust  at  common- 
law.  Its  validity  is  challenged  upon  the  ground  that  it  creates 
an  unlawful  perpetuity.  Section  1  (1  Revised  Statutes,  773), 
provides  that  the  absolute  ownership  of  personal  property 
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shall  not  be  suspended,  by  any  limitation  or  condition  what- 
ever, for  a  longer  period  than  during  the  continuance  and 
until  the  termination  of  not  more  than  two  lives,  in  being  at 
the  date  of  the  instrument  containing  such  limitation  or  con- 
dition, or  if  such  instrument  be  a  will,  for  not  more  than  two 
lives  in  being  at  the  death  of  the  testator.  In  the  present 
case  the  trust  is  not  limited  upon  lives,  or  in  any  other  way, 
l)ut  is  made  perpetual  through  all  time.  It  would  appear  to 
be  entirely  clear  that  the  trustees  were  not  the  absolute  own- 
ers of  the  property.  They  merely  are  the  custodians  of  it, 
having  the  exclusive  right  of  management,  but  for  the  benefit 
of  another.  Any  attempt  by  them  to  dispose  of  it  in  violation 
of  or  in  disregard  of  the  trust  would  be  restrained  by  the 
courts.  And  any  person  knowingly  so  receiving  the  whole 
or  any  part  thereof  from  them,  would  be  compelled  to 
refund  the  same  for  the  benefit  of  the  trust.  It  is  entirely 
clear  that  a  faithfril  execution  of  the  trusts  will  for  all 
time  suspend  the  absolute  ownership  of  the  property  as  the  . 
only  disposition  or  use  permissible,  must  be  in  subordination 
thereto.  It  was  insisted  by  the  counsel  for  the  appellant  that 
the  absolute  ownership  was  not  suspended,  for  the  reason  that 
the  legal  title  was  vested  in  the  trustees,  and  the  entire 
equitable  title  in  the  academy,  and  that  the  heirs  of  the  testa- 
trix,  the  trnstees  and  the  academy,  aU  persons  in  being,  having 
the  entire  legal  and  equitable  title  could,  by  uniting,  abso- 
lutely dispose  of  the  fund  in  question.  This  position  is  more 
specious  than  sound.  It  is  manifest  that  the  trustees  cannot 
give  their  assent  to  or  make  any  disposition  of  the  fund  not 
in  strict  accordance  with  the  trust  without  being  guilty  of  a 
breach  thereof,  which  would  be  an  unlawful  act.  That  the 
academy  could  give  no  such  consent  without  a  violation  of 
duty  which  they  might  be  restrained  from  committing  at  the 
instance  of  the  attorney-general.  If  the  trust  should  be 
held  valid,  it  is  a  little  difficult  to  see  what  interest  the  heirs 
of  the  testatrix  have  in  it,  or  what  their  consent  has  to  do 
with  its  disposition  more  than  that  of  any  other  persons.  It 
must,  therefore,  be  held  that  the  trust  is  void  by  reason  of  a 
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BUdpension  of  the  abeolnt^  ownerdiip  of  the  property  pro- 
hibited by  statute,  unless  it  can  be  for  some  reason  exempted 
from  its  operation.  The  only  reason  for  such  exception  urged 
was  that  adopted  by  this  court  in  Williams  v.  Williams  (4 
Selden,  524).  It  was  in  that  case  held  in  substance  that  the 
statutes  prohibiting  perpetuities  did  not  apply  to  gifts  to 
charitable  or  religious  corporations.  With  all  respect  for  the 
learned  judge  who,  for  the  majority  of  the  court,  gave  this 
opinion,  I  am  unable  to  concur  with  it.  It  is  true  that  all 
gifts  to  those  corporations  upon  trust  do  suspend  the  power 
of  alienation  of  real  and  the  absolute  ownership  of  personal 
property  during  the  continuance  of  the  trust.  Such  gifts  are 
rarely  or  never  so  limited  upon  lives  as  to  make  them  valid 
within  the  statutes  under  consideration.  Such  gifts  are  valid 
not  because  they  are  j>^  se  excepted  from  the  operation  of  the 
statutes,  but  for  the  reason  that,  by  their  charters,  they  are 
authorized  so  to  take  and  hold  property,  and  thus  exempted 
from  their  operation.  Unless  the  charters  confer  this  exemp- 
tion, these  corporations  can  no  more  take  and  hold  property 
in  violation  of  these  statutes  than  individuals. 

The  trust  as  to  this  residue  being  void,  the  question  recurs 
whether  this  so  entirely  defeats  the  object  of  the  testatrix  as  to 
render  the  devise  of  the  house  and  lot  useless  for  the  purpose 
intended,  and  incapable  of  being  applied  thereto,  and  therefore 
void.  It  is  undoubtedly  true  that,  if  the  entire  purpose  of  the 
testatrix  of  establishing  a  separate  department  for  the  instruc- 
tion of  the  female  scholars  attending  the  academy  is  absolutely 
and  entirely  defeated  by  the  failure  of  the  trusts  attempted  to 
be  created  for  that  purpose,  as  to  the  residue  of  the  property, 
so  that  it  can  be  clearly  seen  that  the  real  estate  devised  can- 
not be  used  by  the  academy  as  a  site  for  such  a  school,  the 
devise  must  be  held  void.  (Levy  v.  Zevy,  33  N.  T.,  97.)  In 
this  case  it  was  held  that  when  a  testator  had,  by  his  will, 
given  a  ferm  in  Virginia  in  trust  for  the  establishment  thereon 
of  an  agricultural  school,  and  this  devise  was  void  by  the  law 
of  Virginia,  that  this  rendered  void  all  devises  and  bequests 
of  other  property  in  trust  to  found  and  support  such  school. 
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The  reason  is  entirely  obvious.  The  school  was  directed  to 
be  established  upon  this  particular  £mn  devised  for  the  purpose. 
The  trustees  had  no  power  to  establish  it  elsewhere.  When  the 
title  to  the  farm  fidled,  the  power  to  establish  the  school  thereon 
by  the  trustees  also  failed.  There  does  not  appear  to  have 
been  any  suggestion  of  any  ability  in  the  trustees  to  procure 
the  title  in  any  other  way ;  it  was  therefore  considered  that 
the  establishment  of  the  school  upon  the  farm  had  become 
impossibte,  and  that  all  trusts,  therefore,  specified  in  the  will 
for  that  purpose  became,  for  this  reason,  void.  This  reason- 
ing has  no  application  to  the  present  case.  Here,  the  devise 
of  the  real  estate  for  the  site  of  the  school  is  valid,  unless 
avoided  by  the  failure  of  the  other  provisions  of  the  will 
designed  to  defray  the  expenses  thereof.  How  is  it  possible 
for  the  court  judicially  to  say  that  sufficient  means  to  carry 
on  the  female  department  may  not  be  supplied  from  other 
sources  ?  Unless  the  court  can  clearly  see  that  the  trusts  to 
defray  the  expenses  of  the  school  having  failed,  it  has  thereby 
become  impossible  for  the  academy  to  establish  a  separate 
department  for  the  education  of  females  as  designed  by  the 
testatrix,  the  devise  must  be  held  valid.  I  am  unable  to  see 
any  insuperable  difficulty  in  the  way  of  carrying  into  effect 
the  design  of  the  testatrix  in  establishing  a  separate  depart- 
ment for  female  education.  The  devise  must  therefore  be 
held  valid,  and  the  opportunity  given  to  the  board  of  trustees, 
if  they  shall  so  elect,  to  establish  the  school  upon  the  land  in 
question.  The  devise  of  this  land  is  entirely  separable  from 
the  bequest  of  the  other  property.  The  only  connection  con- 
sists in  the  fact  that  the  testatrix  has  attempted  to  devote  both 
to  the  same  purpose.  In  her  attempted  application  of  the 
latter,  she  has  violated  the  statute  against  perpetuity.  It  is 
therefore  void.  In  disposing  of  the  former,  she  has  done  so 
in  conformity  with  the  statutes,  and  her  disposition  should 
therefore  stand.  It  has  been  suggested  that  the  testatrix 
would  not  have  devised  the  land  to  the  academy  had  she 
known  that  her  bequest  of  the  other  property  would  have 
been  held  void.    This  is  mere  conjecture.    It  is  manifest, 
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from  the  will,  that  she  intended  to  devote  the  whole  property, 
both  real  and  personal,  to  her  cherished  project.  In  so  far  as 
her  disposition  violates  law,  it  is  the  obvious  duty  of  the 
court  to  adjudge  it  void.  Where  it  is  in  conformity  therewith, 
the  duty  is  equally  imperative  to  decree  its  execution,  irre- 
spective of  any  view  that  may  be  entertained  respecting  the 
wisdom  of  the  testatrix  in  thus  disposing  of  it. 

The  judgment  appealed  from  must  be  modified  by  declar- 
ing the  devise  of  the  mansion  house  of  the  testatrix  and 
grounds  valid,  and  that  the  Lowville  Academy  acquired  title 
thereto  under  said  devise,  subject  to  the  trusts,  etc.,  therein 
expressed,  and  as  so  modified,  affirmed ;  the  taxable  costs  of 
all  the  parties  in  this  court  to  be  paid  by  the  executors,  out 
of  the  personal  estate. 

All  the  judges  concurring,  except  Allen,  .J.,  who,  having 
been  counsel  in  the  case,  did  not  sit. 

Judgment  ordered  accordingly. 


116  ^/  Anna  Eoke^t,  Administratrix  of  Henbt  Eokebt,  deceased, 
Eespondent,  v.  The  Long  Island  Eaelboad  Company, 
Appellant. 

The  law  has  so  high  a  regard  for  hnman  life  that  it  will  not  impute  negli- 
gence to  an  effort  to  presenreit,  nnless  made  nnder  circumstances  consti- 
tuting rashness  in  the  judgment  of  prudent  persons. 

A  person  voluntarily  placing  himself,  for  the  protection  of  property  merdj, 
in  a  position  of  danger,  is  negligent,  so  as  to  preclude  his  reooveiy  for 
an  irjury  so  received.  It  is  otherwise,  however,  when  such  an  exposure 
is  for  the  purpose  of  saving  human  life,  and  it  is  for  the  jury  to  say,  in 
such  cases,  whether  the  conduct  of  the  party  injured  is  to  be  demed 
rash  and  reckless. 

Accordingly,  where  the  plaintiff's  intestate,  seeing  a  little  child  on  the  track 
of  the  defendant's  railroad  and  a  train  swifUy  approaching,  so  that  the 
child  would  be  almost  instantly  crushed  unless  an  in^ediate  effort  was 
made  to  save  it,  and  thereupon,  in  the  sudden  exigency  of  the  occasion, 
rushing  to  save  the  child,  and  succeeding  in  that,  lost  his  own  life  by 
being  run  over  by  the  train.— .SS^^ti  (Allen  and  Foloer,  JJ^  eontra\ 
that  his  voluntari^  exposkg  himself  to  the  danger,  for  the  purpose  of 
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saying  the  child's  life,  -was  not,  as  matter  of  law,  negligence  on  his  part 
precluding  a  recovery,  and  that  the  court  did  not  err  in  refusing  to  non- 
suit on  that  ground. 

(Decided  January  S4th,  1871.) 

Appeal  from  the  judgment  of  the  late  General  Term  of 
the  Supreme  Court,  in  the  second  judicial  district,  affirming 
a  judgment  for  the  plaintiff  in  the  City  Court  of  Brooklyn, 
upon  the  verdict  of  a  jury.  Action  in  the  City  Court  of 
Brooklyn,  by  the  plaintiff  as  administratrix  of  her  husband, 
Henry  Eckert,  deceased,  to  recover  damages  for  the  death  of 
the  intestate,  caused  as  alleged  by  the  negligence  of  the  defend- 
ant, its  servants  and  agents,  in  the  conduct  and  rimning  of  a 
train  of  cars  over  its  road.  The  case,  as  made  by  the  plaintiff, 
was,  that  the  deceased  received  an  injury  from  a  locomotive 
engine  of  the  defendant,  which  resulted  in  his  death,  on  the 
26th  day  of  November,  1867,  under  the  following  circum- 
stances : 

He  was  standing  in  the  afternoon  of  the  day  named,  in 
conversation  with  another  person  about  fifty  feet  from  the 
defendant's  track,  in  East  New  York,  as  a  train  of  cars  was 
coming  in  from  Jamaica,  at  a  rate  of  speed  estimated  by  the 
plaintiflfe'  witnesses  of  from  twelve  to  twenty  miles  per  hour. 
The  plaintiff's  witnesses  heard  no  signal  either  from  the 
whistle  or  the  bell  upon  the  engine.  The  engine  was  con- 
structed to  run  either  way  without  turning,  and  it  was  then 
running  backward  with  the  cow-catcher  next  the  train  it  was 
drawing,  and  nothing  in  front  to  remove  obstacles  from  the 
track.  The  claim  of  the  plaintiff  was  that  the  evidence 
authorized  the  jury  to  find  that  the  speed  of  the  train  was 
improper  and  negligent  in  that  particular  place,  it  being  a 
thickly  populated  neighborhood,  and  one  of  the  stations  of  the 
road. 

The  evidence  on  the  part  of  the  plaintiff,  also  showed,  that 
a  child  three  or  four  years  old,  was  sitting  or  standing  upon  the 
track  of  the  defendant's  road  as  the  train  of  cars  was  approach- 
ing, and  was  liable  to  be  ran  over,  if  not  removed  ;  and  the 
deceased  seeing  the  danger  of  the  child,  ran  to  it,  and  seizing 
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it,  threw  it  clear  of  the  track  on  the  side  opposite  to  that 
from  which  he  came ;  but  continuing  across  the  track  him- 
self, was  struck  by  the  step  or  some  part  of  the  locomotive 
or  tender,  thrown  down,  and  received  injuries  from  which 
he  died  the  same  night. 

The  evidence  on  the  part  of  defendant,  tended  to  prove 
that  the  cars  were  being  run  at  a  very  moderate  speed,  not 
over  seven  or  eight  miles  per  hour,  that  the  signals  required 
by  law  were  given,  and  that  the  child  was  not  on  the  track 
over  which  the  cars  were  passing,  but  on  a  side  track  near  the 
main  track. 

So  far  as  there  was  any  conflict  of  evidence  or  question  of 
fact,  the  questions  were  submitted  to  the  jury.  At  the  close 
of  the  plaintiff's  case,  the  counsel  for  the  defendant  moved 
for  a  nonsuit  upon  the  ground  that  it  appeared  that  the 
deceased's  negligence  contributed  to  the  injury,  and  the 
motion  was  denied  and  an  exception  taken.  After  the  evi- 
dence was  all  in,  the  judge  was  requested  by  the  counsel  for 
the  defendant  to  charge  the  jury,  in  different  forms,  that  if  the 
deceased  voluntarily  placed  himself  in  peril  from  which  he 
received  the  injury,  to  save  the  child,  whether  the  child  was 
or  was  not  in  danger,  the  plaintiff  could  not  recover,  and  all 
the  requests  were  refused  and  exceptions  taken,  and  the 
question  whether  the  negligence  of  the  intestate  contributed 
to  the  accident  was  submitted  to  the  jury.  The  jury  found  a 
verdict  for  the  plaintiff,  and  the  judgment  entered  thereon 
was  aflirmed,  on  appeal,  by  the  Supreme  Court,  and  from  the 
latter  judgment  the  defendant  has  appealed  to  this  court. 

Aaron  J.  Yanderpoel^  for  the  ai>pellant,  after  arguing  and 
citing  cases  to  show  that  there  was  no  evidence  of  negligence 
on  the  part  of  the  defendant,  on  the  question  of  the  negli- 
gence of  the  plaintiff's  intestate,  cited  47  Penn.,  300,  375 ; 
EvansviUe  H.  H.  Co.  v.  JByat  (17  Ind.,  102);  Grippen  v.  iT. 
T.  a  R.  E.  Co.  (40  K  Y.,  34,  50) ;  Ernst  v.  Hudson  R.  R. 
Co.  (39  N.  y.,  91) ;  Wilcox  v.  Rome  <&  WcUertovm  R.  R.  Co 
(39  N.  Y.,  61) ;  Ravens  v.  Erie  Railway  (41  N.  Y.,  296).    v 
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George  G.  Reynolds^  for  the  respondent,  cited  Mangam  v. 
BrooUyn  City  R.  E.  Co.  (38  N.  ¥•,  456);  Newson  v.  HT.  T. 
C.  R.  R.  Co.  (^  N.  Y.,  883,  390) ;  Johnson  v.  Hudson  River 
R.  Co.  (20  N.  Y.,  65.  71) ;  Ernst  v.  Hudson  River  R.  R. 
(35  N.  Y.,  26)  ;\Jlfunffer  v.  Tonawanda  R.  (5  Den.,  225, 
264-5) ;  Fero  v.  Rt^alo  and  State  Una  R.  Co.  (22  N.  Y.,  213) ; 
StoTces  V.  SalstonstaU  (13  Peters,  181) ;  Sherman  &  Eedf.  on 
Negl.,  2T,  28 ;  Wild  v.  Hudson  R.  R.  Co.  (33  Barb.,  503, 
607,  508, 509) ;  ColMns  v.  Ali.  and  ScL  R.  R.  Co.  (12  Barb., 
492). 

GsoTEB,  J.  The  important  question  in  this  case  arises 
npon  tlie  exception  taken  by  the  defendant's  counsel  to  the 
denial  of  his  motion  for  a  nonsoit,  made  upon  the  ground 
that  the  negligence  of  the  plain  tiff 's^intestate  contributed  tq 
the  injury  that  caused  his  death./jrhe  evidence  showed  that 
the  train  was  approaching  iA^plain  view  of  the  deceased,  and 
had  he  for  his  own  purposes 'attempted  to  cross  the  track,  or 
with  a  view  to  save  property  placed  himself  voluntarily  in  a 
position  where  he  might  have  received  an  injury  from  a  col- 
lision with  the  train,  his  conduct  would  have  been  grossly 
negligent,  and  no  recovery  could  have  been  had  for  such 
injury.  But  the  evidence  further  showed  that  there  was  a 
small  child  upon  the  track,  who,  if  not  rescued,  must  have 
been  inevitably  crushed  by  the  rapidly  approaching  train. 
This  the  deceased  saw,  and  he  owed  a  duty  of  important 
obligation  to  this  child  to  rescue  it  from  its  extreme  peril,  if 
he  could  do  so  without  incurring  great  danger  to  himself. 
Negligence  implies  some  act  of  commission  or  omission  wrong- 
ful in  itself.  Under  the  circumstances  in  which  the  deceased 
was  placed,  it  was  not  wrongful  in  him  to  make  every  effort 
in  liis  power  to  rescue  the  child,  compatible  with  a  reasonable 
regard  for  his  own  safety.  It  was  his  duty  to  exercise  his 
judgment  as  to  whether  he  could  probably  save  the  child 
without  serious  injxury  to  himself.  If,  from  the  appearances, 
he  believed  that  he  could,  it  was  not  negligence  to  make  an 
attempt  so  to  do,  although  believing  that  possibly  he  might  fail 
Hand— Vol.  IV.    64 
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and  receive  an  injury  himself.  He  had  no  time  for  deliberation. 
He  must  act  instantly,  if  at  all,  as  a  moment's  delay  would 
have  been  fatal  to  the  child.  The  law  has  bo  high  a  regard 
for  human  life  that  it  will  not  impute  negligence  to  an  effort 
to  preserve  it,  unless  made  imder  such  circumstances  as  to 
constitute  rashness  in  the  judgment  of  prudent  persons.  For 
a  person  engaged  in  his  ordinary  affairs,  or  in  the  mere  pro- 
tection of  property,  knowingly  and  voluntarily  to  place  him- 
self in  a  position  where  he  is  liable  to  receive  a  serious  injury, 
is  negligence,  which  will  preclude  a  recovery  for  an  injury  so 
received ;  but  when  the  exposure  is  for  the  purpose  of  saving 
life,  it  is  not  wrongful,  and  therefore  not  negligent  unless  such 
as  to  be  regarded  either  rash  or  reckless.  The  jury  were 
warranted  in  finding  the  deceased  free  from  negligence  under 
tide  rule  as  above  stated.    The  motion  for  a  nonsuit  was,  f 

therefore,  properly  denied.  That  the  jury  were  warranted  in 
finding  the  defendant  guilty  of  negligence  in  running  tlie  train 
in  the  manner  it  was  running,  requires  no  discussion.  None 
of  the  exceptions  taken  to  the  charge  as  given,  or  to  the 
refusals  to  charge  as  requested,  affect  the  right  of  recovery.  « 
Upon  the  principle  above  stated,  the  judgment  appealed 
fi-om  must  be  affirmed  with  costs. 

Chuboh,  Ch.  J.,  Peokham  and  Rapallo,  JJ.,  concur. 

Allen,  J.  (dissenting)/  The  plaintiff's  intestate  was  not 

placed  in  the  peril  firOm  which  he  received  the  injury  result- 
ing in  his  death,  by  any  act  or  omission  of  duty  of  the  defend- 
ants, its  servants,  or  agents.  He  went  upon  the  track  of  the 
defendant's  road  in  front  of  an  approaching  train,  voluntarily, 
in  the  exercise  of  his  free  will,  and  while  in  the  full  posses- 
sion of  all  his  fiiculties,  and  with  capacity  to  judge  of  the 
danger.  His  action  was  the  result  of  his  own  choice,  and 
such  choice  not  compulsory.  He  was  not  compelled,  or 
apparently  compelled,  to  take  any  action  to  avoid  a  peril,  and 
harm  to  himself,  from  the  negligent  or  wrongful  act  of  the 
defendant,  or  the  agents  in  diarge  of  the  train.  The  plain- 
tiff's rights  are  the  same  as  those  of  the  intestate  would  have 
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been,  had  he  survived  the  injury  and  brought  the  action,  and 
must  be  tested  by  the  same  rules;  and  to  him  and  conse- 
quently to  the  plaintiff,  the  maxim  volenti  non  Jit  injuria 
applies.  It  is  a  well  established  rule,  that  no  one  can  maintain  < 
an  action  for  a  wrong,  when  he  consents  or  contributes  to  the  ) 
act  which  occasions  his  loss.  One  who  with  liberty  of  choice, 
and  knowledge  of  the  hazard  of  injury,  places  himself  in  a 
position  of  danger,  does  so  at  his  own  peril,  and  must  take 
the  consequences  of  his  act.  This  rule  has  been  applied  to 
actions  for  torts  as  well  as  to  actions  upon  contract,  under 
almost  every  variety  of  circumstance. 

Whenever  there  has  been  notice  of  the  danger,  and  free- 
dom of  action,  the  injured  party  has  been  compelled  to  bear 
the  consequences  of  the  action  irrespective  of  the  character 
and  degree  of  negligence  of  other  parties.  {Gould  v.  Oliver, 
2  Scotts.  K  R,  257 ;  lloU  v.  WUkea,  3  B.  ife  Aid.,  311  ; 
Slogan  v.  Slingerland,  2  Gaines,  219 ;  Per  !Maevin,  J.,  in 
Corvnn  v.  i\r.  T.  and  JE  H.  H.  Ccu,  8  Ker.,  42 ;  per  Cowen, 
J.,  in  Hatjidd  v.  Roper,  21  W.  R.,  620.)  The  doctrine 
applicable  to  volimtary  payments  of  money  not  recoverable 
by  law  grows  out  of  this  rule  of  law,  and  the  rules  governing 
in  cases  of  contributing  negligence  of  the  injured  party  is 
nearly  allied  to,  if  not  an  outgrowth  of  the  maxim  volenti  non 
at  injuria. 

"Whether  the  defendant  was  or  was  not  guilty  of  negligence, 
or  whatever  the  character  and  degree  of  the  culpability  of  the 
defendant  and  its  servants  is  not  mat^riaL  The  testator  had 
full  view  of  the  train  and  saw,  or  could  have  seen,  the  man- 
ner in  which  it  was  made  up,  and  the  locomotive  attached, 
and  the  speed  at  which  it  was  approaching,  and,  if  in  the 
exercise  of  his  free  will,  he  chosejfor  any  purpose!  to  attempt 
the  crossing  of  the  track,  he  must  take  the  consequence  of  his 
act.  The  defendant  may  have  been  running  the  train  impro- 
perly, and  perchance  illegally,  and  sq^s  to  create  a  legal  lia- 
bility in  respect  to  any  one  sustaining  loss  solely  from  such 
cause,  but  the  company  is  not  the  insurer  of,  or  liable  to  those 
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who,  of  their  own  choice  and  with  full  notice,  place  them- 
selves in  the  path  of  the  train  and  are  injnred. 

It  is  not  the  law  that  the  co-operating  act  of  the  injnred 
party  must  be  culpable  or  wrong  in  intention.  It  may  be 
merely  negligence  ipr  the  result  of  tiie  free  exercise  of  the 
will.  (Per  BfiAitDSLBY,  J.,  Tonwwanda  J2.  J2.  Go.j  v.  Mun- 
geTy  5  Denio,  255.)  The  rescue  of  the  child  from  apparent 
inmiinent  danger  was  a  praiseworthy  act  and  entitled  the 
plaintiff  to  the  favorable  consideration  of  the  court  and  to  a 
lenient  and  Uberal  interpretation  and  appUcation  of  themlea 
of  law  in  her  behalf.  But  the  principles  of  law  cannot  yield 
to  particular  cases. 

The  act  of  the  intestate  in  attempting  to  save  the  child  was 
lawfdl  as  well  as  meritorious,  and  [he  was  not  a  trespasser  upon 
the  property  of  the  defendant,fbut  it  was  not  in  the  perform- 
ance of  any  duty  imposed  bylaw,  or  growing  out  of  his  relation 
to  the  child,  or  the  result  of  any  necessity.!  There  is  nothing 
to  relievo  it  from  the  character  of  a  voluptary  act,  the  per- 
formance of  a  self-imposed  duty,  with  full  knowledge  and 
apprehension  of  the  risk  incurred.  EoanaviUe  H.  JR.  Co.  v. 
Hyatt  (17  Ind.,  102),  is  in  circumstance  somewhat  like  the  case 
before  us,  and  the  decision  is  in  accord  vdth  the  views  herein 
expressed. 

I  am  of  the  opinion  that  the  judgment  of  the  Supreme 
Court  and  of  the  City  Court  of  Brooklyn  should  be  reversed 
and  new  trial  granted,  costs  to  abide  event. 

Foloeb.  J.,  concurred  in  the  foregoing  opinion. 

Judgment  affirmed. 


The  People  op  the   State  of  New  Toek,  Plaintiff  in 
Error,  i;.  James  A.  Cole,  Defendant  in  Error. 

It  is  error  to  suffer  to  go  to  tlie  Jury  any  evidence  given  by  a  witness  on 
direct  examination  for  the  people,  where  by  sadden  iUness  or  by  death 
V      of  such  witness,  or  other  cause  without  the  fkult  of  and  beyond  tiie  ooi> 
trol  of  the  prisoner,  he  is  deprived  of  his  right  of  cross-examination. 
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Accordingly,  on  the  trial  of  the  prisoner  for  grand  hurceny,  the  wife  of  the 
prosecutor,  haying  giving  material  evidence  in  behalf  of  the  people  on 
her  direct  examination  by  the  district  attorney,  fainted  away,  and  went 
into  convulsions  immediately  after  such  direct  examination  was  closed, 
and  before  the  prisoner  had  any  opportunity  of  cross-examining  her,  * 
and  so  remained  until  the  close  of  the  trial — Held,  the  court  having 
refhsed  either  to  strike  out  her  testimony  or  adjourn  the  trial  until  she 
should  become  able  to  bear  cross-examination,  or  to  discharge  the  pris- 
oner, that  it  was  erroneous  to  permit  her  evidence  to  go  to  the  jury. 

Kismm  v.  JFbrest  (7  HOI,  463X  criUcised 

Where  the  prisoner  claims  that  the  taking  of  the  husband's  personal  pro- 
perty was  with  the  consent  of  the  wife,  and  therefore  not  larcenous,  it  is 
for  the  jury  to  say,  from  all  the  circumstances  connected  with  the  trans- 
action; as  the  knowledge  by  the  prisoner  of  the  close  vicinity  and  near 
return  of  the  husband  to  the  place  of  taking,  and  that  the  property  was 
owned  by  the  husband,  and  not  the  wife,  whether  the  prisoner  received 
the  property  from  the  wife,  believing  that  she  had  any  right  or  authority 
to  deliver  it.  And  it  is  not  necessary  to  render  such  taking  larcenous, 
that  the  property  should  l^  appropriated  to  &cilitate  adulterous  inter- 
course with  the  wife.    Gboyeb,  J. 

(Submitted  January  8th;  and  decided  Januaiy  24th,  1871.) 

Ebbob  to  the  late  General  Term  of  the  Supreme  Court  in 
the  fifth  district,  to  review  the  reversal  by  that  court  of  a 
conviction  of  the  defendant  in  error  of  grand  larceny,  at  the 
Jefferson  County  Sessions,  on  the  15th  September,  1869. 

The  prisoner  was  charged  with  stealing  from  the  prosecu- 
tor, Adams,  a  government  bond  for  $500.  The  bond  was  in  a 
bureau  drawer,  in  the  house  of  Adams,  and  was  taken  while 
he  was  out  of  the  house  milking  the  cow.  It  appeared  that 
the  wife  of  Adams  was  present  when  the  bond  was  taken. 
Mrs.  Adams  swore  on  her  direct  examination  that  the  pri- 
soner, while  her  husband  was  out  milking,  came  into  the 
dining-room  where  the  bond  was,  and  said  she  must  let  him 
have  it.  That  she  told  him  she  could  not,  and  that,  if  he 
wanted  it,  he  must  ask  her  husband,  that  it  was  not  hers. 
That  the  prisoner  then  said  that  the  husband  would  not  let 
him  have  it,  if  he  asked  him ;  that  he  must  have  it,  and 
that  unless  she  gave  him  the  bond  he  would  tell  her  husband 
of  their  improper  intimacy.  That  thereupon  she  "  got  the 
bond  out  of  a  drawer,  in  a  box  in  a  morocco  case,  and  laid  it 
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on  the  bureau,  and  the  prisoner  took  it  and  carried  it  away 
with  him. 

The  witness,  at  the  close  of  her  direct  examination,  was 
taken  with  fainting  fits,  and  soon  went  into  convulsions.  It 
was  conceded  that  during  the  whole  of  the  remaining  part  of 
the  trial  she  was  entirely  unfit  to  be  cross-examined. 

The  prisoner's  counsel  called  on  the  district  attorney  to 
produce  her  for  examination,  and  moved  that  her  evidence  be 
stricken  out,  asked  a  postponement  of  the  trial  until  she 
should  recover,  and  asked  that  the  prisoner  be  discharged. 
All  these  requests  were  denied  by  the  court,  and  he  permitted 
the  evidence  given  by  Mrs.  Adams  to  be  submitted  to  the 
jury.  The  prisoner  declined  to  give  any  evidence,  and 
moved  for  his  discharge,  on  the  ground  that  there  was  not 
sufficient  legal  evidence  to  convict  him.  He  also  requested 
a  charge  that  in  the  absence  of  evidence  of  improper  inter- 
course between  him  and  Mrs.  Adams,  there  was  no  proof  suffi 
cient  to  constitute  larceny.    This  was  refused  by  the  court. 

The  prisoner  was  convicted  and  sentenced  to  State  prison 
for  five  years. 

P.  C.  WilUama  (district  attorney),  for  the  plaintiff  in  error, 
cited  Bishop's  Cr.  Law,  vol.  2,  §  814 ;  Wharton's  Cr.  Law,  § 
1700 ;  1  Colby's  Cr.  Law,  p.  664 ;  2  Bishop's  C.  L.,  §§  855-6 ; 
Wharton's  C.  L.,  §§  180^6 ;  People  v.  Schuyler  (6  Cow.,  572) ; 
3  Green  L.  Evi.,  §  158 ;  Forest  v.  Eissam  (7  Hill,  463). 

Wynn  <&  Porter ^  for  the  defendant  in  error,  cited  Eissam 
V.  De  Forest  (25  Wend.,  651);  State  v.  Underwood  (6  Ired., 
96) ;  12  J.  R,  299 ;  1  P.  Wms.,  414 ;  2  Caines  E.,  85-7;  15 
J.  K.,  286-292 ;  5  Binn.,  488. 

V 

Groveb  J.  The  counsel  for  the  defendant  in  error,  insists 
that  the  court  erred  in  holding  that  he  could  be  convicted  of 
larceny  of  the  bond,  notwithstanding  the  evidence  showed 
that  he  took  it  with  the  consent  of  the  wife  of  the  owner. 
This  ruling  was  clearly  right.    The  evidence  proved  that 
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the  prisoner  knew  that  Mr.  Adams  and  not  his  wife  owned 
the  bond.  That  Mr.  Adams  was,  to  his  knowledge,  in  the 
immediate  vicinity  of  the  house.  That  he  would  return  to  it 
after  finishing  milking,  which  would  occupy  but  a  short  time. 
Under  these  circumstances,  it  would  be  scarcely  too  much  to 
say  that  the  prisoner  knew  that  his  wife  had  no  authority  to 
dispose  of  his  property,  especially  of  a  bond  of  $500.  Cer- 
tainly, it  was  not  erroneous  to  submit  the  question  to  the 
jury,  whether,  upon  all  the  evidence,  the  prisoner  believed 
that  the  wife  had  any  such  right,  and  to  instruct  them  that 
the  wife  having  no  such  right  and  the  prisoner  not  believing 
that  she  had  any,  that  her  consent  to  his  taking  the  bond 
furnished  no  defence  for  him.  That,  if  he  took  it  with  the 
felonious  intent  of  defrauding  Mr.  Adams  of  his  property 
therein,  he  was  just  as  much  guilty  of  larceny,  although  Mrs. 
Adams  knew  of  and  consented  to  his  taking  of  it,  as  though 
he  had  taken  it  without  such  knowledge  and  consent.  The 
true  inquiry  is,  whether,  when  the  prisoner  took  the  bond,  he 
intended  thereby  wrongfully  to  defraud  Adams,  the  owner,  of 
his  property  therein,  or  whether  he  believed  his  taking  was 
lawful,  for  the  reason  that  Adams  had  given  authority  to  his 
wife  to  consent  to  such  taking,  and  that  she  gave  her  consent 
pm'suant  to  such  authority.  It  was  upon  this  principle  that 
the  prisoner  was  convicted  in  People  v.  Schuyler  (6  Cowen,  . 
572).  It  was  not  that  the  intended  improper  intercourse  by 
the  prisoner  with  the  wife  made  the  taking  by  the  prisoner 
of  the  husband's  property,  with  the  consent  and  assistance 
of  the  wife,  larceny,  but  this  fact  showed  conclusively,  that 
the  prisoner  knew  that  the  taking  was  against  the  will  of  the 
husband,  and  upon  proof  of  the  further  fact,  that  it  was  with 
intent  to  deprive  him  of  his  property,  the  commission  of  the 
crime  was  established.  Any  other  evidence  that  satisfies  the 
jury  that  the  prisoner  knew  the  takinf^  was  against  the  will 
of  the  husband,  although  with  the  consent  of  the  wife,  will 
show  him  guilty  of  larceny,  equally  with  proof  that  the 
property  was  taken  to  facilitate  adulterous  intercourse  with 
the  wife.    The  evidence  was  ample  to  submit  to  the  jury,  for 
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them  to  determine  whether  the  prisoner,  at  the  time  he  took 
the  bond,  did  not  know  that  such  taking  was  against  the  will 
of  Mr.  Adams,  the  owner,  and  with  the  fraudulent  intent  to 
deprive  him  of  his  property,  with  instructions,  that  in  case 
they  found  the  affirmative  of  these  &ct8,  they  should  find 
the  defendant  guilty,  notwithstanding  the  consent  of  the  wi& 
to  such  taking.  It  will  be  seen  that  I  should  have  found  no 
difficulty  in  sustaining  the  conviction  in  the  present  case,  had 
not  the  witness,  Mrs.  Adams,  been  sworn  at  all.  The  other 
evidence  was  ample,  if  believed  by  the  jury,  to  authorize  the 
conviction,  but  this  does  not  relieve  the  case  from  difficulty. 
Mrs.  Adams  was  sworn  and  examined  in  chief,  and  upoii 
such  examination  gave  material  evidence  against  the  prisoner, 
and  before  the  prisoner  had  had  any  opportunity  for 
cross-examination,  fainted  away,  and  after  rallying  therefrom, 
became  so  severely  ill  as  to  render  her  cross-examination 
impossible.  This  evidence  against  the  exception  of  the  pris- 
oner was  submitted  to  the  consideration  of  the  jury.  This 
evidence  may  have  injured  the  prisoner ;  and  if  incompetent 
against  him,  his  request  that  it  should  be  struck  out  and  with- 
drawn from  the  jury  should  have  been  complied  with.  The 
question  presented  is  of  rare  occurrence,  upon  which  there 
has  been  but  little  judicial  authority.  The  only  case  in  this 
State  involving  the  question  is  that  of  Kissam  v.  Forest 
(25  Wendell,  651).  In  tibis  case,  upon  trial  before  referees,  at 
the  close  of  the  direct  examination  of  a  witness,  the  referees 
proposed  an  adjournment,  to  which  the  parties  consented. 
Before  the  adjourned  day  the  witness  died.  The  referees  dis- 
regarded the  testimony,  and  the  Supreme  Court  affirmed  tiie 
judgment.  The  rule  at  common-law  was  discussed,  and  the 
authorities  examined,  and  the  conclusion  arrived  at  that 
the  rule  was  that  no  evidence  should  be  admitted  but  what 
was  or  might  be  ondel*  the  examination  of  both  parties. 
That  this  was  the  common-law  rule  is  shown  from  the  autho- 
rities cited ;  and  the  reason  upon  which  it  was  founded  was, 
that  ex  parte  statements  were  too  uncertain  and  unreliable  to 
be  considered  in  the  investigation  of  controverted  facts,  and 
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should  not  therefore  be  received  as  evidence.  The  rule  of 
the  civil  law  is  different.  In  those  countries  where  the  latter 
system  prevails^  the  testimony  of  witnesses  is  often  taken  in 
secret,  and  the  party  to  be  affected  thereby  often  kept  in 
ignorance  of  what  it  is  until  too  late  to  controvert  it  by 
counter  testimony.  The  great  superiority  of  the  common- 
law  rule  is  obvious,  and  that  should  bo  adhered  to,  although 
in  some  cases  there  may  be  an  apparent  hardship.  No  injus- 
tice is  done  to  the  party  seeking  to  avail  himself  of  the  evi- 
dence to  require,  that,  before  its  admission,  its  truth  shall  be 
subjected  to  such  tests  as  the  experience  of  ages  has  shown 
were  necessary  to  render  reliance  thereon  at  all  safe,  and 
where  this  has  been  prevented  without  any  fSault  of  the  adverse 
party,  to  exclude  the  ervidence.  Forest  v.  Kissam,  {supra) 
was  reversed  by  the  Court  for  the  Correction  of  Errors. 
(7  Hill,  463.)  In  the  latter  court,  the  chancellor  and  two 
senators  gave  opinions,  to  the  effect  that  the  testimony  ought 
to  be  considered  for  what  it  was  worth,  although  there  had 
been  no  opportunity  for  cross-examination,  the  witness  and 
the  party  introducing  him  being  wholly  free  from  fault.  Some 
senators  gave  opinions  for  reversal,  upon  the  ground  that  the 
party,  by  consenting  to  the  adjournment  at  the  close  of  the 
direct,  had  waived  the  right  of  cross-examination.  Under 
these  circumstances,  it  is  impossible  to  determine  upon  what 
ground  the  reversal  was  placed  by  the  majority  of  the  court, 
and  the  case  is  consequently  no  authority.  The  chancellor 
cites  some  cases,  showing  that  in  chancery  the  direct  exam- 
ination has  been  received  where  there  has  been  no  opportu- 
nity to  cross-examine.  The  rule  in  chancery  is  entitled  to 
but  little  weight  upon  the  inquiry  as  to  what  it  is  at  common- 
law,  for  the  reason  that  the  practice  and  rules  in  chancery 
were  to  a  great  extent  derived,  not  from  the  common,  but 
from  the  civil  law.  The  mode  of  examination  of  witnesses 
in  chancery  was  entirely  different  from  that  at  common-law. 
My  conclusion  is,  that,  both  upon  principle  and  authority,  the 
testimony  of  Mrs.  Adams  was  incompetent. 

Hand— Vol.  IV.      65 
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The  judgment  of  the  Snpreme  Court,  reversing  that  of  the 
Sessions,  and  awarding  a  new  trial,  must  be  affirmed. 
All  the  judges  concurring,  order  affirmed. 


Alexandee  Gumming,  et  al.,  Executors,  etc.,  of  Stephen 
Van  Schoyck,  deceased,  Eespondent,  v.  Matthew  P. 
Bbown,  Appellant. 

A  deputy  sheriff  is  as  mucli  entitled,  in  respect  to  liabilities  incurred  by 
doing  an  act  in  his  official  capacity,  to  the  protection  of  the  Uiree  years' 
statute  of  limitations  contained  in  subdivision  1  of  section  92  of  the  Code, 
as  the  sheriff. 

The  seizure  by  the  sheriff  under  an  attachment,  of  property  supposed  to  be 
that  of  the  debtor,  is  **  an  act  in  his  official  capacity  "  within  the  meaning 
of  that  section  of  the  Code,  and  an  action  for  conversion  against  him  by 
a  third  person  claiming  the  property  to  be  his,  and  not  the  debtor's,  must 
be  brought  within  three  years. 

(Argued  January  10 ;  decided  January  24, 1871.) 

Appeal  by  the  defendant  from  a  judgment  of  the  late 
General  Term  of  the  Supreme  Court,  in  the  sixth  judicial 
district,  affirming  an  affirmance  by  the  Delaware  Comity 
Court  of  a  judgment  for  the  plaintiffe  in  justices'  court,  in  the 
town  of  Walton,  in  that  county.  The  defendant  obtained 
leave  of  the  General  Term  to  bring  this  appeal. 

The  action  was  for  wrongful  taking  and  conversion  of  a  cer- 
tain black  horse,  which  the  plaintiffs  alleged  was  the  property 
of  their  testator,  Stephen  Van  Schoyck. 

The  defendant  answered,  among  other  things,  justifying 
the  seizure  on  the  ground  that  he  was  at  tlie  time  deputy 
sheriff,  and  had,  as  such,  an  attachment  against  the  property 
of  John  T.  Van  Schoyck,  under  which  he  took  the  horse.  He 
also  alleged  that  more  than  three  years  had  elapsed  since  the 
alleged  taking,  which  was  an  official  act 

That  the  defendant  was  at  the  time  deputy  sheriff,  and  had 
an  attachment  against  the  property  of  John  T.  Van  Schoyck^ 


r 
i 


I 


1871.]  CuMMiNG  V.  Brown.  515 

Opinion  of  the  Court,  per  Rapallo,  J. 

and  that  he  took  the  horse  under  the  attachment  as  the  pro- 
perty of  the  said  John,  were  agreed  upon  by  the  parties  at 
the  triah  It  was  also  admitted  that  the  horse  was  in  the 
possession  of  Joseph  at  the  time  of  its  seizure  by  the  defend- 
ant ;  that  it  had  been  but  a  short  time  peviously  the  property 
of  John.  Evidence  was  introduced  on  the  part  of  the  plain- 
tiff, tending  to  show  title  by  transfer  in  Joseph  at  the  time 
when  the  attachment  was  levied. 

It  was  also  admitted  that  the  horse  was  seized  on  the  26th 
of  August,  1861.  Stephen  Van  Schoyck,  the  testator,  died 
July  20th,  1863,  and  the  plaintiff  received  letters  testamen- 
tary August  14th,  1868 ;  that  the  action  was  commenced  Sep- 
tember 10th,  1864. 

The  plaintiff  had  judgment  for  the  value  of  the  horse  in  th^ 
Justices'  Court,  which  has  been  afcmed  in  the  other  courts 
on  the  ground  that  the  short  statute  did  not  apply  to  the 
defendant. 

T.  MorCj  for  the  appellant,  cited  People  v.  Schvyler  (4 
Comst.,  173) ;  Dennison  v.  Phmb  (18  Barb.,  89) ;  CdOom  v. 
HoThrook  (2  Comst.,  128);  HvJl  v.  Southworih  (5  Wend., 
265);  1  Den.,  329;  11  Barb.,  90. 

Alexander  Cum/mmg^  for  the  respondents. 

Eapallo,  J.  A  deputy  sheriff  is  entitled,  in  respect  to 
liabilities  incurred  by  the  doing  of  an  act  in  his  official  capa- 
city, to  the  protection  of  the  short  statute  of  limitations  con- 
tained in  subdivision  1  of  section  92  of  the  Code. 

He  is  a  public  officer  required  by  statute  to  take  an  oath 
of  office  (1  Stat,  at  Large,  352,  §  74),  and  comes  under  the 
general  deuomination  of  "  a  sheriff,"  and  can  claim  the  bene- 
fit of  statutes  regulating  actions  against  sheriffs. 

The  taking  by  a  deputy  sheriff,  by  virtue  of  an  attachment, 
of  property  supposed  to  be  the  property  of  the  debtor,  and 
the  sale  of  that  property  under  execution,  to  satisfy  the  judg- 
ment in  the  action,  are  official  acts,  and  if  it  turns  out  that 
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tlie  property  did  not  belong  to  the  debtor,  and  that  the  deputy 
sheriff  has  thereby  incurred  a  liability  to  the  true  owner,  it 
is  a  liability  incurred  by  the  doing  of  an  official  act. 

In  the  case  of  a  sheriff,  it  was  formerly  held  by  the  Supreme 
Court,  that  such  an  act  being  a  trespass  it  was  not  official,  and 
that  in  such  a  case  the  sheriff  could  not  avail  himself  of  the 
short  statute  of  limitations.  (19  Wend.,  283 ;  4  Hill,  572.) 
That  the  statute  only  covered  cases  in  which  the  party  injured 
could  resort  to  the  official  bond  of  the  officer,  and  that  the 
sureties  would  not  be  liable  for  a  trespass  committed  by  him. 
But  it  was  afterward  held  by  this  court  in  The  People  v. 
Schuyler  (4  Comst.,  173),  that  such  an  act  was  official,  and 
that  the  sheriff's  sureties  were  liable  therefor.  (See  also  18 
Barb.,  89.) 

The  act  being  official  when  done  by  the  sheriff,  it  must  be 
equally  so  when  done  by  a  deputy  shraff.  In  both  cases  the 
officer  is  assuming  to  perform  the  duties  of  his  office,  and  if 
in  point  of  fact  he  makes  a  mistake,  and  seizes  the  property 
of  tiie  wrong  person,  there  is  no  reason  why  that  circumstance 
should  deprive  the  act  of  its  official  character  in  the  case  of  a 
deputy  sheriff,  if  it  does  not  have  that  effect  in  the  case  of 
a  sheriff. 

The  judgment  should  be  reversed,  with  costs. 

All  the  judges  concurring,  judgment  reversed. 


Geobge  Northbup,  Administrator  of  Lijcilla  Noethbup, 
deceased.  Appellant,  v.  The  Railway  Passenger  Assuk- 
ANOE  Company,  Kespondent. 

A  railway  passenger  assurance  policy,  issued  by  the  defendant,  insnred  the 
holder  (plaintiff's  intestate^in  the  sum  of  $5,000  in  the  eventof  her  death, 
from  personal  ii\]ury,  "  when  caused  by  any  accident  tofUle  traodrng  6y 
puiUe  or  private  canvej/ances  proyided  for  the  transportation  of  passeii- 
sengers."  In  the  course  of  a  journey  by  connecting  steamboat  and  rail- 
way line,  she  fell  upon  a  slippery  sidewalk,  while  walking  from  the 
steamboat  landing  to  the  railway  station,  as  was  usual  for  tcaTdeis  o& 
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that  route,  and  thereby  received  ii^uries  which  caused  her  death, — SM^ 
it  appearing  that  she  was  so  walking  in  the  actual  prosecution  of  her 
journey,  that  the  death  was  covered  by  the  terms  of  the  policy,  and  that 
she  was  to  be  regarded  as  having  received  the  injury  while  traveling  by 
public  conveyance. 
It  seems,  that  the  fact  that  there  were  hacks  by  which  the  plaintiff's  intestate, 
might  have  ridden  from  the  landing  to  the  station,  did  not  afilect  the 
questifHi,  it  being  the  general  custom  for  the  passengers  to  walk. 

(AigHed  Januaiy  20th,  and  decided  January  24th,  1871.) 

Appeal  from  a  judgment  of  the  late  General  Term  of  the 
Supreme  Court  in  the  seventh  judicial  district  in  favor  of  the 
defendant,  upon  a  case  submitted  under  the  Code. 

The  action  was  brought  by  the  plaintiff  as  representative 
of  Lucilla  Norihrup,  deceased,  to  recover  $5,000,  the  amount 
of  an  insurance  against  accident  issued  to  Mrs.  Northrup  by 
the  defendant  on  the  30th  of  December,  1868.  By  the  terms 
of  the  policy  the  defendant  agreed  to  pay  the  assured,  or  her 
legal  representatives,  the  sum  of  $5,000,  "  in  the  event  of  her 
death  from  personal  injury  ensuing  within  three  months  from 
the  happening  thereof  {sic)y  when  caused  by  any  accident 
while  traveling  by  public  or  private  conveyances  provided  for 
the  transportation  of  passengers  in  the  United  States,"  etc. 

On  the  morning  of  that  day  (80th  Dec),  Mrs.  Northrup, 
with  others,  started  from  Rathbone,  her  residence,  in  Steuben 
county,  to  visit  friends  in  Madison  county.  The  party 
traveled  in  the  ordinary  manner  and  by  a  usual  route,  on  the 
Erie  railway  to  "Watkins,  at  the  head  of  Seneca  lake,  and 
there  took  a  steamboat  to  Geneva,  where  they  arrived  in  the 
evening.  It  was  a  clear  night  and  the  moon  was  shining. 
The  station  of  the  New  York  Central  Eailroad  Company  at 
Geneva,  where  they  were  to  take  the  cars  for  Madison  coxmty, 
was  about  seventy  rods  dist^it  from  the  steamboat  landing, 
and  persons  arriving  by  steamer  generally  pass  from  the  wharf 
through  the  streets  of  Geneva  to  the  railroad  station  on  foot. 
There  were,  however,  at  the  landing,  the  evening  Mrs.tNorth- 
rup  arrived,  public  hacks,  which  she  might  have  hired  to  take 
her  to  the  railroad.    She,  however,  started  with  her  friends  to 
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walk,  and,  while  in  the  usual  route,  slipped  and  fell  on  the 
sidewalk,  and  in  the  fall  the  back  of  her  head  came  in  contact 
with  the  frozen  snow  and  earth,  and  she  sustained  serious 
injuries  thereby,  from  which,  on  4th  of  January,  1869,  she 
died. . 

The  General  Term  thought  the  death  was  not  "  caused  by 
any  accident  to  the  insured  while  traveling  by  public  or  pri- 
vate conveyance  provided  for  the  transportation  of  passengers," 
and  gave  judgment  for  the  defendant,  and  the  plaintiff  appeals 
here. 

David  Rv/msey^  for  the  appellant,  cited  several  cases  upon 
the  general  principles  of  interpretation  of  contracts,  and  relied 
as  to  the  construction  of  this  policy  upon  JTiedbald  v.  BaUr 
way  Pass.  Ass,  Co.  (26  Eng.  L.  and  Eq.  E.,  432). 

William  F.  Cogswell  for  the  respondent. 

Grovee,  J.  It  must  be  conceded  that  the  injury  received 
by  the  plaintiff's  intestate  does  not  come  within  the  strict 
literal  words  of  the  contract  of  assurance.  By  that  contract 
the  respondent  agreed  to  pay  the  legal  representatives  of  the 
intestate,  in  the  event  of  her  death  from  personal  injury  ensu- 
ing in  three  months  from  the  happening  thereof,  when  caused 
by  any  accident  while  traveling  by  public  or  private  convey- 
ances, provided  for  the  transportation  of  travelers,  etc.  The 
intestate  was  not  actually  traveling  upon  any  public  or  private 
conveyance  provided  for  the  transportation  of  passengers  at 
the  time  of  receiving  the  injury  which  cause  her  death.  It 
appears  from  the  facts  agreed  upon  by  the  parties,  that  the 
intestate,  prior  to  such  time,  had  undertaken  to  go  a  journey 
from  Steuben  to  Madison  county ;  that  the  mode  adopted  for 
making  the  journey  was  by  rail  from  Steuben  to  Watkins,  in 
Schuyler  county,  thence  by  steamer  to  Geneva,  thence  by 
rail  to  Jiladison.  That  the  intestate,  in  the  prosecution  of 
such  journey,  had  arrived  at  Geneva  on  board  the  steamer, 
and  as  usual,  was  passing  on  foot  from  the  steamboat  landing 
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to  the  railway  station  to  go  on  board  of  the  cars  for  the 
remainder  of  her  journey ;  and  while  so  passing  from  the 
landing  to  the  station,  a  distance  of  aboat  seventy  rods,  she 
slipped  and  fell,  thereby  receiving  an  injury  which  caused  her 
death  about  four  days  thereafter.  It  further  appeal's,  that 
upon  the  arrival  of  the  boat  at  Geneva,  there  were  usually 
hacks  at  the  landing  seeking  passengers  for  any  part  of  the 
village,  or  the  railroad  station,  but  that  a  large  majority  going 
to  the  railroad  station  went  there  on  foot.  The  question  for 
determination  is,  whether  at  the  time  of  receiving  the  injury, 
the  plaintiff  was,  within  the  meaning  of  the  policy,  traveling 
by  a  public  or  private  conveyance.  The  policy  must  be  con- 
strued so  as  to  carry  into  effect  the  intention  of  the  parties, 
so  &r  as  such  intention  can  be  determined  from  the  language 
used,  construed  in  the  light  of  well  known  extrinsic  facts, 
which  must  be  presumed  to  have  been  known  to  the  contract- 
ing parties  at  the  time  of  making  the  contract,  and  in  refer- 
ence to  which  it  was  entered  into.  One  fact  of  this  character, 
very  important  in  the  present  case,  is  that  of  the  frequent 
change  required  from  one  train  of  cars  to  another  at  inter- 
mediate stations  upon  the  same  journey.  Those  passing  from 
Buffalo,  or  the  Falls,  to  New  York  by  the  New  York  Cen- 
tral, or  from  the  former  or  Dunkirk  to  the  same  by  the  Erie, 
cannot  be  unaware  of  this  fact.  Can  it  be  said  that  a  passenger 
is  not  traveling  within  the  meaning  of  this  contract  by  pub- 
lic conveyance,  while  passing  from  one  train  to  go  on  board 
another  in  the  actual  prosecution  of  his  journey ;  or,  for  further 
illustration,  can  this  be  said  of  a  passenger  from  New  York 
to  Dunkirk  by  the  Erie,  while  going  from  the  ferry  boat  at 
Jersey  City  to  get  on  board  of  the  train  at  that  place  ?  I 
think  that  such  passenger,  within  the  meaning  of  this  con- 
tract, and  also  within  the  fair  construction  of  the  language, 
is  a  traveler  by  public  conveyance  all  the  way  from  New 
York  to  Dunkirk,  although  he  may  walk  a  short  distance 
from  the  ferry  boat  to  the  train  at  Jersey  City,  or  from  one 
train  to  another,  when  such  changes  are  made  at  interme- 
diate stations.    An  injury  received  while  so  necessarily  walk- 
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ing  in  the  actual  prosecution  of  the  journey,  is  received 
while  traveling  by  public  conveyance  within  the  meaning 
of  the  policy  as  such  walking  is  the  actual  and  necessary 
accompaniment  of  such  travel.  There  is  no  difference  in 
principle  between  a  passenger  so  walking  and  the  intestate  in 
the  present  case.  The  presumption  is,  that  the  railroad  trains 
and  the  steamer  run  in  connection,  the  same  as  the  feriy  boat 
from  New  York  to  Jersey  City  with,  the  Erie  trains,  and  that 
by  means  of  this  connection  the  journey  of  the  intestate 
was  designed  to  be  continuously  prosecuted ;  and  it  surely  can 
make  no  difference  in  principle,  that  the  space  to  be  walked 
over  in  going  from  one  conveyance  to  another,  is  a  few  steps 
more  or  less.  Nor  does  it  affect  the  question  that  the  intes- 
tate might  have  procured  a  hack  to  carry  her,  had  she  so 
have  chosen.  She  pursued  the  same  course  that  the  great 
majority  of  passengers  did.  This  she  had  the  right  to  do 
under  the  contract.  Theobald  v.  Railway  Passenger  Assur- 
ance Company  (26  Eng.  Law  &  Equity,  432)  sustains  this  view. 
In  that  case,  the  assurance  was  against  railway  accident,  whilst 
traveling  in  any  class  carriage,  on  any  line  of  railway  in  Great 
Britain,  etc.  This  was  held  to  include  an  injury  received  from 
slipping  on  the  step  of  the  car,  while  standing  at  the  station 
in  getting  out.  It  follows  that  the  judgment  appealed  from, 
must  be  reversed,  and  a  judgment  of  $5,000  with  interest 
thereon,  from  the  time  the  loss  became  payable,  rendered  in 
favor  of  the  appellant  against  the  respondent,  together  with 
costs  in  this  and  in  the  Supreme  Court. 

Chueoh,  Oh.  J.,  Peckham  and  Kapallo,  J  J.,  concur  with 
Groves,  J.    Folgeb,  J.,  did  not  sit.    Allen,  J.,  not  voting. 
Judgment  reversed. 
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Ja<x)b  Ebwdt,  Respondent,  v.  Isaao  C.  Lopeb  et  al.,  Exe- 
cutor, Appellant. 

The  six  months  notice  to  creditors,  given  by  executors,  under  the  Itevised 
Statutes  (2  R  S.  89,  §  89),  when  duly  published,  exempts  such  executors 
from  all  liability  to  the  creditors  of  their  testator,  whose  claims  are  not 
presented,  for  any  assets  paid  over  in  good  faith  by  them,  in  satisfaction 
of  claims  of  mi  inferior  degree,  or  of  legacies,  or  in  making  distribution 
to  the  next  of  kin. 

Where  executors,  under  power  of  sale,  given  by  the  will,  sell  real  estate, 
the  avails  become  assets  in  their  hands  for  the  payment  of  debts  and 
legacies,  and  to  be  accounted  f^  the  same  as  any  other  assets. 

But  the  residue  of  such  assets,  after  the  payment  of  such  legacies  and  debts 
as  are  presented,  belongs  to  the  devisees  to  whom  the  lands  have  been 
devised,  subject  to  the  executors'  power  of  sale. 

Accordingly,  an  executor,  who,  after  the  requisite  publication  of  notice  to 
creditors,  and  the  payment  of  aU  claims  presented  thereunder,  pays  over 
to  the  devisee  the  remainder  of  the  avails  of  lands  sold  by  him  under 
a  power  of  sale  in  the  wiU,  is  not  liable  to  other  creditors  of  the  testator 
for  such  avails. 

(Argued,  January  24th,  and  decided  Januaiy  31st,  1871.) 

Appeal  by  the  executor  from  the  judgment  of  the  Supreme 
Court,  in  the  second  department,  reversing  the  decree  of  the 
surrogate  of  Kings  county  upon  the  accounting  and  remitting 
the  proceedings  to  the  surrogate  for  a  rehearing. 

The  testator  died  in  1858,  leaving  real  property  in  the  city 
of  Brooklyn,  encumbered  by  mortgage,  and  no  personal  assets. 
By  his  will  he  gave  all  his  estate,  real  and  personal,  to  his 
wife  for  life,  or  during  her  widowhood,  with  a  devise  over, 
upon  her  death  or  marriage,  to  his  children,  in  equal  propor- 
tions. The  will  gave  the  executors  power  to  sell  any  of  the 
real  estate.  In  July,  1859,  the  executors  published  the  statu- 
tory notice  for  all  persons  having  claims  against  the  testator  to 
present  the  same  on  or  before  the  12th  of  January  thereafter 
(1860).  In  July,  1858,  and  in  June,  1859,  the  executors  sold 
two  parcels  of  real  estate,  and  received  therefor,  in  the  aggre- 
gate, $6,246. 81.  On  the  ITth  day  of  December,  1859,  they  pre- 
sented an  application  for  a  final  settlement  of  these  accounts, 

and  a  citation  was  issued  to  all  persons  interested  in  the  estate 
Hand  —Vol.  IV.  60 
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to  attend  such  settlement  on  the  13th  of  January,  1860.  On 
that  day  the  executors  and  the  heirs-at-law  and  devisees  of  the 
testator  appeared,  and  the  accoTinting  was  continued  from  day 
to  day  until  the  28th  of  January,  when  the  account  was  finally 
settled  and  allowed  by  the  surrogate,  and  the  usual  order 
made  by  him.  The  executor,  Loper,  was  charged  with  the 
amount  received  by  him  upon  the  sale  of  the  real  estate 
sold   $6,246  81 

And  credited  by  the  amount  of  personal  expenses, 

debts,  etc.,  paid  by  him $4>292  31 

Paid  Sarah  Ann  Simonson,  the  widow 

and  devisee  and  co-executrix 1 9  954  60 

$6,246  81 


The  respondent  did  not  present  his  claim  to  the  executors 
pursuant  to  the  notice,  nor  did  he  have  any  personal  notice 
of  the  final  settlement  of  the  accounts,  and  if  the  citation  was 
published,  it  was  not  published  for  the  period  required,  as  to 
non-residents,  and  the  respondent  at  that  time  was  a  resident 
of  Jersey  City. 

Among  the  payments  credited  to  the  executor  on  the  set- 
tlement of  the  accounts  were  items  for  payment  made  to  an 
agent  who  had  charge  of  the  real  estate,  interest  upon  a  mort- 
gage upon  some  portion  of  the  realty  held  by  the  executor 
Loper,  for  taxes  and  assessments  on  the  real  property  and  a 
note  held  by  Loper. 

At  the  time  of  the  death  of  the  testator,  an  action  was 
pending  against  him  in  the  Supreme  Court,  at  the  suit  of  the 
respondent,  to  recover  the  amount  of  certain  promissory  notes 
made  by  the  testator.  The  action  was  continued  after  his 
death  against  his  executors.  The  action  was  tried  at  circuit 
before  Judge  Lon,  in  November,  1858,  and  a  verdict  ren- 
dered for  the  defendants. 

The  case  upon  an  appeal  was  argued  at  General  Term,  in 
September,  1859,  and  the  judgment  aflSrmed  December  17th, 
1859.  In  September,  1860,  the  respondent  brought  an  action 
against  the  executors  upon  four  notes,  dated  in  May,  1855, 
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'which  had  been  surrendered  when  the  notes  before  sued  were 
given,  and  upon  which  the  testator  was  indorser,  and  obtained 
a  verdict  thereon  in  November,  1861,  and  final  judgment  in 
June,  1862,  for  $4,887.17.  In  August,  1862,  the  respondent 
presented  to  the  surrogate  a  petition,  that  the  executors 
account  and  pay  the  said  judgment,  etc.,  and  the  usual  cita- 
tion was  issued  and  proceedings  had.  Upon  the  hearing 
before  the  surrogate  it  was  proved  that  upon  the  trial  of  the 
first  action  the  four  indorsed  notes  were  produced,  and  that 
Judge  Lon  said  they  were  good  for  nothing,  as  the  testator 
had  not  been  charged  as  indorser ;  and  that  after  the  trial,  and 
before  the  decision  of  the  General  Term  on  that  action,  one 
Wheaton,  who  was  an  indorser  on  the  notes  of  the  testator 
then  in  suit,  said  to  Mr.  Loper  that,  if  Erwin  did  not  succeed 
in  that  action,  he  would  hold  the  estate  on  the  original  notes. 
Mr.  Loper  testified  that  the  respondent  never  made  any  claim 
against  him  as  executor  on  the  old  notes,  and  he  did  not  know 
that  he  claimed  that  the  old  notes  were  good ;  that  soon  after 
the  trial  of  the  first  action,  Erwin's  attorney  sent  to  him  for  the 
old  notes  and  said  he  would  give  him  the  new  notes,  and  that 
he  told  him  they  were  burned,  and  he  did  not  then  know  that 
they  claimed  anything  on  them. 

The  sun*ogate  held  that  the  executors  were  not  liable  to 
account  to  the  petitioner,  and  dismissed  the  proceedings,  and 
the  order  was  reversed  by  the  Supreme  Court. 

J.  M.  Van  CoUj  for  appellant. 

Jesee  C.  Smithy  for  respondent, 

Allen,  J.  If  the  executor  and  executrix  acted  in  good 
faith,  and  are  within  the  fair  protection  of  the  statute  pre- 
scribing the  duties  and  regulating  the  liability  of  executors 
and  administrators,  the  judgment  of  the  Supreme  Court 
should  be  reversed,  and  the  decree  of  the  surrogate  affirmed. 
I  agree  with  the  surrogate  that  there  is  an  entire  absence  of 
evidence  of  bad  £Edth  on  the  part  of  the  appellants,  or  that  the 
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notice  to  creditors  to  exhibit  their  claims  was  given,  or  the 
proceedings  for  the  final  settlement  of  their  accounts  taken 
fraudulently  or  collusively,  or  from  any  improper  motive.  I 
find  no  evidence  that  the  executors  had  notice  or  any  reason 
to  believe  that  any  claim  was  to  be  made  upon  them  or  against 
the  estate,  upon  the  contract  of  indorsement  upon  the  notes 
given  in  1855,  and  surrendered  long  before  the  death  of  the 
testator,  or  that  if  made,  it  could  be  sustained.  All  the  evi- 
dence is  consistent  with  entire  good  &ith  on  the  part  of  the 
executors  in  all  their  proceedings. 

The  most  that  can  be  said  is  that  the  executors  may 
have  deemed  it  possible  that  a  claim  might  thereafter  be 
made,  but  there  is  not  the  leaut  reason  to  suspect  that  they 
thought  the  claim  valid,  or  that  it  could  be  established  as  a 
legal  one  upon  the  estate.  The  executors,  nearly  a  year 
after  the  verdict  against  the  respondent  in  the  first  action,  and 
more  than  eighteen  months  after  the  granting  of  the  letters 
testamentary,  gave  the  notice  authorized  by  statute  for  credi- 
tors to  exhibit  their  claims  on  or  before  the  day  specified,  and 
which  was  more  than  six  months  from  the  day  of  the  first 
publication  of  the  notice,  and  the  same  was  published  as 
required  by  la^y.  (2  E.  S.,  88,  §  34.)  This  was  notice  to  all 
the  world  without  personal  service  upon  any  one,  and  the 
respondent  exhibited  no  claim.  The  publication  of  this  notice 
exempted  the  executors  from  all  liability  to  the  respondent  . 
for  any  assets  or  moneys  paid  in  satisfaction  of  any  claims  of 
an  inferior  degree,  or  of  any  legacies,  or  in  making  distribu- 
tion to  the  next  of  kin.  (2  K.  S.,  89,  §  39.)  Executors  and 
administrators  conforming  to  the  statute  and  giving  the 
prescribed  notice  may  proceed  in  the  disposition  and 
distribution  of  the  assets,  as  if  no  claim  other  than  those 
presented  existed,  but  the  creditors  who  may  have 
omitted  to  present  their  claims  within  the  six  months,  are 
protected  from  loss  by  the  remedy  given  against  the  devisees, 
legatees  and  next  of  kin,  to  whom  any  land  may  have  come, 
or  any  assets  shall  have  been  paid  or  distributed.  (2  E.  S., 
452,  §  32 ;  id.,  90,  §  42.)    The  title  to  the  real  estate  of  the 
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testator  was  not  devised  to  the  executors,  but  the  title  vested 
in  the  devisees,  subject  to  be  divested  by  the  exercise  of  the 
power  of  sale  conferred  by  the  will.  {Einnier  v.  Hogers,  42 
N.  Y.,  531.)  Upon  the  conversion  of  the  real  estate  into 
money,  by  a  sale  under  the  power,  the  same  became  assets  in 
the  hands  of  the  executors  for  the  payment  of  debts  and 
legacies ;  and  the  executors  were  liable  to  account  for  it,  as 
for  any  other  assets  that  might  come  to  their  hands.  {Clark 
V.  Cla/r\  8  Paige,  152.)  But  so  much  of  the  avails  of  the 
real  estate  sold  as  were  not  required  for  the  payment  of  the 
debts,  legacies  and  expenses  of  the  administration  belonged 
to  the  devisees,  as  the  land  belonged  to  and  would  have  been 
held  by  them  but  for  the  execution  of  the  power  of  sale  by 
the  executors.  Upon  the  satisfaction  of  all  the  claims  against 
the  estate,  the  executors  could  have  been  compelled  to  pay 
over  the  residue  to  the  persons  entitled  under  the  will ;  and 
they  are  protected  by  the  statute  in  paying  the  money, 
without  a  compulsory  order,  to  the  owners  of  the  land  or 
persons  entitled  under  the  will,  upon  the  satisfaction  of  the 
claims  that  were  presented. 

It  k  true  that  a  part  was  paid  in  satisfSsiction  of  taxes  and 
mortgages  upon  the  lands.  It  is  also  true  that  the  lands 
mortgaged  are,  as  between  the  devisee  and  the  executor, 
and  the  creditors  and  legatees  of  the  testator,  the  primary 
fund  for  the  payment  of  the  mortgage  debt ;  and  if  they  are 
of  sufficient  value  to  pay  the  debt,  the  personal  assets  will 
not  be  charged.  (1  K.  S.,  749,  §  4 ;  Johnson  v.  Corhett^  11 
Paige,  265 ;  HaUey  v.  Reedy  9  id.,  446.) 

But  there  is  no  conflict  of  interest  between  the  respective 
claimants  to  the  fund  in  this  case.  The  respondent,  had  he 
presented  his  claim  to  the  executors,  could  have  claimed  that 
his  debt  should  be  paid  in  preference  to  the  mortgage  debts ; 
but  he  lost  that  right  by  the  omission  to  present  his  claim,  or 
to  assert  any  right. 

By  the  will  of  the  testator,  all  his  estate,  real  and  personal, 
was  given  to  his  wife,  during  life  or  widowhood,  with  remain- 
der to  his  children,  share  and  share  alike.    The  devisees  of  all 
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the  property  were  the  same,  and  they  took  it  charged  with 
the  encumbrances.  The  whole  estate  was  liable  for  the  pay- 
ment of  all  the  encumbrances ;  and,  although  each  parcel  was, 
technically,  primarily  chargeable  with  its  own  particular 
encumbrance,  there  was,  except  for  the  benefit  of  creditors, 
no  reason  for  keeping  the  fruits  of  the  sale  of  the  several  par- 
cels distinct,  with  a  view  to  making  each  parcel  pay  its  own 
encumbrances.  The  devisees  would  be  equally  benefited  by 
the  payment  of  the  encumbrances,  from  funds  derived  fix>m 
any  source,  and  the  debts  presented  being  paid,  the  devisees 
and  legatees  were  entitled  to  the  moneys,  or  to  have  them 
applied  to  the  payment  of  the  mortgage  debts.  The  execu- 
tors, therefore,  with  the  assent  of  the  parties  entitled,  pro- 
perly paid  the  taxes  and  assessments  upon  the  property,  and 
the  interest  upon  the  mortgage  debts,  and  for  the  services  of 
the  agent  having  charge  of  and  protecting  the  property.  This 
was  equivalent  to  a  payment  to  the  devisees  entitled.  It 
was,  in  truth,  done  with  their  assent,  and  was  ratified  and 
approved  by  them,  as  well  the  devisee  for  life  as  those  in 
remainder,  all  of  whom  were  adults  and  were  represented 
before  the  surrogate  upon  the  final  accounting.  The  decree 
upon  the  accounting  is  conclusive  against  them,  and  with 
the  like  assent  the  residue  was  paid  to  the  devisee  for  life,  or 
upon  her  order  to  some  of  the  devisees  in  remainder,  and  all 
the  payments  were  made  before  the  final  accounting.  The 
money  clearly  belonged  to  those  to  whom,  or  for  the  benefit 
of  whom,  it  was  paid,  although  their  claim  was  inferior  in 
degree,  and  subordinate  to  that  of  the  respondent.  But  the 
respondent  made  no  claim,  and  the  executors  are  not  chai^ea- 
ble  for  the  assets  thus  disposed  of  before  the  commencement 
of  the  action  by  the  respondent.  The  payment  of  the  taxes 
and  assessments  and  of  the  mortgage  debts  enured  to  the 
benefit  of  the  respondent,  as  they,  to  the  extent  of  the  pay- 
ments, enhance  the  value  of  the  property  in  the  hands  of  the 
devisees,  chargeable  with  his  debt.  The  objection  that  the 
claim  of  the  executor,  Loper,  was  not  well  proved  before  the 
surrogate  is  not  tenable  here.    The  evidence  upon  which  it 
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was  allowed  by  the  surrogate  is  not  returned,  and  there  was 
no  evidence  given  upon  the  hearing  upon  the  petition  of  the 
respondent  tending  to  impeach  it.  The  only  person  that  can 
be  injuriously  affected  by  the  decree  is  the  executor,  Loper, 
who,  more  than  ten  years  since,  and  before  the  respondent 
made  any  claim  upon  the  estate,  in  good  faith,  paid  over  the 
moneys  to  those  apparently,  and  subject  to  the  claim  of  the 
respondent,  actually  entitled,  and  if  now  compelled  to  account 
to  the  respondent,  will  be  subjected  to  some  embarrassment 
and  possible  loss.  If  there  is  any  loss  to  the  creditor,  which 
is  not  apparent  under  the  statutes  giving  him  a  remedy 
against  the  devisees,  it  is  thb  result  of  his  own  laches  in  omit- 
ing  to  present  his  daim  within  the  time  limited  by  law  for 
that  purpose. 

The  judgment  of  the  Supreme  Court  should  be  reversed, 
and  the  decree  of  the  surrogate  aflSmied,  with  costs. 

All  the  judges  concurring. 

Judgment  reversed  and  Surrogate's  decree  affirmed. 


David  Van  Schaick,  Executor  of  Gboege  Van  Santvookd, 
deceased.  Respondent,  v.  The  Hudson  River  Raileoad 
Company,  Appellant. 

The  plaintiff's  testator,  residing  at  S.,  and  desirouB  of  coming  to  A.  by  tlie 
defendant's  railroad,  took  passage  on  a  caboose  attached  to  a  freight 
train,  and  not  intended  for  passengers.  The  caboose  was  led  at  a  **  round 
house/'  a  quarter  of  a  mile  distant  from  the  depot.  The  testator  had 
traveled  by  this  train  before,  knew  that  the  caboose  was  not  taken 
to  the  depot,  and  was  entirely  familiar  with  the  locality.  After  leaving 
the  caboose,  he  walked  on  the  main  track,  upon  which  his  view  was  clear 
and  unobstructed  both  ways,  toward  the  depot  During  the  walk,  his 
companion,  desiring  him  to  wait  for  him  a  moment,  the  testator  assented, 
and  while  so  waiting,  stepped  behind  several  empty  cars  standing  on  the 
next  parallel  track,  on  a  sudden  personal  necessity.  While  there,  stand- 
ing  between  the  rails  of  the  track,  a  train,  backing  down  on  that  track, 
struck  the  other  end  of  these  empty  cars,  propelled  them  upon  and  over 
him,  injuring  him  so  seriously  that  he  died  in  a  few  minutes.— i2eM,  that 
these  &cts  showed  negligence,  as  matter  of  law,  on  his  part,  precluding  his 
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representative  from  recovering  for  his  death,  and  that  it  was  erroneous 
to  have  refused  to  nonsuit  on  that  ground. 

(Argued  January  35,  and  decided  January  80, 1871.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  Third  judicial  department,  affirming  a  judg- 
ment entered  upon  the  verdict  of  a  jury. 

The  oause  was  tried  at  the  Rensselaer  circuit,  in  June, 
1869.  Plaintiff  obtained  a  verdict  for  $5,000,  upon  which 
judgment  was  entered  and  aflSrmed  at  General  Term. 

Defendant  moved  for  a  nonsuit  at  the  close  of  plaintiff's 
case,  and  also  at  the  conclusion  of  the  proofs. 

The  plaintiff  sued  to  recover  damages,  because  of  the  death 
of  George  Van  Santvoord,  alleged  to  have  been  caused  by  tho 
negligence  of  defendant,  on  the  6th  day  of  March,  1863.  Mr. 
Van  Santvoord  was  a  resident  of  Schodack,  Rensselaer  county, 
conducting  his  profession  at  the  city  of  Troy,  and  superintend- 
ing at  the  city  of  Albany  the  publication  of  various  legal  and 
literary  works,  of  which  he  was  author.  At  about  nine  o'clock 
in  the  morning  of  March  6th,  1863,  he  left  his  home  for 
Albany,  taking  passage  on  board  the  defendant's  cars  at 
Schodack  landing,  the  place  of  his  residence.  The  distance 
to  Albany  was  eleven  miles.  The  train  he  entered  was  for 
through  freight,  without  passenger  cars,  but  with  a  "  caboose  " 
in  rear,  for  the  accommodation  of  the  employes  on  the  train. 
Mr.  Van  Santvoord  had  previously  traveled  from  Schodack 
to  Albany  on  this  train ;  and  was  in  the  habit  of  passing 
between  those  stations  upon  this  road.  The  train  upon  which 
Mr.  Van  Santvoord  rode  upon  this  occasion,  was  not  accus- 
tomed to  run  to  the  depot  on  the  "  island,"  opposite  the  city 
of  Albany.  The  "  caboose  "  was  detached  from  the  train  in 
the  immediate  vicinity  of  the  "  round-house,"  located  some 
1,800  feet  south  of  the  point  where  th^  accident  happened, 
at  which  point  the  "caboose"  was  uniformly  left.  The 
defendant  occupies  a  large  area  of  ground  in  that  neighbor- 
hood, for  the  accommodation  of  its  shops  and  freighting  trains. 
There  are  seven  or  eight  tracks,  used  for  the  deposit  of  empty 
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oars,  and  tho  making  np  of  freight  trains,  the  east  tracks 
being  commonly  used  for  empty  cars. 

At  the  time  Mr.  Van  Santvoord  took  passage,  he  was 
informed  that  the  train  did  not  go  to  the  "  island,"  where  tho 
depot  then  was.  On  arriving  at  the  "round-house,"  the 
"caboose"  was  detached,  the  train  passing  on  north,  for  the 
purpose  of  switdiing  off  upon  the  east  track,  as  it  was  accus- 
tomed to  do.  The  passengers,  including  Mr.  Van  Santvoord, 
left  the  "  caboose"  at  the  round-house,  and  walked  northerly, 
on  tho  up  main  track,  toward  Albany.  One  of  his  com- 
panions then  asked  Mr.  Van  Santvoord,  if  he  was  going  upon 
the  "  island,"  and  upon  his  answering  aflSrmatively,  asked  him 
to  wait  a  moment,  and  he  would  accompany  him.  This  friend 
passed  into  a  car,  returned  immediately,  and  was  told  of  the 
accident.  At  this  time,  there  were  two  or  three  empty  cars, 
standing  alone  on  the  track  next  east  of  the  up  main  track, 
beneath  the  most  southern  one  of  which  Mr.  Van  Santvoord 
was  found  injured.  It  appeared  that  while  waiting  for  his 
friend,  he  moved  (from  personal  necessity)  behind  the  empty 
cars  standing  on  the  east  track.  While  immediately  behind  the 
car,  and  between  the  rails,  the  train  backed  down  upon  this  east 
track,  to  leave  its  empty  cars,  and  striking  those  behind  which 
Mr.  Van  Santvoord  was,  drove  them  over  his  body.  The  train 
backed  down  on  the  east  track  at  a  speed  of  about  six  or  eight 
miles  an  hour.  One  witness  testified  that  he  heard  no  bell 
rung,  or  whistle  blown,  nor  saw  any  lookout  stationed  on  the 
top  of  the  train.  It  was  undisputed  that  from  the  up  main 
track,  over  which  Mr.  Van  Santvoord  was  passing,  there  was 
no  difficulty  in  seeing  the  movement  of  the  backing  train. 

It  further  appeared  that  the  "  caboose  "  was  cut  off,  opposite 
what  is  called  "  Drum's  crossing,"  near  the  "  round-house." 
From  this  point  is  a  street  with  a  plank-walk  leading  to  the 
lower  ferry  to  Albany. 

WtUiain  A.  Beach,  for  the  appellant. 

RosweU  A,  Parmenter  and  Amasa  J,  Parker,  for  the 

respondent. 
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FoLGER,  J.  The  questions  in  this  case  arise  upon  the 
defendant's  motion  to  nonsuit  the  plaintiff  and  dismiss  the 
complaint  These  questions  are,  was  the  defendant  guilty  of 
negligence,  which  caused  the  death  of  the  plaintiff's  testator? 
Was  the  plaintiff's  testator  guilty  of  negligence,  which  con- 
tributed to  his  death  ? 

It  seems  clear  to  us,  from  the  undisputed  facts,  that  the 
latter  query  should  have  been  solved  in  the  affirmative.  And 
there  being  no  dispute  as  to  the  evidence  which  in  our  view 
is  controlling,  the  question  was  not  one  of  fact  for  the  jury, 
but  of  law  for  the  couil; ;  and  the  learned  justice  who  held 
the  circuit  erred  in  refusing  the  nonsuit  and  to  dismiss  the 
complaint. 

Here  was  a  person  of  mature  years,  of  acute  and  trained 
mental  Acuities,  of  large  experience  and  acquaintance  with 
the  ways  of  travel,  and  the  localities  over  which  he  was  then 
passing.  He  had  a  knowledge,  got  by  use,  of  the  very 
method  and  way  in  which  he  was  then  seeking  his  destina- 
tion. He  was  taken  up,  ho  was  carried,  he  was  set  down, 
just  as  and  where  he  had  before  been.  He  started  to  walk 
north,  as  he  had  been  used  to  do,  upon  the  up  main  track, 
along  which,  cars  moving  southwardly  toward  him,  could 
easily  be  seen  approaching.  To  walk  up  this  track  was  to 
him,  as  well  as  to  othei*s,  a  customary  way  of  passage  on 
foot,  from  the  round-house  to  the  ferry.  The  main  track  was, 
to  his  observation,  the  safe  and  usual  track  on  which  to  walk* 
The  pide  tracks  were  not  for  that  purpose,  but  for  the  deposit 
of  cars,  and  for  the  backing  upon  of  trains  for  the  uncoupling 
and  deposit  of  cars.  But  at  the  request  of  an  acquaintance, 
instead  of  passing  along  over  and  off  the  main  track,  and  so 
beyond  danger  from  matter  moving  upon  any  of  the  tracks, 
he  tarried.  And  then  of  his  own  volition,  for  his  own  pur- 
pose, without  the  need  put  upon  him  by  any  act  or  arrange* 
ment  of  the  defendant,  he  stepped  from  off  the  main  track, 
which  was  clear  and  safe,  upon  this  side  track,  and  there 
placed  himself  between  the  rails  behind  cars,  there  stand- 
ing,  and    there    he  stopped    and    stood,  where   he  could 
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neither  be  seen  from  the  north  nor  could  himself  see  toward 
the  north.  While  there,  engaged  in  an  act  of  necessity, 
doubtless,  but  a  necessity  of  his  own,  the  train  in  which  he 
had  been  a  passenger  backed  down,  struck  against  the  cars 
behind  which  he  was  standing,  put  them  in  motion,  pushed 
them  against  and  over  his  body,  and  killed  him.  The  action 
of  the  train  in  backing  down  was  to  switch  off  and  disconnect 
cars  which  were  to  be  left  from  it.  It  was  its  customary  and 
proper  action  on  its  arrival  there.  The  track  on  which  he 
stood  was  used  for  that  purpose,  and  long  had  been ;  being 
one  of  a  great  number  thus  used,  lying  in  contiguity.  It  was 
in  no  sense  a  foot-way  for  travel  or  a  place  of  stoppage  for 
passengers  arriving  by  that  or  other  trains.  It  was  neither 
necessary  or  customary  for  that  purpose.  To  place  himself 
upon  it  as  he  did,  he  was  obliged  to  tarry  on  the  road  way, 
and  to  leave  the  track  on  which  passengers  usually  and  before 
that  passed  from  the  caboose  to  the  ferry.  The  bare  state- 
ment of  these  facts  carries  with  it  the  conclusion  that  the  tes- 
tator, from  preoccupation  of  mind  and  inattention  to  circum- 
stances, carelessly  placed  himself  where  harm  might  come  to 
him. 

Doubtless  the  deceased,  while  on  the  train,  was  a  passenger 
in  the  care  of  the  defendant.  And  after  he  left  the  train, 
still  so  far  a  passenger,  as  that  the  defendant  was  bound  to 
provide  him  egress  from  their  premises,  safe  for  him  to  use. 
But  he  was  a  passenger,  under  such  relations  and  circumstan- 
ces as  were  not  strange  and  unaccustomed  to  him.  The  facts 
of  the  case  show,  that  had  he  continued  in  the  way  of  egress 
provided  for,  and  before  that,  made  known  to  him,  he  would 
have  come  off  in  safety.  He  had  before  ridden  from  Scho- 
dack  in  the  caboose,  and  it  had  before  been  cut  off  near  the 
round-house,  and  he  obliged  to  make  his  way  on  foot  from  that 
point  to  the  ferry.  And  though  more  inconvenient  to  him, 
than  a  trip  by  passenger  train,  it  was  still  less  inconvenient 
than  not  to  come  at  all,  and  was,  as  he  said,  an  accommoda- 
tion. It  appeared  from  the  testimony,  that  not  always  could 
ho  obtain  a  passage  in  the  caboose  of  the  freight  train  from 
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Schodack  to  the  ronnd-house,  and  that  on  this  day  it  was 
especially  Bought  for  by  him.  He  took  passage,  with  know- 
lodge  of  all  the  incidents  of  that  way  of  passage.  Can  it 
then  be  said,  that  the  contract  of  the  defendant  with  him  was 
any  more  than  to  take  him  np  at  Schodack,  to  bear  him  to 
the  round-house,  to  set  him  down  there,  and  to  find  him 
clear  foot-way  up  tiie  main  track,  and  off  it  to  the  ferry,  as 
they  had  heretofore  done.  There  is  no  proof  of  any  ticket 
sold  and  delivered  to  him,  so  that  the  contract  is  to  be  deduced 
from  the  &cts  as  they  all  appear.  Had  he  followed,  and 
adhered  to  the  course  oi  travel,  which  they  had  before  that 
afforded  to  him,  and  which  he  knew  beforehand  he  must  take, 
for  aught  that  appears,  no  ii\jury  would  have  be&llen  him. 
For  this  train,  to  those  who  had  used  to  take  it,  the  round- 
house was  the  end  of  transportation.  The  dealings  between 
the  testator  and  defendant,  had  been  such  as  to  come  to  this, 
that  the  defendant  had  made  known  to  him,  that  this  train 
was  not  run  especially  for  the  conveyance  of  passengers,  but 
that  to  accommodate  them,  they  would  on  payment  of  fare, 
be  taken  into  the  caboose  of  the  employes,  and  in  it  carried 
to  the  round-house,  where  the  caboose  would  stop ;  and  from 
whence  they  must  go  on  foot,  over  the  open  and  unobstructed 
mam  track ;  and  that  he  had  for  this  accommodation  to  him, 
paid  his  fiu'e,  to  alight  when  the  caboose  stopped,  and  to 
finish  the  way  on  foot.  It  is  not  the  ordinary  case  of  one 
seeking  passage  to  a  given  place,  and  paying  fere  to  it,  being 
with  no  previous  intimation  put  upon  a  train  which  goes  not 
to  it.  Neither  is  it  the  case,  on  which  the  manuscript  opi- 
nion of  the  Commission  of  Appeals  has  been  furnished  to  us, 
of  one,  who  though  knowing  that  he  is  to  take  a  fireight 
train,  for  his  paid  for  passage  from  one  place  to  another,  is 
compelled  for  the  first  time  in  his  experience,  to  seek  the 
train  at  a  distance  from  the  station,  and  in  the  way  there, 
stumbles  into  pitfeUs  unknown  to  him,  and  of  whidi  he  has 
had  no  warning.  There,  in  ignorance  on  the  part  of  the 
passenger  of  the  existence  of  any  peculiar  circumstances,  tiie 
contract  is  to  carry  safely,  and  to  afford  safe  way  of  access  to 
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the  vehicle.  If  in  that  case,  it  had  been  said  to  the  passen- 
ger, to  go  at  tliis  time,  you  must  go  by  a  freight  train,  not  on 
purpose  for  passengers ;  it  stands  yonder ;  you  must  go  to  it 
to  get  on  board  ;  on  the  way  to  it  there  is  a  place  dug  out, 
over  which  you  must  pass ;  if,  under  these  circumstances  you 
choose,  your  fere  will  be  taken  and  a  ticket  sold  to  you ;  and 
he  had  paid  and  gone ;  it  would  have  needed  to  have  rendered 
the  carrier  liable,  that  more  should  have  been  shown,  than 
merely  that  the  passenger  had  fallen  into  the  pit  and  had 
been  hurt. 

The  argument  of  the  learned  counsel  for  the  respondent 
seems  to  exclude  the  idea  that  the  testator  was  in  a  way 
familiar  to  him,  and  that  he  was  pursuing  a  mode  of  reaching 
Albany,  as  to  which,  from  use,  he  knew  all.  It  is  one  too 
important  to  be  dropped  from  the  consideration  of  the  case. 
He  knew  where  he  was  to  be  set  down.  He  knew  the  track 
he  was  to  follow  from  there  to  the  ferry.  He  was  in  familiar 
surroundings.  Despite  this,  he  stopped;  he  left  the  main 
track,  where  passage  was  usual  and  safe,  and  range  of  vision 
unobstructed ;  he  stepped  between  the  rails  of  a  side  track, 
just  in  the  rear  of  cars  subject  to  bo  disturbed,  and  there  he 
stopped  and  stood. 

Does  it  not  seem  clear  that  this  was  not  ordinary  care  of 
self?  It  seems  to  us  a  self-evident  proposition,  that  no  pru- 
dent man  would  deliberately  take  this  stand  between  the  rails 
of  a  railroad  track,  out  of  view,  close  to  and  behind  a  car, 
when  three  feet  therefrom  was  a  clear  way,  upon  which  he 
could  see  and  be  seen  afar. 

It  comes  to  this,  then,  that  the  plaintiff's  testator  was  a 
negligent  contributor  to  the  injury  he  suffered ;  or  that  the 
exercise  of  the  ordinary  care  of  a  prudent  man  is  excused,  for 
that  nature  was  so  urgent  that  her  demands  were  paramount. 
But  if  nature  was  urgent,  it  was  an  urgency  which  was  upon 
him  alone,  and  which  he  had  no  right,  in  his  duty  to  others, 
to  permit  to  overcome  his  care  for  himself.  And  it  can  be  no 
excuse  for  the  lack  of  prudence  that  the  pressure  of  a  private 
necessity,  or  the  sense  of  delicacy  in  its  relief,  was  stronger 
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tliau  his  care  for  his  own  persoiu  Certainly  the  disastrous 
results  of  so  yielding  to  that  pressure  and  that  sense  as  to 
forget  and  to  neglect  that  care,  should  not  be  visited  upon 
those  who  were  not  instrumental  in  producing  the  necessity, 
and  knew  not  of  it. 

The  judgment  of  the  court  below  should  be  reversed,  and 
a  new  trial  granted,  with  costs  to  abide  the  event. 

All  concurring. 

Judgment  reversed,  and  new  trial  ordered. 

Feceham,  J.,  did  not  sit. 


Joseph  I.  Bbadley  and  others,  Kespondents,  v.  Samuel  E. 
KiNGSLEY  et  al.,  Administrators  of  Fetes  Wagooneb, 
deceased.  Appellants. 

* 

The  creditors  (the  plamtifEs),  for  whose  benefit  an  assignment  in  trust  of  a 
chattel  mortgage  has  been  made,  may  lawfully  agree  with  the  assignee 
(the  defendants*  intestate),  that  at  the  sale  at  auction  under  the  mortgage 
of  the  property  covered  thereby,  ho  should  bid  the  sam^  in,  and  if  any  of 
such  creditors  should  bid  off  any  of  the  artides  sold,  the  assignee 
should  assume  their  bids  and  hold  all  the  property  so  purchased  and 
apply  it  to  the  payment  of  the  debts. 

Such  an  arrangement  is  not  against  public  policy  as  tending  to  prevent 
competition  at  a  public  sale,  and  where  the  defendant's  intestate  having 
made  such  an  arrangement,  bought  in  all  the  property  and  &iled  to 
account  for  its  value  to  the  creditors,  his  representatives  were  held  lialde 
to  such  accounting. 

(Argued  January  25,  decided  January  81, 1871.) 

Appeal  from  the  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  Fourth  department,  aflSrming  a  judg- 
ment for  the  plaintiifs  upon  the  report  of  Hon.  Charles 
Andrews,  referee. 

This  action  was  brought  by  plaintiffi  against  the  defendants, 
executors  of  one  Waggoner,  for  an  accounting  in  respect  to 
certain  property,  transferred  by  one  Wart  to  Waggoner,  in 
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trust  to  pay  debts  owing  by  Wart  to  the  plaintiffs  and  to 
Waggoner,  amounting  to  over  $6,000. 

The  property  so  transferred  consisted  of  four  notes  of 
$1,500  each  to  the  aggregate  amount  of  $6,000,  and  a 
chattel  mortgage  on  certain  personal  property  to  secure  the 
notes.  These  notes  and  mortgage  were  given  by  one  Eggles- 
ton  to  Wart  on  the  purchase  of  the  property  from  him. 

Waggoner  foreclosed  the  chattel  mortgage  by  a  sale  at 
auction  of  the  mortgaged  property,  took  possession  of  most 
of  the  mortgaged  property,  converted  some  of  it  into  money, 
and  suffered  some  of  it  to  be  removed  fi*om  the  State,  and 
foiled  to  account  with  plaintiffs  for  the  larger  part  of  the  pro- 
perty and  proceeds. 

The  defence  was  based  upon  the  ground  that  Waggoner 
and  the  plaintiffs  illegally  combined  in  a  plan  to  prevent 
competition  among  bidders  at  the  sale,  and  that  the  plaintiffs 
could  therefore  have  no  assistance  in  equity  to  recover  from 
Waggoner  the  proceeds  derived  by  him  thereby. 

The  referee  finds  that  it  was  the  design  of  the  sale  to  extin- 
guish the  equity  of  redemption  of  the  mortgagor,  and  to  secure 
and  save  the  property  or  its  value  to  be  applied*  for  the  pur- 
poses of  the  trust.  He  also  finds  that  it  was  understood 
between  the  plaintiffs  and  Waggoner,  that  such  property  as 
should  be  bid  in  by  either  of  the  parties  on  the  sale  should  be 
held  and  taken  charge  of  by  Waggoner,  and  converted  into 
money  by  him,  and  the  proceeds  applied  according  to  the 
terms  of  the  trust,  "  and  to  this  end,  if  any  of  the  parties 
other  than  Waggoner  should  bid  in  any  of  the  property,  the 
bids  should  be  assumed  by  Waggoner,  and  the  property  taken 
and  held  by  him  as  afbresaid." 

All  of  the  property  was  bid  off  by  Waggoner  for  $3,000. 
The  property  was  worth  at  the  time  of  the  sale  $6,000. 

iT.  JS.  Smith,  for  the  appellants,  insisted  that  the  arrange- 
ment as  to  the  bidding  at  the  auction  sale,  made  between  the 
plaintiffs  and  Waggoner,  was,  in  effect  and  intention,  a  com- 
bination  to  prevent  competition,  and  actually  resulted  in  a 
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sale  of  the  whole  to  Waggoner  at  half  price.  That  this  agree- 
ment was  void,  as  against  public  policy,  he  cited  Jcmes  v.  Cos- 
wdl  (3  John.  Cases,  29) ;  Doolin  v.  Ward  (6  John.  Reps.,  195) ; 
Wilhur  V.  Sowe  (8  Johns.  Eeps.,  444) ;  Thomas  v.  Davis  (13 
Johns.  Eeps.,  112) ;  Meech  v.  Bennett  (Hill  &  Den.,  191) ; 
Phillips  V.  Stichney  (3  Metcalf,  387) ;  Chitty  on  Contracts, 
267,  note  1 ;  Story  on  Sales,  §  484 ;  Gardiner  v.  Morse  (25 
Maine,  140) ;  Slingloff  v.  Ikikert  (24  Penn.  St.,  472) ;  Wooton 
V.  SinJde  (20  Missouri,  290) ;  Hook  v.  Turner  (22  Missouri, 
333) ;  StewaH  v.  Nelson  (25  Missouri,  309) ;  Story  on  Con- 
tracts, §  548. 

Wm.  J,  Wallace^  for  the  respondents  on  the  same  question, 
cited  Phijypin  v.  Stickney  (3  Metcalf,  384-388);  SmaU  v. 
Jones  (1  "Watts  &  Serg.,  128) ;  Veasey  v.  WiUia'ins  (3  Story's 
Rep.,  623) ;  3  Serg.  &  W.,  122, 127 ;  4  Den.,  287  ;  2  Kent, 
5th  ed.,  538,  539  ;  6  Johns.,  194 ;  13  Johns.,  112 ;  3  Johns. 
Ca.,  29  ;  Hill  &  Den.  Supp.,  191. 

By  the  Court — Peckham,  J.  Was  the  auction  sale  of  the 
property  under  the  mortgage  void,  as  against  public  policy, 
under  the  facts  of  this  case  1  I  think  not.  No  such  defence 
was  set  up  in  the  answer.  The  property  sold  was  of  the 
value  of  $6,000,  as  found  by  the  referee.  The  amount  to  be 
paid  therewitli  (the  notes)  was  $6,000.  The  amount  to  be 
paid  thereout  by  the  intestate,  to  whom  it  had  been  assigned 
in  the  mortgage,  was  the  same  substantially.  Whether  the 
mortgagor  was  or  not  insolvent  is  not  found  in  this  case.  If 
he  was  not  insolvent,  no  question  could  arise  as  to  this  sale, 
as  he  consented  to  it  precisely  as  it  occurred. 

K  he  was  insolvent,  no  one  could  be  injured  by  this  sale, 
unless  the  court  must  presume  that  the  property,  but  for  this 
arrangement,  would  certainly,  or  at  least  probably,  sell  for 
more  tlian  its  actual  value ;  as  by  the  arrangement,  the  debts 
of  the  parties  amounting  to  about  its  value,  were  to  be  satis- 
fied by  the  sale.     There  is  no  such  legal  presumption. 

In  my  opinion  this  aiTangement  was  for  honest  and  just 
purposes,  and  violates  no  sound  rule  of  public  policy. 
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Waggoner,  the  intestate,  was  at  that  time  an  assignee  and 
trustee  for  the  same  purpose  for  which  he  purchased  this 
property,  and  the  sole  purpose  for  which  this  arrangement 
was  made  seems  to  have  been  to  enable  him  more  effectually 
to  execute  that  trust.  There  was  no  agreement  not  to  bid, 
none  to  purchase  as  low  as  possible,  none  in  substance  to 
repress  or  prevent  competition.  The  bids  might  have  been 
double  what  they  were  without  any  surplus  and  without 
affecting  any  interest. 

No  principle  or  authority  warrants  a  court  to  pronounce 
such  an  arrangement  fraudulent,  as  matter  of  law ;  and  the 
finding  of  the  referee  negatives  all  fraudulent  intent  in  fact 
(See  Story  on  Cont,  §  548  ;  6  Watts  &  Serg.,  122 ;  PMjpptn 
V.  Stickney  (3  Met.,  387). 

This  does  not  in  any  degree  impair  the  general  doctrine  as 
established  in  this  State,  and  in  this  court,  on  the  subject  of 
combinations  to  prevent  competition  at  public  sales  or  lettings 
(  Woodworth  V.  Bennett^  arUe^  p.  273,  and  Atchison  v.  JUal- 
Ion,  ante,  p.  147,  just  decided  by  this  court ;  Meech  v.  JBen- 
nett,  Hill  &  Den.,  191),  as  it  does  not  come  within  the  rule. 
This  being  the  only  point  presented  for  reversal,  the  judg- 
ment is  affirmed  with  costs. 

All  concurring,  judgment  affirmed. 
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Susannah  Benneti,  Eespondent,  v.  Alfiied  S.  Cook,        172       1502 

impleaded,  &c.,  Appellant. 

The  statute  of  limitations  is  no  defence  to  an  action  at*  law  on  a  draft, 
brought  seven  years  and  five  months  after  the  cause  of  action  accrued, 
against  a  party  residing  in  Jersey  City,  though  doing  business  in  the 
city  of  New  York,  having  his  office  Uiere  and  being  there  openly  ten 
hours  in  the  day-time  of  every  business  day. 

If  the  statute  runs  at  all  during  the  presence  of  a  non-resident  within  the 
State,  such  presence  must,  in  any  view  of  the  case,  amount  in  the  aggre- 
gate to  six  years  to  render  the  defence  available. 

(Argued  Januoiy  26,  and  decided  January  81, 1871.) 
Hani>— Vou  IV.  68 
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Appeal  from  the  Superior  Court  of  the  city  of  New  York, 
affirming  a  judgment  upon  a  verdict  at  the  trial  term. 

The  action  was  commenced  May  80th,  1868,  seven  years 
and  five  months  after  the  draft  matured. 

The  statute  of  limitations  is  pleaded  by  the  defendant, 
Alfred  S.  Cook. 

On  the  day  the  bill  matured,  the  defendants  all  resided  out 
of  the  State,  but  on  the  day  following,  the  defendant,  Alfred 
S.  Cook,  "  came  into  the  city,  county,  and  State  of  New 
York,  openly  and  publicly,  and  so  that  he  might  have  been 
served  with  process  in  any  civil  action,  and  so  openly  and 
publicly  remained  in  said  city,  county  and  State,  during  the 
entire  business  day,  and  from  that  time  till  the  commencement 
of  the  action,  he  had  an  open  and  public  place  of  business  in 
said  city  of  New  York,  with  his  name  upon  the  door,  and 
has  attended  at  said  business  place  in  an  open  and  public 
manner  on  every  business  or  secular  day  since  that  time," 
and  during  the  full  business  day  from  eight  o'clock  a.  m.,  until 
six  o'clock  p.  M. 

During  all  that  time  the  defendant,  A.  S.  Cook,  resided 
with  his  family  in  Jersey  City,  and  returned  to  his  home 
each  night  after  business  hours,  and  returned  thence  to  his 
place  of  business  in  New  York,  openly  and  publicly,  on  the 
morning  of  each  secular  day,  excepting  a  very  few  days  when 
absent  on  business,  and  had  no  other  place  of  business  than 
in  New  York.    The  plaintiff  had  judgment  below. 

Nathaniel  C.  Moah^  for  the  appellant. 

Samuel  Hand^  for  the  respondent. 

By  the  Court — ^Peckham,  J.  Upon  the  facts  in  this  case, 
there  is  no  theory  in  the  law,  which  can  maintain  this  plea. 

At  the  time  the  draft  in  suit  was  protested  in  New  York 
city,  for  non-payment,  the  defendant  was  a  non-resident  of 
this  State.  He  returned  to  the  city  the  next  day  thereafter, 
and  remained  there  from  about  eight  in  the  morning  until  six 


1871.]  Bamaley  v.  Lelani).  589 

Statement  of  case. 

in  the  evening,  and  then  returned  to  hisoresidence  in  Jersey 
City,  and  thus  he  continued  to  return  to  the  city  of  New  York 
for  about  the  same  length  of  time,  each  day  except  Sundays, 
and  except  a  very  few  days  when  absent  from  sickness,  or 
unavoidably  detained,  until  this  suit  was  conmienced,  being 
for  about  seven  years  and  over.  He  went  to  New  York 
City,  openly  and  publicly ;  had  an  office  there  with  his  name 
thereon,  and  had  no  other  place  of  business.  During  aU  that 
time,  however,  he  resided  with  his  family  in  Jersey  City. 

The  counsel  for  the  defendant  insists  that  the  time  which 
the  defendant  was  actually  in  the  city  of  New  York,  should 
be  allowed  as  so  much  time  running  under  the  statute. 

If  that  should  be  allowed  it  makes  no  defence.  He  was 
not  only  a  resident  of  New  Jersey,  but  he  was  actually  in 
that  State  more  than  half  of  the  seven  years.  He  was  in 
New  York  at  no  time  more  than  ten  of  the  twenty-four 
hours  of  each  day.  The  authorities  have  been  fully  referred 
to,  and  ably  discussed.  But  there  can  be  no  pretence  for 
claiming  the  allowance  of  more  than  ten  of  the  twenty-four 
hours  each  day  for  the  running  of  the  statute,  if  he  can  be 
allowed  any  time  at  all,  when  a  non-resident  of  the  State,  and 
as  that  makes  no  defence,  there  is  no  occasion  to  decide  any- 
thing more. 

Judgment  affirmed  with  costs. 


JoHK  D.  Eamaley,  Eespondent,  v.  Chakles  Leland  and 

others.  Appellants. 

At  common-law,  innkeepers  are  insurers  of  the  property  of  their  guests. 

Under  our  statutes  (Laws  of  1855,  chap.  42),  innkeepers  who  have  provi- 
ded a  safe,  and  posted  notices  of  the  fact  in  accordance  with  the  act,  are 
exonerated  from  liability  for  "  money,  jewels,  and  ornaments,"  of  a  guest 
not  deposited  in  the  safe. 

But  the  exemption  is  limited  to  the  particular  species  of  property  named, 
and  being  in  derogation  of  the  common-law,  cannot  be  extended  in  its 
application  by  doubtfUl  construction. 
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Uddf  accordingly,  that  the  watch  of  a  guest  at  an  inn,  worn  and  used  by 
him  in  the  ordinary  manner,  is  neither  a  **  jewel  or  ornament** within  the 
meaning  of  the  act,  and  that  the  innkeeper  is  liable  for  the  loss  thereof 
in  the  room  of  the  guest,  notwithstanding  his  compliance  with  the  act 
of  1855. 

(Argued  January  SOtii ;  and  decided  February  7th,  1871.) 

Appeal  from  the  New  York  Superior  Court.  The  plain- 
tiff brought  his  action  in  the  Superior  Court  of  the  citj  of 
New  York,  against  the  defendants,  as  innkeepers,  to  recover 
the  value  of  property  lost  by  him  while  a  guest  at  their  inn. 

The  plaintiff,  in  April,  1867,  became  a  guest  at  the  inn 
kept  by  the  defendants  in  the  city  of  New  York,  the  "  Metro- 
politan Hotel,"  and,  on  retiring  to  his  room  for  the  night,  as 
he  says,  and  the  jury  have  found,  locked  the  door  of  his 
room,  and  placed  his  watch  and  money  under  his  pillow,  both 
of  which  were  stolen  during  the  night.  The  money  was  fifty 
dollars.  The  watch  and  appurtenances  were  worth  about 
$350. 

The  action  was  tried  by  a  jury,  and  on  the  trial  the 
defendants  offered  evidence  to  prove  that  a  notice  that  a  safe 
was  provided  in  the  office  of  the  hotel  for  the  safe-keeping  of 
money,  jewels  and  ornaments,  as  required  by  the  act  to  regu- 
late the  liability  of  hotel-keepers,  was  posted  in  a  conspicuous 
manner  in  the  room  occupied  by  the  plaintiff,  and  upon 
objection  by  the  plaintiffs  the  evidence  was  excluded,  and  the 
defendants  excepted. 

The  question  of  negligence  on  the  part  of  the  plaintiff  and 
the  defendants  respectively  as  connected  with  the  loss,  was 
submitted  to  the  jury,  who  foimd  a  verdict  for  the  plaintiff; 
and  the  judgment  upon  that  verdict  having  been  affirmed  by 
the  court  at  General  Term,  the  defend^its  have  appealed  to 
this  court. 

J,  Fitchy  for  the  appellants. 

J.  N.  and  J.  A.  JBalestiery  for  the  respondent. 
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Allen,  J.  The  plaintiff's  claim  was  for  the  value  of  a 
gold  watch,  with  the  chain,  seal  and  key  attached,  found  to 
be  worth  $353,  and  fifty  dollars  in  money,  stolen  from  his 
room,  at  the  defendants'  hotel,  during  the  night  of  April  9, 
1867,  and  the  recovery  was  for  the  money  as  well  as  the 
watch.  The  defendants  were  exonerated  from  liability  for 
the  money,  if  they  had  provided  a  safe  in  the  oflSce  of  the 
hotel  for  the  safe  keeping  of  money,  jewels  and  ornaments, 
and  a  notice  stating  the  fact  was  conspicuously  posted  in  the 
room  occupied  by  the  plaintiff.  (Laws  of  1855,  chap.  421 ; 
Hyatt  V.  Taylor^  42  K  Y.,  258.)  The  judge,  therefore, 
erred  in  the  exclusion  of  the  evidence  offered,  to  prove  the 
fact  that  the  notice  prescribed  by  the  act  was  posted  as 
required. 

Proof  was  given  that  a  safe  had  been  provided,  and  was 
then  in  the  office,  for  the  safe  keeping  of  the  property  of 
guests.  If  the  evidence  offered  and  rejected  had  been  admit- 
ted, there  could  have  been  no  recovery  for  the  money.  The 
defendants  were  liable  for  the  other  property,  under  the  rule 
of  the  common-law,  making  innkeepers  the  absolute  insurers 
of  the  property  of  guests.    {UiUett  v.  Swiftj  33  N.  Y.,  571.) 

The  statute  permits  a  proprietor  of  a  hotel  to  relieve  him- 
self from  his  strict  common  law  liability,  in  respect  to  certain 
classes  of  property,  upon  compliance  with  the  prescribed  con- 
ditions. But  the  exemption  is  limited  to  the  particular  spe- 
cies of  property  named,  and,  being  in  derogation  of  the  com- 
mon-law, cannot  be  extended  in  its  operation  and  effect  by 
doubtful  implication,  so  as  to  include  property  not  fairly 
within  the  terms  of  the  act.  The  rules  of  the  common-law 
touching  the  liability  of  innkeepers,  common  carriers  and 
the  like,  have  not  been  relaxed  by  the  courts  and  are  in  full 
force,  except  as  expressly  changed  by  statute,  or  as  they  may  be 
modified  by  special  contract.  By  statute,  the  proprietors  of 
hotels  may  provide  a  place  of  safe  keeping  of  "  money,  jewels 
or  ornaments  "  belonging  to  guests,  and  by  so  doing,  and 
giving  notice  as  directed  they  are  not  liable  "for  such  money, 
jewels  or  ornaments,"  by  theft  or  otherwise.     Certain  pro- 
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perty,  particularly  valuable  in  itself  taking  but  small  space 
compared  with  its  value  for  its  safe  keeping,  easy  of  conceal- 
ment and  removal,  holding  out  great  temptation  to  the  dis- 
honest, and  not  necessary  to  the  comfort  or  convenience  of 
the  guest  while  in  his  room,  is  made  the  subject  of  the  statu- 
tory exemption.  Property  of  a  different  description,  including 
all  that  which  is  useful  or  necessary  to  the  comfort  and  con- 
venience of  the  guest,  that  which  is  usually  carried  and  worn 
as  a  part  of  the  ordinary  apparel  and  outfit,  or  is  ordinarily 
used,  and  is  convenient  for  use  by  travelers  as  well  in  as  out 
of  their  rooms,  is  left,  as  before  the  statute,  at  the  risk  of  the 
innkeeper.  The  words  of  the  statute  must  be  taken  in  their 
ordinary  sense,  in  the  absence  of  any  indication  that  they 
were  used,  either  in  a  technical  sense  or  a  sense  other  tiian 
that  in  which  they  are  popularly  used.  A  watch  is  neither  a 
lewel  or  ornament,  as  these  words  are  used  and  understood, 
either  in  common  pariance  or  by  lexicographers.  It  is  no! 
used  or  carried  as  a  jewel  or  ornament,  but  as  a  time-piece  or 
chronometer,  an  article  of  ordinary  wear  by  most  travelers  of 
every  class,  and  of  daily  and  hourly  use  by  all.  It  is  as  use- 
ful and  necessary  to  the  guest  in  his  room  as  out  of  it,  in  the 
night  as  the  daytime.  It  is  carried  for  use  and  convenience 
and  not  for  ornament.  But  it  is  enough  that  it  is  neither  a 
jewel  or  ornament  in  any  sense  in  which  these  words  have 
ever  been  used.  The  question  of  negligence,  and  whether 
the  plaintiff  could  and  did  bolt  his  door,  were  properly  sub- 
mitted to  and  passed  upon  by  the  jury. 

Judgment  should  be  reversed  and  new  trial  granted,  costs 
to  abide  event,  unless  plaintiff  within  twenty  days  stipulates 
to  deduct  $50.96  from  the  verdict ;  in  that  case  judgment 
affirmed  for  the  residue,  without  costs  to  either  party  in  this 
court. 

All  the  judges  concurring,  judgment  ordered  accordingly. 
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CoBNELiA  Feequson,  Executiix  of  Haevet  D.  Ferguson, 
deceased,  Appellant,  v.  James  Tweedy  and  Maria  A. 
Tweedy,  his  wife,  and  "William  Griffith,  Respondents. 

As  a  general  rule,  actual  seizin  of  the  wife  during  coverture  is  necessary  to 
a  tenancy  by  the  curtesy. 

Where  there  is  an  outstanding  estate  for  life,  the  husband  cannot  be  the 
tenant  by  the  curtesy  of  the  wife's  estate  in  reversion  or  remainder,  unless 
the  particular  estate  terminate  during  coverture. 

The  wife  of  the  plaintiff  being  co-deviaee  with  her  brother  of  a  certain  farm, 
with  a  limitation  over  on  the  death  of  either  without  issue  to  the  survivor, 
by  deeds  interchange^  with  her  brother  before  marriage,  partitioned,  until 
either  should  die  without  issue  and  no  longer,  the  farm  devised,  and 
went  into  exclusive  possession  of  the  part  conveyed  to  her,  the  brother 
taking  exclusive  possession  of  the  part  conveyed  to  him.  The  wife  died 
leaving  issue  (the  defendant),  and  subsequently  the  brother  died  without 
issue, — Hddf  that  the  plaintiff  had  no  tenancy  by  the  curtesy  in  the  land 
conveyed  to  the  brother. 

(Argued  January  23,  and  decided  February  7, 1871.) 

Appeal  by  the  plaintiff  from  a  judgment  of  the  Supreme 
Court  rendered  at  a  General  Term  in  the  fourth  district, 
affirming  a  judgment  ordered  by  Mr.  Justice  Bockes,  at 
Special  Term  on  a  trial  before  him  without  a  jury,  dismissing 
the  complaint  of  the  plaintiffs  testator  with  costs. 

The  action  was  brought  originally,  by  Harvey  D.  Fergu- 
son, the  plaintiffs  testator,  for  equitable  relief  upon  the 
following  facts,  proved  and  found  by  the  judge  before  whom 
the  cause  was  tried,  to  wit : 

Henry  Green,  of  the  county  of  Montgomery,  was,  prior  to 
and  at  the  time  of  his  death,  the  owner  in  fee-simple  of  a 
farm  of  land  in  the  town  of  Florida  in  the  county  of  Mont- 
gomery, containing  about  800  acres. 

He  died  in  September,  1824,  leaving  a  will,  dated  August 
22d,  1824,  which  was  duly  proved  and  recorded. 

By  his  will  he  gave  his  farm  to  George  and  Maria  Green, 
his  two  illegitimate  children  "  begotten  on  the  body  of  Mary 
Brewer,"  in  fee  equally  to  be  divided  between  them,  share 
and  share  alike,  and  declaring  it  to  be  his  intent  that  if  either 
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said  George  or  Maria  should  die  without  lawful  issue,  thea 
the  survivor  should  take  the  whole,  to  hold  forever.  After 
the  death  of  Henry  Green,  the  two  illegitimate  children 
named  went  into  possession  of  the  farm  aforesaid,  claiming 
to  own  the  same  under  the  will.  In  February,  1830,  a 
creditor  of  George  Green,  commenced  proceedings  for  relief 
under  the  statute  i^ainst  absconding,  concealed  and  non- 
resident debtors,  and  such  proceedings  were  had  thereon  that 
trustees  were  appointed  for  all  the  creditors  of  George  Green, 
with  the  power  and  authority  given  them  by  law,  and  they, 
having  been  duly  qualified,  proceeded  in  the  discharge  of 
their  duties  and  gave  public  notice  as  required  by  statute  that 
they  would  sell  at  public  auction  on  the  7th  of  August, 
1830,  all  the  real  estate  of  George  Green  in  the  town  of 
Florida,  being  his  interest  in  the  farm  of  300  acres,  derived 
under  the  will  of  Henry  Green,  and  in  pursuance  of  this 
notice  a  sale  was  had  and  the  same  was  sold  and  struck  off 
to  one  Samuel  G.  Green  for  $525,  he  being  the  highest 
bidder,  and  on  the  9th  of  December,  1830,  the  trustees  con- 
veyed to  Samuel  G.,  tlie  premises  aforesaid  by  the  description 
of  "  all  the  right,  title  and  interest  of  George  Gi*een  afore- 
said, of,  in  and  to  that  certain  farm,  piece  or  parcel  of  land 
situated,  lying  and  being  in  the  said  town  of  Florida,  which 
was  given  and  bequeathed  to  the  said  George  Green,  by  the 
last  will  and  testament  of  his  father.  Captain  Henry  Green, 
being  known  and  distinguished  on  a  map  and  survey  thereof 
made  by  James  Frost  on  the  27th  day  of  October,  1830,  as 
lot  No.  107,  lot  No.  92,  and  the  south-west  half  of  lots  Nos. 
88  and  89,  reference  to  said  map  and  Bur\'ey  being  had  will 
more  fully  appear,  etc  This  deed  was  duly  acknowledged, 
afterward  duly  recorded  in  the  clerk's  oflSce  of  the  county  of 
Montgomery ;  and  the  various  proceedings  resulting  in  the 
sale  are  also  on  file  in  his  office.  After  the  sale  of  the  interest 
of  George  Green  as  before  stated,  and  in  the  year  1831,  Maria 
Green  and  Samuel  G.,  made  partition  of  the  farm  so  devised 
by  Henry  Green,  by  mutual  partition  deeds,  until  either 
George  or  Maria  should  die  without  issue  and  no  longer. 
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Maria  Green  married  Harvey  D.  Ferguson,  the  original 
plaintiff,  on  the  Ist  day  of  November,  1831,  and  died  intes- 
tate on  the  29th  of  August,  1832,  leaving  one  child,  Maria  A. 
Ferguson,  now  Maria  A.  Tweedy,  one  of  the  defendants,  her 
only  heir-at-law,  who  was  bom  on  the  29th  of  August,  1832. 
George  Green  died  intestate  in  1889  and  without  issue,  hav- 
ing never  married.  On  the  12th  of  December,  1853,  Maria 
A.  Ferguson,  the  daughter  of  Maria  Green,  married  James 
Tweedy.  Immediately  upon  the  partition  between  Maria 
Green  and  Samuel  G.  Green,  as  before  stated,  Samuel  G.  went 
into  the  actual  and  separate  possession  of  that  part  of  the  farm 
of  300  acres  described  in  the  deed  of  Maria  Green  to  him, 
and  remained  in  such  possession  until  it  came  to  the  possession 
of  William  Griffith,  as  hereinafter  mentioned,  and  the  part 
thereof  described  in  the  partition  deed  to  Maria  Green,  after 
such  partition,  went  into  the  separate  possession  of  Maria, 
and  she  continued  in  such  separate  possession  until  her 
death. 

Neither  Maria  Green  nor  the  plaintiff,  at  any  time,  during 
her  coverture  under  the  marriage  between  them,  nor  at  any 
other  time  after  the  execution  of  the  deed  from  Maria  to 
Samuel  G.  Green,  had  any  possession  of  the  premises  described 
in  such  last  mentioned  deed,  or  of  any  part  thereof,  or  received 
any  of  the  rents  and  profits  thereof. 

On  the  24th  of  November,  1865,  the  defendant,  William 
Griffith,  purchased,  and  Samuel  G.  Green  conveyed  to  him 
by  deed,  the  premises  then  in  possession  of  Samuel  G. 
Green,  which  deed  was  on  tlie  3d  day  of  December 
1855,  recorded  in  the  clerk's  office  of  the  county  of  Mont- 
gomery. 

The  portion  of  the  300  acres  consisting  of  about  152  acres 
mentioned  in  the  partition  deed  of  Samuel  G.  Green  to  Maria 
Green,  dated  April  11th,  1831,  from  the  death  of  Maria 
Ferguson  to  the  time  of  the  execution  of  the  deed  of  the 
same  date  by  Harvey  D.  Ferguson  and  wife,  to  Maria  A. 
Twe'jdy  was  in  the  exclusive  possession  of  Harvey  D.  Fergu- 
son, he  claiming  the  same  as  tenant  by  the  curtesy. 
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In  November,  1862,  Hai-vey  D.  Ferguson  and  wife  gave, 
for  the  consideration  of  SljOOO,  a  deed  to  Maria  A.  Tweedy 
of  the  premises  described  in  the  partition  deed  from  Samuel 
G.  Green  to  Maria  Green,  and  since  the  execution  of  that 
deed  Maria  A.  Tweedy  has  had  the  possession  thereof. 
Harvey  D.  Ferguson  was  not  a  party  to  or  in  any  way  con- 
nected with  the  suit  of  Tweedy  and  wife  against  Samuel  G. 
Green,  mentioned  below. 

In  1854,  Mrs.  Tweedy  commenced  an  action  to  recover  of 
Samuel  G.  Green,  the  portion  conveyed  to  and  occupied  by  him, 
on  the  ground  that  she,  as  heir  of  her  mother,  was  entitled 
under  the  will  to  the  whole,  George  Green  having  died  without 
issue.  Judgment,  however,  was  given  in  her  favor  for  but 
an  undivided  half,  it  having  been  held,  as  is  alleged,  that  the 
estate  of  George  Green  became  a  fee-simple,  absolute  upon 
the  death  of  Maria  Green  in  his  lifetime,  the  limitation  over 
to  her  being  only  in  case  she  survived  him.  The  original 
plaintiff,  therefore,  brought  this  action  against  Mrs.  Tweedy, 
and  Griffith  claiming  that  he  was  entitled  to  possession,  and 
rents  and  profits,  as  tenant  by  the  curtesy,  in  which  he  was 
defeated  in  the  Supreme  Court,  and  appealed  here. 

John  H,  Reynolds^  for  the  appellant,  insisted  that  as  Mrs. 
Tweedy,  in  her  suit  against  Samuel  G.  Green  recovered  one- 
half  the  premises  as  heir-athlaxo  of  her  mother,  she  could  not 
deny  that  her  mother  had  seizin  at  the  time  of  her  death, 
and  hence  during  coverture.  And  this  judgment  is  conclu- 
sive as  against  her  of  her  mother's  seizin.  He  cited,  upon 
this  point,  1  Greenl.  Evi.,  §  534;  Rex  v.  St  Pcmcras 
(Peake's  Cases,  210) ;  2  Saunders'  E.,  159,  note  10;  Andrefms 
V.  Brown  (3  Cushing,  130) ;  Adams  y.  Pearson  (7  Pick.,  341) 
That  a  wife  has  sufficient  seizin  to  give  her  husband  tenancy 
by  the  curtesy,  if  it  is  such  seizin  as  enables  her  heir-at-law 
to  inherit,  he  cited  4  Kent,  29 ;  Jackson  v.  Johnson  (5  Cow., 
74) ;  Adair  v.  Lott  (3  Hill,  182) ;  Kline  v.  Barler  (6  Conn. 
K.,  494) ;  Bush  v.  Bradley  (4  Day.,  298) ;  EUswoHh  v.  Cook 
(8  Paige,   643) ;  De  Oray  v.  Richardson  (3  Atk.,  469) ; 
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Sterling  v.  PerlingUm  (3  Eq.  Ca.  Abr.,  730).  That  even  if 
there  were  an  outstanding  estate  in  Samuel,  for  the  life  of 
George,  it  could  not  affect  the  right  to  curtesy  in  the  remain- 
der, he  cited  Adair  v.  Lott  {supra)  ;  1  Washburn  on  Keal 
Property,  137 ;  Sterling  v.  Perlington  {supra) ;  Waas  v. 
Buckman  (38  Maine,  360) ;  VanardsaU  v.  FonUetoy  (7  B. 
Mon.,  407) ;  Jackson  v.  Johnson  (5  Cow.  R.,  74) ;  Green  v. 
Anderson  (8  Humph.,  307). 

Samuel  W,  Jackson^  for  the  respondents.  Tweedy  and  wife, 
that  the  conveyance  by  Maria  Green  to  Samuel  G.  Green, 
before  her  marriage,  of  the  premises  in  question,  and  his 
entry  and  exclusive  occupation  thereof  under  such  convey- 
ance, created  a  paramount  outstanding  life  estate  in  S.  G. 
Green,  which  endured  during  the  life  of  Maria  Green,  and 
prevented  seizin  by  her  during  coverture,  cited  Adair  v. 
ZoU  (3  Hill,  184) ;  Jackson  v.  Johnson  (5  Cow.,  74,  97, 102)  ; 
Ellsworth  V.  Cook  (8  Paige,  643) ;  4  Kent,  29,  30) ;  Pond  v. 
Bergh  (10  Paige,  154).  The  seizin  must  be  actual  seizin,  and 
there  can  be  no  seizin  in  deed,  or  in  law,  of  a  vested  remain- 
der limited  on  a  precedent  freehold  estate.  {Oreen  v.  Pal- 
mer^ 1  Barb.,  506 ;  Durnham  v.  Osbom^  1  Paige,  634 ;  Rey- 
nolds V.  Reynolds^  5  Paige,  161 ;  In  the  Matter  of  Cregier^ 
1  Barb.  C.  E.,  598.)  S.  G.  Green  had  an  absolute  estate  for 
the  life  of  George  Green  in  the  premises  by  the  partition 
deed  of  Maria  to  him.  A  grantor  cannot  claim  lands  in 
opposition  to  his  own  deed.  {Jackson  v.  BvU^  1  Johns.  Ca., 
81,  90 ;  Granger  v.  Arden^  10  Johns.  R.,  292 ;  Jackson  v. 
Murray^  12  Johns.,  200 ;  Jackson  v.  Stevens^  13  Johns.  E., 
316.)  And  the  possession  of  a  grantee  is  advei'se  to  his 
grantor  to  the  extent  of  the  grant,  and  all  persons  claiming 
under  the  same  title.  {Everett  v.  Wilsony  4  Barb.,  180, 185, 
186,  187;  Bradstreet  v.  Clark^  12  Wend.,  675;  Jackson  y. 
Newtonyli  JohwA.  R.,  362;  Sparrow  \,  Kingman^  1  Comst., 
242 ;  Pawlet  v.  Glark^  4  Peters,  504, 505 ;  Bradstreet  v.  Hunt- 
ingtony  5  Peters,  429 ;  Jackson  v.  Hord^n^  8  Cow.,  323,  326, 
327.) 
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FoLOER,  J.  This  action  cannot  be  sustained  unless  Harvey 
D.  Ferguson,  the  testator,  had  in  his  lifetime  an  estate  as 
tenant  by  the  curtesy  in  the  premises,  or  some  part  of  them, 
which  were  recovered  in  the  action  of  the  respondents  against 
Samuel  G.  Greon,  judgment  wherein  was  I'endered  on  the  1st 
of  February,  1861.  To  establish  such  tenancy  there  were 
needed  four  things :  Marriage,  issue  of  the  marriage,  death 
of  the  wife,  and  her  seizin,  during  marriage,  of  the  premises 
in  question.  There  is  no  dispute  but  that  all  of  these  existed, 
save  the  last. 

It  is  a  general  rule  that  to  support  a  tenancy  by  the  curtesy 
there  mxist  be  an  actual  seizin  of  the  wife.  (Mercer's  Lessee 
V.  Selderiy  1  How.  U.  S.,  37-54.)  The  rule  is  not  inflexible. 
There  are  exceptions  to  it.  The  possession  of  a  lessee  under  a 
lease  reserving  rent,  is  an  actual  seizin,  so  as  to  entitle  the 
husband  to  a  life  estate  in  the  land  as  a  tenant  by  the  curtesy, 
though  he  has  never  received  or  demanded  rent  during  the 
life  of  his  wife.  (JSUsworth  v.  Cook,  8  Paige,  646.)  Wild, 
unoccupied  or  waste  lands  maybe  constructively  in  the  actual 
possession  of  the  wife.  (8  J.  E.,  271.)  A  recovery  in  an 
ejectment  has  been  held  equivalent  to  an  actual  entry.  (8 
Paige,  supfxi.)  And  it  has  been  held  that,  where  the  wife 
takes  under  a  deed,  and  there  is  no  adverse  holding  at  the 
time,  that  actual  entry  is  not  necessary.  {JacTcson  v.  Johnson, 
5  Cow.,  74.)  But  the  facts  of  this  case  open  not  the  door 
for  any  of  these  exceptions  to  come  in.  Before  the  marriage 
of  the  testator  to  his  wife,  she  did  convey  by  quit-claim  deed 
the  premises  in  question  for  a  term  which  was  in  its  duration 
as  long  as  her  life.  The  grantee  in  that  deed,  thus  acquiring 
an  estate  for  her  life  in  the  lands,  did  enter,  and  he  and  his 
assign  held  the  possession  up  to  her  death  and  afterward.  It 
is  true  that  this  deed  was  one  of  two,  interchanged  between 
the  parties  to  effect  an  amicable  partition  of  premises  held  by 
them  at  that  time  in  common.  But  the  execution  of  these 
deeds,  if  followed,  as  it  was,  by  possession  in  severalty,  was 
valid  and  suflScient  to  sever  the  possession  for  the  lifetime  of 
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the  testator's  wife.  (Baker  y/Zorillardy  4  N.  T.,  257 ;  Car- 
penter V.  Schermerhorrij  2  Bai'b.  Ch.,  314,  21.) 

And  from  the  time  of  the  execution  by  her  of  that  deed, 
until  the  day  of  her  death,  she  had  not,  nor  had  her  husband, 
actual  possession  of  the  premises;  she  nor  he  made  claim  to 
the  possession  of  them ;  she  nor  he  received  rent  or  other 
profit  from  them ;  she  nor  he  had  right  to  ask  possession  or 
rent  or  profit.  In  short,  there  did  not  any  fact  exist  which, 
for  her  lifetime,  after  the  execution  of  the  deed,  gave  her  a 
constructive  possession  or  right  of  possession.  On  the  con- 
trary, there  did  exist  in  another,  so  far  as  she  and  her  hus- 
band were  concerned,  exclusive  possession,  and  right  of  such 
possession,  for  a  term  which  ran  for  her  life.  There  was, 
then,  an  outstanding  estate  for  life  in  the  premises,  which, 
beginning  before  her  coverture  began,  did  not  end  until  her 
coverture  ended.  And  it  is  settled,  that  if  there  be  an  out- 
standing estate  for  life,  the  husband  cannot  be  the  tenant  by 
the  curtesy  of  the  wife's  estate  in  reversion  or  remainder, 
unless  the  particular  estate  be  ended  during  the  coverture. 
{Stoddard  v.  Gibbs^  1  Sumner,  263-70  \  In  re  Oregier^  1 
Barb.  Ch.  R,  598). 

It  is  among  the  facts  found  by  the  learned  justice  before 
whom  the  action  was  tried,  that  the  possession  of  the  grantee 
in  that  deed,  and  of  his  assign,  was  actual  and  exclusive.  It 
is  found,  also,  that  neither  the  wife  of  the  testator,  nor  the 
testator  himself,  did  at  any  time  after  the  execution  of  that 
deed  have  actual  possession  of  the  premises,  or  receive  the 
rents  and  profits  thereof.  And  these  findings  are  upheld  by 
the  proof. 

There  is  no  escape  from  the  conclusion  that  there  was 
lacking  one  of  the  essentials  in  a  tenancy  by  the  curtesy  in 
favor  of  the  testator. 

This  defect  in  the  plaintifiT's  case  being  fatal,  it  is  not 
necessary  that  we  examine  the  other  questions  involved. 

The  judgment  of  the  court  below  should  be  affirmed,  with 
costs  to  the  respondent. 

All  the  judges  concurring,  judgment  affirmed.  ^ 
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Elizabeth  F.  Caggeb,  Administratrix  of  Peter  Cagger, 

deceased,  v.  MARTENirs  Lansing. 

Part  payment  on  a  parol  contract  for  the  sale  of  an  interest  in  land  does  not 
take  the  case  out  of  the  statute  so  as  to  enable  the  vendor  to  sue  for  the 
balance. 

Where  a  parol  contract  for  the  sale  of  land  by  the  plaintiff  to  the  defendant 
haying  been  made,  the  latter  pays  a  portion  of  the  purchase-money,  and 
thereupon  a  deed,  fully  executed,  is  delivered  by  the  plaintiff  to  the 
defendant's  brother,  upon  the  agreement  that  when  the  defendant  pays 
the  balance,  his  brother  shall  deliver  the  deed  to  him,  he  agreeing  to 
pi^  such  balance, — Held,  in  an  action  to  recover  the  sum  unpaid,  that 
it  was  to  enforce  a  parol  contract  for  the  sale  of  land,  which  was  void, 
and  the  action  could  not  be  maintained. 

The  deed  executed  by  the  vendor  cannot  be  said  to  contain  the  terms  of 
the  contract,  nor  can  the  purchaser  be  held  bound  thereby,  as  it  has  never 
been  delivered  to  or  accepted  by  him. 

Neither  can  the  action  be  maintained  as  for  the  purchase-money  of  land 
actually  sold  and  conveyed ;  for  until  the  delivery  to  the  dtfendant  of  the 
deed,  no  title  passes. 

(Argued  October  27, 1870 ;  decided  February  7, 1871.) 

Appeal  from  a  judgment  ordered  by  the  General  Term  of 
the  Supreme  Court,  in  the  third  Department,  upon  a  verdict 
ordered  for  the  plaintiff  at  circuit. 

This  is  an  action  to  recover  the  sum  of  $1,000,  balance  of 
the  purchase-money  of  a  sale  by  the  plaintiff's  intestate, 
Peter  Cagger,  of  his  interest  in  a  certain  farm  situate  in  the 
county  of  Rensselaer,  occupied  by  the  defendant. 

It  appeared  that  previous  to  1838,  Stephen  Van  Rensselaer 
had  leased  or  granted  the  premises  in  question  to  Peter  W. 
Witbeck,  reserving  certain  perpetual  rents,  and  the  right  of 
re-entry  for  non-payment.  That  he  willed  this  right  in  the 
land  under  this  instrument  to  his  son,  Wm.  P.  Van  Rensse- 
laer, and  in  1839  died.  Wm.  P.  Van  Rensselaer  commenced 
an  action  in  ejectment  to  recover  possession  of  the  land 
from  the  defendant,  on  the  ground  of  non-payment  of  the  rent 
under  said  lease.  While  the  suit  was  pending  he  transferred 
his  interest  in  the  suit  and  in  the  farm,  and  all  his  rights 


1871.]  Caggkb  v.  Lansing.  551 

Opinion  of  the  Oart,  per  Qroybb,  J. 


thereto,  to  James  Kidd  and  Peter  Cagger.  Judgment  was 
subsequently  recovered  against  the  defendant  in  the  action 
for  the  recoveiy  of  the  premises  therein.  On  the  Ist  Decem- 
ber, 1864,  Kidd  conveyed  all  his  interest  in  the  farm  and 
all  his  interest  in  the  lease  to  Cagger.  / 

The  plaintiff  gave  evidence  tending  to  show,  that  in  Septem- 
ber, 1865,  the  defendant  was  ejected  from  his  farm  on  behalf  of 
Cagger,  and  about  a  month  afterward,  in  October,  1865,  Cag- 
ger, with  his  wife,  executed  a  quitclaim  to  the  defendant  of 
all  his  interest  in  the  farm,  at  the  agreed  price  of  $5,000. 
The  defendant  then  paid  $4,000  of  the  $5,000  down,  and 
asked  a  few  days  to  pay  Mr.  Cagger  the  remaining  $1,000, 
and  Mr.  Cagger  granted  the  time,  and  delivered  the  deed  to 
Obadiah  E.  Lansing,  brother  of  the  defendant,  to  be  handed 
to  the  defendant  when  he  paid  the  $1,000.  The  defendant 
having  failed  to  pay  the  amount  within  the  time,  this  action 
was  brought,  and  upon  Mr.  Cagger's  death  continued  by  his 
administratrix. 

Among  other  defences  interposed  by  the  defendant,  was 
that  the  claim  of  the  plaintiff  was  upon  a  parol  contract  made 
between  him  and  the  defendant  for  the  sale  of  land. 

The  plaintiff  had  a  verdict  ordered  at  the  circuit,  which 
was  afltened  at  the  Greneral  Term. 

The  case  is  reported  below  in  57  Barbour. 

Zyman  Tremam  and  Anson  Bingham^  for  the  appellant. 

Samud  Ha/nd,  for  the  respondent. 

Gboveb,  J.  The  contract  between  the  plaintiff's  intestate, 
and  the  defendant  was  for  the  sale,  by  the  former  to  the  lat- 
ter, of  an  interest  in  land,  and  was  by  parol,  and  consequently 
void  by  section  8,  volume  2  of  the  Revised  Statutes,  135.  Pay- 
ment by  the  defendant  to  the  intestate  of  a  part  of  the  pur- 
chase-money, did  not  take  the  contract  out  of  the  statute  so 
as  to  enable  the  intestate,  or  his  representatives,  to  maintain 
an  action  thereon  for  the  recovery  of  the  balance  of  the  pur- 
chase-money agreed  to  be  paid  for  the  land.    ( Van  AUtyne 
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V.  Wimjple,  5  Cawen,  162 ;  Baldwin  v.  Palmer^  10  N.  T., 
232.)  Payment  of  this  purchase-money  by  the  defendant  to 
the  intestate  did  not  make  this  a  valid  contract  against  the 
former.  The  other  ground,  upon  which  it  is  claimed  by  the 
counsel  for  the  respondent  that  the  contract  is  valid^  is  the 
fact  that  a  deed  purporting  to  convey  the  interest  of  the 
intestate  in  the  land  to  the  defendant  was  executed  by  the 
former,  and,  by  agreement  of  the  parties,  was  at  ther  time 
placed  in  the  hands  of,  or  delivered  to,  a  third  person,  to  be 
by  the  latter  delivered  to  the  defendant,  upon  payment  by 
him,  within  a  few  days,  of  the  sum  of  $1,000,  the  balance  of 
the  purchase-money,  which  payment  the  defendant  promised 
to  make.  This  clearly  was  a  delivery  of  the  deed  to  the 
third  person,  to  be  delivered  to  the  defendant  as  the  deed  of 
the  intestate  upon  performance  by  the  defendant  subsequently 
of  the  condition,  that  is,  of  paying  the  money  according  to  the 
agreement.  This  was  a  delivery  by  the  intestate  as  an  escrow, 
only,  had  it  been  made  pursuant  to  a  valid  contract  for  the 
sale  of  the  land.  {Jackson  v.  CaUin^  2  Johns.,  247.)  Until 
performance  by  the  defendant  of  the  condition,  no  title  passed 
from  the  intestate  to  him  by  virtue  of  the  deed.  {Jackson  v. 
Catliuy  supra ;  Thurman  v.  Booth^  21  Wend.,  267 ;  Smith 
V.  South  Boyalton  Bank^  32  Vermont,  341.)  This  fiimishes 
a  perfect  answer  to  the  position  of  the  respondent's  counsel, 
that  the  recovery  in  this  case  may  be  sustained  upon  the 
ground  that  it  was  for  lands  sold  and  conveyed  by  the  intes- 
tate to  the  defendant,  as  no  lands  nor  any  interest  therein 
have  been  sold  and  conveyed  by  the  latter  to  the  for- 
mer. The  law,  as  insisted  by  the  counsel  for  respondent, 
that  the  purchase-money  agreed  by  parol  to  be  paid 
for  lands  conveyed  may  be  recovered  by  action,  is  shown 
by  an  unbroken  current  of  authority  in  this  State, 
from  Shepherd  v.  Zitile{l^  Johns.,  210),  to  RamUtanY.  Grid- 
ley  J  decided  by  this  Court  at  the  present  term.  But  the  fects 
fail  to  bring  this  case  within  the  rule,  there  having  been  no 
conveyance  to  the  defendant.  The  counsel  for  the  respond- 
ent insists  that    the   deed  executed  by  the    intestate  and 
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delivered  in  escrow  is  a  contract  for  the  sale  of  the  land 
executed  by  the  intestate.  This  position  cannot  be  sustained. 
The  deed  purports  to  be  a  conveyance  of  all  the  intestate's 
interest  in  the  premises  for  a  consideration  therein  expressed 
of  $1,000,  but  is  wholly  silent  as  to  the  terms  of  the 
contract  pursuant  to  which  it  was  made.  If  delivered 
to  and  accepted  by  the  defendant,  it  would  have  opeilated  as 
a  conveyance,  but  it  would  be  resorted  to  in  vain  to  find  evi- 
dence of  the  contract  pursuant  to  which  it  had  been  deliverd, 
as  it  contains  no  recitals  of  any  agreement  or  other  reference 
thereto.  No  one  will  contend  that  a  contract  for  the  sale  of 
land,  executed  by  the  vendor,  is  binding  upon  the  purchaser 
unless  the  contract  is  delivered  to  and  accepted  by  the  purchaser 
as  a  valid  subsisting  contract.  A  delivery  in  escrow  cannot 
bind  the  purchaser,  although  he  verbally  promises  to  perform 
the  condition.  Until  performance  and  acceptance  by  the  pur- 
chaser, he  is  at  liberty  to  abandon  the  contract.  It  is  said 
that  this  must  be  regarded  as  an  executed  contract  by  the 
intestate  for  the  reason  that  he  had  done  all  required  on  his 
part,  and  that  all  that  remained  to  consummate  it,  as  such, 
was  performance  by  the  defendant.  The  answer  to  this  is, 
that  what  the  intestate  did,  did  not  constitute  a  transfer  of 
his  title  to  the  defendant ;  and  whether  it  would  result  in  such 
transfer  depended  entirely  upon  the  performance  of  the  con- 
dition by  him.  This  never  having  been  performed,  and  the 
defendant  refusing  to  perform  it,  all  the  acts  of  the  intestate 
became  nugatory.  The  deed  became  wholly  inoperative,  and 
the  rights  of  the  parties  the  same  as  though  nothing  had 
been  done.  It  was  said  by  the  Supreme  Court,  that  it  was 
the  defendant's  own  wrong  that  the  money  was  not  paid ;  but 
this  may  be  said  in  every  case  where  a  party  fails  to  perform  a 
contract  void  by  the  statute  of  frauds.  The  position  of  the 
defendant  is :  true  I  have  not  paid  the  money,  but  the  title  has 
not  been  conveyed  tome,  nor  has  there  been  any  legal  contract 
within  the  statute  for  such  conveyance.  Again  it  is  said  by  the 
Court  that  the  defendant  may  be  regarded  as  estopped  from  set- 
ting up  the  invalidity  of  the  contract.  I  can  see  nothing  in  the 
Hani>— Vol.  IV.        70 
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case  sustaining  this  position.  He  received  nothing  whatever 
under  it.  True,  there  was  some  slight  evidence  that  he 
received  possession  of  the  farm  in  consequence  of  it,  but  it  is 
manifest  that  this  view  had  no  consideration  upon  the  trial, 
the  defendant  offered  to  prove  that  he  was,  at  the  time,  and 
for  years  before  had  been,  in  possession  of  the  farm,  and  this 
evidence  was  rejected  as  immaterial.  Besides,  the  taking 
possession  would  not  have  estopped  him  in  a  court  of  law 
from  availing  himself  of  the  statute,  as  a  defence.  This,  if 
true,  together  with  other  acts  of  part  performance,  might  have 
been  held  sufficient  for  a  court  of  equity  to  enforce  specific 
performance.  The  court  erred  in  denying  the  defendant's 
motion  for  a  nonsuit,  upon  the  ground  that  the  contract  being 
by  parol,  was  void  by  the  statute  of  frauds.  It  is  unnecessary 
to  examine  the  other  exceptions  insisted  upon  by  the  appellant's 
counsel.  The  judgment  appealed  from  must  be  reversed,  and 
a  new  trial  ordered,  costs  to  abide  event. 

Church,  Ch.  J.,  and  Geover,  Peokham  and  Eapallo,  J  J., 
concur ;  Allen  and  Folgee,  JJ.,  did  not  vote ;  Andrews,  J., 
absent. 

Judgment  reversed. 


Henry  D.  Brookman  et  al.,  Appellants,  v.  Henry  F.  HAMnj. 

et  al.,  Eespondents. 

Any  State  legislation  proyiding  for  the  enforcement  of  Skinariiime  claim  or 
contract,  except  by  common-law  remedy,  infringes  upon  the  exclusive 
jurisdiction  of  the  federal  courts,  and  is  in  violation  of  the  federal  dm- 
stitution. 

But  as  to  claims,  not  in  their  nature  maritime,  against  the  owners  of  vess^ 
the  State  jurisdiction  is  complete,  and  there  is  no  restriction  upon  its 
power  to  prescribe  forms  and  methods  of  proceeding  to  enforce  them. 

It  is  not  material  to  the  question  of  constitutionality,  in  any  particular  case, 
whether  the  admiralty  courts  do  or  do  not  proceed  in  such  case  in  rem^ 
but  the  test  is  the  nature  of  the  claim,  whether  maritime  or  otherwise. 

Ships  and  vessels,  when  within  the  territorial  jurisdiction  of  the  States,  are 
not  exempt  from  the  operation  of  their  laws  for  the  collection  of  claims, 
or  the  creation  or  enforcement  of  liens  not  founded  uponmaritme  coniraeU 
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or  tarts;  but  as  to  the  latter,  the  Jurisdiction  of  the  admiralty  is,  except 
as  to  mere  common-law  remedies,  and  with  the  reservation  as  to  inland 
lakes  and  rivers  contained  in  the  act  of  congress  of  1845,  exclusive  in  all 
cases,  as  well  where  they  proceed  only  in  personam  as  in  rem^ — Hetd, 
accordingly,  that  claims  for  wharfage  of  a  sea-going  vessel  are  maritime 
in  their  nature,  and  the  act  of  1862  (chap.  482  of  Laws  of  1862),  therefore, 
in  so  &r  as  it  provides  for  attachments  and  other  proceedings^  tn  rem 
against  vessels  for  such  claims,  is  void ;  and  a  bond  given  to  discharge 
such  an  attachment  cannot  be  enforced. 

In  re  Steamboat  Jowphine  (39  N.  Y.,  19),  explained  and  lunited. 

Where  in  an  action  upon  a  contract,  it  appears  from  the  facts  stated  in  the 
case,  that  the  obligation  was  void,  having  been  given  to  a  public  officer 
in  a  void  proceeding,  a  judgment  for  the  plaintiff  wiil  be  reversed  by  this 
court,  though  no  exceptions  on  those  grounds  were  taken  by  the  defend* 
ant  on  the  trial. 

(Argued  April  12,  and  decided  May  17, 1871.) 

Appeal  f5pom  a  judgment  of  the  Supreme  Court,  at  Gen- 
eral Term,  in  the  first  district,  reversing  a  judgment  in  favor 
of  the  plaintiffs,  entered  on  the  verdict  of  a  jury. 

The  action  was  brought  upon  a  bond  given  to  discharge  a 
vessel  from  an  attachment  issued  in  pursuance  of  the  "  act  to 
provide  for  the  collection  of  demands  against  ships  and  ves- 
sels," passed  April  24,  1862. 

The  claim  of  the  attaching  creditor  was  for  wharfage  of  the 
vessel  at  the  port  of  New  York.  It  is  admitted  by  the  plead- 
ings that  she  was  a  sea-going  or  ocean-bound  vessel. 

The  question  litigated  at  the  trial  was,  whether  the  plaintiff 
was  entitled  to  recover  double  wharfage  under  the  provisions 
of  section  two  of  chapter  254  of  the  Laws  of  1860. 

No  point  was  raised  at  the  trial  in  respect  to  the  constitu- 
tionality of  the  attachment  law  of  1862,  or  the  jurisdiction 
of  the  officer  issuing  the  attachment. 

There  was  no  motion  for  a  new  trial  at  Special  Term.  An 
appeal  from  the  judgment  was  taken  to  the  General  Term, 
on  a  case  containing  exceptions. 

At  the  General  Term  the  judgment  was  reversed  on  the 
ground  of  the  unconstitutionality  of  the  act  of  1862,  on  the 
authority  of  the  case  of  Bvrd  v.  The  Steamboat  Josephine 
(39  N.  T.,  19). 
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jE  Terry ^  for  the  appellants. 

W.  J.  Foster^  for  the  respondents. 

Ra  pallo,  J.  The  principle  upon  which  the  decision  of  this 
court,  in  the  case  of  Bird  v.  The  Steamhoat  Josepliine^  is 
founded,  appears,  from  the  opinion  of  the  Supreme  Court  in 
the  first  district,  in  the  case  of  Ferran  v.  Jffosford^  which  was 
followed  in  the  present  case,  to  have  been  somewhat  misap- 
prehended. It  is  stated,  in  the  opinion  referred  to,  that  this 
court  decided,  in  the  case  of  The  Josephvne^  "  that  a  statute 
passed  by  a  State  legislature,  conferring  the  right  to  a  lien  on 
a  vessel,  and  to  proceed  against  her  by  name,  whatever  m/iy 
he  the  nat'ure  of  the  daim^  is  unconstitutional  and  void ;"  and 
"  that,  if  the  proceeding  is  in  rem^  and  against  the  vessel  by 
name,  this  is  conclusive,  and,^^  ee^  shows  that  it  is  one  of 
maritime  jurisdiction,  and  exclusively  within  the  jurisdiction 
of  the  district  courts  of  the  United  States." 

As  this  interpretation  of  the  decision  is  liable  to  mislead, 
it  is  proper  that  it  should  be  corrected. 

By  reference  to  the  opinion  of  Mason,  J.  (39  N.  T.,  25),  it 
will  be  seen  that  the  nature  of  the  claim  is  the  essential  point 
upon  which  the  constitutional  question  turns.  He  says :  "  The 
statute  itself  is  unconstitutional  if  this  is  to  he  regarded  as  a 
maritime  contraoty  of  which  a  court  of  admiralty  has  juris- 
diction." The  form  of  proceeding  under  the  statute  does 
not  and  cannot  determine  whether  the  claim  which  is  sought 
to  be  enforced  thereby  is  or  is  not  maritime  in  its  nature.  It 
was  necessary  to  examine  the  form  of  proceeding,  not  for  the 
purpose  of  determining  the  character  of  the  claim,  but  of 
ascertaining  whether  the  attachment  proceeding  was  or  was 
not  a  common-law  remedy ;  for,  unless  it  was  such,  the  saving 
clause  in  the  act  of  1789  did  not  preserve  the  right  to  pursue 
it  in  a  State  tribunal  in  a  maritime  case. 

The  invalidity  of  these  attachments  laws,  when  employed  to 
enforce  maritime  claims,  does  not  result  merely  from  the  form 
of  proceeding  which  they  prescribe,  but  from  the  fact  that  the 
States  have,  by  the  Constitution,  granted  to  the  judicial 
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department  of  the  federal  government  jurisdiction  in  all 
cases  of  admiralty  and  maritime  jurisdiction,  and  that  con- 
gress (as  it  had  power  to  do)  has,  by  the  act  of  1789  (1  Stat. 
at*Large,  p.  76,  §  9),  declared  the  federal  jurisdiction  in  civil 
causes  of  that  character  exclusive,  and  vested  it  in  the  district 
courts  of  the  United  States.  This  act  absolutely  divests  the 
State  tribunals  of  jurisdiction  to  enforce  maritime  claims  or 
contracts,  subject  only  to  the  proviso  which  saves  to  suitors 
the  right  in  such  cases  to  pursue  in  the  State  courts  such 
common-law  remedies  as  the  common  law  is  competent  to 
give. 

It  is  impossible  to  escape  the  conclusion  that  any  State  law 
which  attempts  to  provide  for  the  enforcement  of  a  maritime 
claim  or  contract  by  any  but  a  common-law  remedy  infringes 
upon  the  exclusive  jurisdiction  of  the  federal  courts  over  that 
class  of  cases,  and  is  as  clear  a  violation  of  the  federal  compact 
as  would  be  a  law  providing  for  the  enforcement  by  State 
tribunals  of  the  rights  of  patentees  or  any  other  description 
of  claims  exclusively  cognizable  in  the  courts  of  the  United 
States.  But  it  is  equally  plain,  that,  as  to  claims,  not  in  their 
nature  maritime,  against  the  owners  of  vessels,  the  State  juris- 
diction is  unimpaired,  and  that,  consequently,  the  act  of  1789 
imposes  no  restriction  upon  the  power  of  the  States  to  pre- 
scribe such  forms  of  proceeding  for  their  collection  as  they 
may  deem  appropriate.  Nor  are  ships  and  vessels,  when 
witiiin  the  territorial  jurisdiction  of  the  States,  in  any  manner 
exempted  from  the  operation  of  their  laws  for  the  collection 
of  claims,  or  the  creation  or  enforcement  of  liens,  not  founded 
upon  maritime  contracts  or  torts. 

To  test  the  validity  of  these  attachment  laws,  in  their  opei'a- 
tion  upon  particular  cases,  two  questions  must  be  determined : 
First.  Is  the  claim  of  the  attaching  creditor,  to  enforce  which 
the  statute  undertakes  to  give  a  lien  and  attachment,  a  mari- 
time claimj  cognizable  in  the  courts  of  admiralty  ?  Secondly* 
Is  the  remedy  given  by  the  State  law  one  which  the  common 
law  did  not  give?  An  answer  to  either  of  them  in  the  nega- 
tive, leaves  their  jurisdiction  unaffected. 
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It  follows,  that,  in  so  far  as  these  State  laws  create  liens 
and  provide  remedies  for  claims  not  maritime,  and  over  which 
the  courts  of  admiralty  consequently  have  no  jurisdiction, 
they  are  perfectly  valid  and  operative. 

We  held,  in  the  case  of  Sheppa/rd  v.  Stede^  decided  in  Octo- 
ber, 1870  {arUCy^.  52)^  that  the  claim  of  the  builder  of  a  vessel 
could  be  enforced  pursuant  to  the  State  attachment  law  of  1862, 
for  the  reason  that  a  contract  for  the  building  of  a  vessel  had 
been  held  by  the  Supreme  Court  of  the  United  States  not  to 
be  a  maritime  contract,  but  a  contract  "  made  on  land,  to  be 
performed  on  land,"  and  over  which  the  courts  of  admiralty 
could  not  exercise  jurisdiction  in  any  form.  {Peoples  Ferry 
Co,  V.  Beers^  20  How.,  893,  402.)  So,  also,  in  cases  of  repairs 
and  supplies  furnished  to  vessels  engaged  wholly  in  running 
between  different  points  within  the  same  State.  {Maguire  v. 
Card^  21  How.,  248.)  And,  in  cases  of  contracts  for  trans- 
portation on  the  lakes,  from  one  point  to  another,  within  the 
same  State  {Alien  v.  Newberry^  21  How.  U.  S.,  245),  the  same 
high  tribunal  decided  that  the  contract  was  not  maritime,  and 
that  the  federal  courts  were  therefore  entirely  without  jurisdic- 
tion therein.  If  so,  they  could  not  proceed  either  against  the 
vessel  in  rem^  or  the  owner  in  personwm;  and  no  State  law 
could  confer  such  power  upon  them.  And  those  cases  reftite 
the  idea  which  at  one  time  prevailed,  that  the  laws  of  the 
States  giving  liens  could  afford  a  foundation  for  proceedings 
in  admiralty.  The  exercise  by  the  States,  therefore,  of  juris- 
diction in  that  class  of  cases,  under  any  form  of  proceeding 
whatever,  could  not  come  in  conflict  with  the  powers  of  the 
federal  judiciary,  for  it  had  none.  It  is  true  that  the  doctrine 
of  the  cases  of  AUen  v.  Ifeviberry  and  Maguire  v.  Ca/rd  has 
been  since  denied  in  the  case  of  TJie  Belfast  (7  Wall).  But, 
in  so  far  as  those  cases  recognize  jurisdiction  in  the  States  to 
enforce  the  contracts  therein  referred  to  by  any  other  than  com- 
mon-law remedies,  such  recognition  must  be  based  on  the  sup- 
posed absence  of  jurisdiction  in  admiralty  over  such  contracts. 

There  is  another  class  of  cases  in  which  the  State  laws  are 
operative,  but  for  a  different  reason,  viz.,  claims  against  ves- 
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sels  navigating  the  lakes  and  rivers  connecting  therewith. 
The  jmisdiction  of  the  States  over  these  cases  is  protected  by 
the  act  of  congress  of  February  26,  1845,  which  expressly 
saves  to  suitors  not  only  their  concurrent  remedies  at  common- 
law,  but  also  any  concurrent  remedy  which  may  be  given 
therein  by  the  State  laws  where  the  vessel  is  employed. 

The  point  chiefly  discussed  in  the  case  of  The  Josephine 
was  not  the  exclusive  character  of  the  original  jurisdiction  of 
the  district  courts  over  claims  of  a  maritime  nature ;  for  that 
was  conceded  to  be  established  by  the  cases  of  T/ie  Moses 
Taylor  (4  Wall.,  411),  and  Eine  v.  Trevor  (id.,  555).  But 
an  endeavor  was  made  to  distinguish  the  case  of  27ie  Josephine 
from  those  cases,  on  the  ground  that  The  Josejphine  was 
attached  for  supplies  furnished  in  her  home  port,  and  that  the 
com'ts  of  the  United  States  did  not  recognize  a  maritime  lien 
for  supplies  to  domestic  vessels. 

The  question  of  maritime  lion,  and  of  the  kind  of  process 
which  the  courts  of  admiralty  would  issue,  was  attempted  to 
be  confounded  with  the  question  of  admiralty  jurisdiction ; 
and  various  dicta  which  had  fallen  from  some  of  the  justices 
of  the  Supreme  Court,  before  the  critical  examination  given 
to  the  jurisdictional  question  in  the  cases  of  The  Mosek  Taylor 
and  The  Hine  had  been  made,  were  cited  in  support  of  the 
proposition  that,  in  maritime  cases  in  which  the  courts  of 
admiralty  refused  process  in  rem^  the  parties  were  at  liberty 
to  resort  to  State  laws  giving  that  form  of  remedy. 

When  process  in  rein  is  refused  by  the  courts  of  the  United 
States  on  the  ground  of  a  want  of  jurisdiction  over  the  cause 
of  action,  as  in  the  cases  of  Peoples  Ferry  Co.  v.  Beers, 
Allen  V.  Newberry,  and  Maguire  v.  Card,  the  correctness  of 
the  remark  made  by  Mr.  Justice  Nelson,  in  the  last-mentioned 
caap,  to  the  effect  that  such  cases  must  be  left  to  the  State 
tribunals,  cannot  be  questioned.  Nor  can  there  be  a  doubt 
of  the  accuracy  of  the  incidental  remark  of  Mr.  Justice  Clif- 
ford, in  The  Belfast  (7  Wall.,  624,  645),  as  applied  to  like 
cases,  viz.,  that  a  maritime  lien  does  not  arise  for  materials 
and  supplies  furnished  to  a  vessel  in  her  home  port,  and  that 
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it  is  competent  for  the  States  to  create  liens  therefor,  uid 
provide  for  their  enforcement  That  observation  most  be 
understood  as  applicable  to  cases  in  which  the  contract  is  not 
maritime,  and  the  admiralty  conrts  consequently  haTc  no 
jurisdiction ;  for  the  learned  justice  expressly  states  that  the 
cases  to  which  ho  refers  fall  within  the  same  cati^rj  with 
contracts  for  ship-building,  which,  he  says,  are  not  maritime 
contracts.  He  expressly  denies  the  power  of  the  States  to 
create  or  enforce  maritime  liens  (p.  644).  No  point  as  to 
materials  or  supplies  was  involved  in  the  case  of  I%e  Bdfcut. 
The  attachment  was  on  a  contract  of  afireightment,  and  the 
State  attachment  law  was  held  void. 

The  whole  tenor  of  the  opinion  of  the  learned  justice  shows 
that  he  should  not  be  understood  as  saying  that,  in  a  maritime 
case,  within  the' jurisdiction  of  the  admiralty,  the  States  can 
give  a  remedy  in  rem^  for  the  reason  simply  that  it  belongs 
to  a  class  of  cases  in  which  the  courts  of  admiralty  confine 
themselves  to  process  in  personafn.  In  cases  of  materials  or 
supplies  furnished  to  vessels  engaged  in  foreign  commerce, 
aUhough  furnished  at  the  home  port,  no  doubt  can  exist  as  to 
the  jurisdiction  of  the  courts  of  admiralty  of  the  United 
States.  {The  General  Smith,  4  Wheat,  488 ;  The  St  Law- 
rence, 1  Black,  522.)  The  questions  of  lien  and  of  process 
in  rem,  in  such  cases,  have  been  the  subject  of  much  discus- 
sion and  no  little  confusion.  But  it  has  never  been  questioned 
that  the  claims  of  material  men  for  supplies  to  domestic 
vessels  not  engaged  in  purely  internal  navigation  of  the 
waters  of  a  State,  are  causes  of  admiralty  and  maritime  juris- 
diction cognizable  in  some  form  in  the  courts  of  admiralty. 

No  stronger  assertion  of  such  jurisdiction  can  be  made  than 
that  contained  in  the  rules  which  the  Supreme  Court  has  from 
time  to  time  adopted,  and  those  now  in  force,  in  respect  to 
such  claims.  That  court  has  heretofore,  by  its  rules,  not  only 
asserted  jurisdiction  in  such  cases,  but  also  the  power  of  inn- 
ing process  in  rem  therein,  under  certain  conditions.  And, 
since  the  amendment  of  1858  (which  abolished  the  provision 
of  the  rule  of  1844  allowing  process  in  rem  against  domestks 
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vessels  for  supplies,  when  the  local  law  gave  a  lien),  it  has 
been  solemnly  adjudged  by  the  Supreme  Court  that  that 
amendment  was  prospective  merely.  That,  therefore,  where, 
before  the  amendment,  a  libel  in  rem  was  filed  against  a 
domestic  vessel  for  supplies  furnished  in  her  home  rcrt,  the 
libellant  was,  notwithstanding  the  amendment,  entitled  to  a 
decree  of  condemnation.  It  was  held  in  that  case,  that  the 
question  was  one  of  practice,  not  of  jurisdiction ;  that  the 
contract  was  within  the  jurisdiction  of  the  admiralty;  that 
the  Supreme  Court  had  power  under  the  act  of  1842  (5  Stat, 
at  Large,  618),  to  prescribe  forms  of  proceeding ;  that  it  was 
by  virtue  of  that  authority  that  it  made  the  rule  of  1844, 
allowing  process  in  rem  when  the  local  law  gave  a  lien ;  that 
the  power  to  issue  such  process  was  derived  from  the  inherent 
jurisdiction  of  the  court  and  the  rule,  and  not  from  the  local 
law ;  that  the  amendment  of  the  rule  of  1858  did  not  imply 
that  the  court  had  in  the  interval  become  convinced  that  it 
wanted  jurisdiction,  but  merely  that  various  consicJtrationa 
made  it  desirable  not  to  permit  that  particular  form  of  process 
in  thqse  cases ;  and  that  the  rule  was  amended  in  1858  by  the 
same  authority  by  which  it  was  made  in  1844 :  and  the  decree 
of  condemnation  was  accordingly  sustained.  {The  St,  Law- 
rence, 1  Black,  522,  525,  529,  530.) 

The  twelfth  rule  in  admiralty,  as  thus  amended,  and  now  in 
force,  provides  that,  in  all  suits  by  material  men  for  supplies 
etc.,  for  a  foreign  ship,  or  a  ship  in  a  foreign  port,  the  libel 
lant  may  proceed  either  i7i  rem  or  in  personam/  but  thnt  the 
like  proceeding  in  personam,  but  not  in  rem,  shall  apply  to 
cases  of  domestic  ships  for  supplies,  repairs,  or  other  neces- 
saries. 

It  is  self-evident,  that,  unless  a  claim  for  supplies  to  a  domes- 
tic ship  is  a  civil  cause  of  admiralty  and  maritime  jurisdiction, 
the  federal  courts  of  admiralty  have  no  power  even  to  issue 
process  in  personam.  The  assertion  of  the  power  to  issue 
any  sort  of  process  necessarily  involves  an  assertion  of  juris- 
diction over  the  subject-matter  of  the  controversy.  When 
that  jurisdiction  exists,  it  is  exclusive,  subject  only  to  the 
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proviso ;  and  the  exclusive  character  of  this  jurisdiction  is  not 
confined,  by  the  act  of  1789,  to  maritime  liens,  but  extends 
to  all  civil  eaases  of  admiralty  and  maritime  jurisdiction. 
There  are  many  such  causes  where  no  lien  is  given  or  can 
operate,  as,  for  instance,  assaults  on  the  high  beas,  marina 
insurance,  passage-money,  masters'  wages,  etc ;  and  to  these 
may  be  added,  cases  of  supplies  to  a  foreign  ship,  where  the 
circumstances  indicate  that  the  credit  was  not  given  to  the 
vessel. 

In  view  of  the  rules  and  decisions  of  our  own  Supreme 
Court,  it  is  hardly  necessary  to  refer  to  the  limits  which  have, 
from  time  to  time,  been  placed  on  the  jurisdiction  of  the 
English  courts  of  admiralty,  but  which,  however,  do  not 
apply  to  ours  (  Waring  v.  Clarke^  5  How.,  441 ;  Bags  of  Lin- 
seed,  1  Black,  113),  or  to  the  extensive  jurisdiction  of  the 
courts  of  admiralty  of  continental  Europe,  which  always 
recognized  the  lien  of  material  men  for  supplies  to  domestic 
as  well  as  foreign  vessels.  {The  Brig  Ne%tor^  1  Sum.,  79; 
1  Bell  Com.,  525-527 ;  Ben.  Admiralty,  §§  271,  272.)  It  is 
sufficient  to  show,  that  although  our  courts  of  admiralty  may 
not  recognize  such  a  lien,  not  deeming  the  credit  given  to  the 
vessel,  they  have  retained  jurisdiction  over  the  subject  of  these 
claims,  and  that  whatever  restrictions  now  exist  as  to  the 
remedy  are  self-imposed  by  our  own  courts,  and  do  not  arise 
from  any  lack  of  jurisdiction  over  the  subject.  In  view  of  the 
doctrine  of  the  case  of  The  SL  Lawrencej  I  can  see  no  want 
of  power  in  the  Supreme  Court,  should  it  see  fit  so  to  do,  to 
restore  the  rule  of  1844,  or  to  allow  a  remedy  in  rem  to  ma- 
terial men  in  all  cases.  The  English  parliament,  in  1840, 
restored  to  the  admiralty  courts  of  that  nation  their  jurisdic- 
tion in  cases  of  material  men,  of  which  they  had  been  deprived 
for  two  centuries,  but  limited  it  to  foreign  vessels.  {Me Alex- 
ander, 1  Eob.  Adm.  R.,  293, 295 ;  3  and  4  Vic,  ch.  65.)  And, 
if  the  necessities  of  commerce  require  that,  in  this  country, 
there  should  be  a  remedy  in  rem  in'all  cases  of  material  men, 
it  is  much  more  appropriate  that  it  should  be  administered 
by  the  courts  of  admiralty  than  under  the  laws,  which  may 
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from  time  to  time,  be  in  force  in  the  eeveral  States,  especially 
in  respect  to  vessels  not  engaged  exclusively  in  the  internal 
commerce  of  a  State,  but  which  may  be  subject  to  liabilities 
incurred  in  different  States  or  in  foreign  countries  in  favor  of 
persons  other  than  the  attaching  creditor. 

But,  whatever  remedies  may  be  afforded  by  the  courts  of 
admiralty  under  their  rules,  it  is  declared  by  the  highest  fede- 
ral tribunal,  that  all  State  statutes  which  attempt  to  confer 
upon  State  courts  a  remedy  for  marine  torts  or  marine  con- 
tracts, by  proceedings  strictly  in  rem^  are  void.  (^The  IRnCj 
4  Wall.,  655 ;  The  Moses  Taylor,  id.,  568.)  The  exclusive 
character  of  the  jurisdiction  of  the  courts  of  admiralty,  when 
it  exists,  cannot  be  affected  by  the  question  of  lien  or  the  form 
<^  remedy.  In  the  case  of  The  Hine,  the  daim  was  for  a 
marine  tort — a  collision ;  but  there  is  nothing  in  the  reason- 
ing of  the  court  from  which  it  could  be  inferred  that  the 
judgment  would  have  been  different  had  the  attachment  been 
issued  against  the  vessel  for  an  assault  on  the  high  seas  by  the 
master  on  one  of  his  crew ;  yet,  by  a  provision  of  the  twelfth 
rule,  process  in  personam  only  could  issue  in  such  a  case. 

The  claim  in  the  present  case  is  *for  wharfage.  In  a  very 
recent  case,  decided  in  the  District  Court  of  the  eastern  dis- 
trict of  New  York  {Kelsey  v.  The  Kate  TremainSy  March, 
1871),  in  an  exhaustive  opinion  by  Benedict,  J.,  it  is  shown 
that  from  a  very  early  perioa  wharfage  demands  have  been 
treated  as  one  class  of  well  recognized  maritime  demands, 
regulated  by  maritime  codes,  and  enforced  by  maritime 
courts ;  that  in  the  colonial  Vice-admiralty  Court  of  the  pro- 
vince of  Massachusetts  there  is  a  record  of  an  action  in  reniy 
to  recover  wharfage;  that  whar&ge'  was  recognized  as  a 
maritime  demand  by  Judge  Stobt  in  Hepwrte  Lewis  (2  Grail, 
488) ;  by  Judge  Wabb  in  the  case  of  The  Phxbe  (Ware,  p. 
360),  and  in  the  case  of  The  McDonough  (Gilpin,  103),  and 
by  the  Supreme  Court  in  the  case  of  the  The  St.  Jago  de 
Cuba  (9  Wheat.,  418). 

It  was  further  held  by  the  learned  court  in  the  case  of  The 
Kate  Tremainey  that  whar&ge  was  a  lien  upon  the  vessel, 
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whieh  might  be  enforced  by  process  in  rem^  notwithstanding 
that  the  boat  was  a  domestic  vessel,  her  owner  residing  in 
New  York,  where  the  debt  was  contracted,  and  notwithstand- 
ing the  twelfth  rale,  that  the  contract  being  maritime,  the 
right  to  process  in  rem  followed  of  coarse,  and  was  denied 
only  to  material  men,  and  that  a  wharfinger  did  not  come 
under  that  designation. 

Independently  of  that  position,  however,  the  demand  for 
wharfage  being  a  maritime  demand,  cognizable  in  the  admi- 
ralty,  the  case  falls  clearly  within  the  decision  in  the  case  of 
The  JoeephvM^  whether  the  district  courts  are  authorized  to 
issue  process  in,  rem^  or  only  in  personam^  for  its  collection. 
The  admiralty  jurisdiction  in  this  class  of  cases  is  altogether 
independent  of  the  doctrine  of  liens.  (Per  Stoby,  J.,  2 
GaU,  485.) 

It  is  insisted,  however,  that  the  reversal  of  the  judgment 
was  erroneous,  for  the  reason  that  no  question  as  to  the  juris- 
diction to  issue  the  warrant  of  attachment  was  properly  before 
the  General  Term.  No  such  question  was  raised  at  the  trial, 
and  there  is  no  exception  in  the  case  under  which  it  could  be 
presented  for  adjudication  on  appeal.  On  a  motion  for  a  new 
trial  the  point  could  have  been  considered  without  any 
exception ;  but  such  a  motion  must  be  made  to  the  Special 
Term  in  the  first  instance.  (Cod«^§  265.)  No  such  motion  was 
made,  but  an  appeal  from  the*udgment  was  taken  directly 
to  the  General  Term;  and  it  is  claimed  that  on  such  an 
appeal  the  court  could  only  review  exceptions  taken  at  the 
trial. 

The  answer  to  this  objection  is,  that  the  appeal  brings  up 
the  judgment  roll  as  well  as  the  exceptions ;  and  if  it  appear 
IE  the  face  of  this  record,  either  that  the  court  had  no  juris- 
diction of  the  subject  of  the  action,  or  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action, 
this  is  error,  for  which  the  judgment  should  be  reversed, 
unless  the  error  is  such  as  might  be  cured  by  amendment,  or 
by  conforming  the  allegations  of  the  complaint  to  the  facta 
proved.  (Code,  §  173.) 
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The  record  does  not  disclose  any  want  of  jurisdiction  of 
the  subject-matter  of  this  action,  -which  is  brought  upon  a 
bond.  The  question  of  jurisdiction  aifects  merely  the  validity 
of  the  bond ;  but  the  facts  stated  in  the  case  conclusively 
show  that  the  bond  was  void,  having  been  taken  by  a  public 
officer  in  a  void  proceeding,  and  that  no  action  can  be  main- 
tained upon  it.  This  difficulty  could  not  be  obviated  by  any 
amendment  or  proof,  and  was  sufficient  ground  for  the  revei'sal 
of  the  judgment  by  the  court  at  General  Term. 

As  the  objection  to  the  validity  of  the  bond  cannot  be 
obviated,  a  new  trial  would  be  of  no  avail,  and  the  final 
judgment  of  reversal  must  therefore  be  affirmed,  with  costs. 

All  the  judges  concurring,  judgment  affirmed. 
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Cesbina  Fbaseb  and  Geobob  C.  Binohax,  Administratrix 
and  Administrator  of  Jakes  L.  Fbaseb,  deceased,  Eespond- 
ent,  V.  Lemuel  K.  Fbeemak,  impleaded,  ete.,  Appellant. 

_  A  principal  is  not  liable  for  the  malicious  and  willM  act  of  his  servant 

1^  1^  ^^°®  without  his  direction  or  assent,  although  while  in  his  employment 

Where  the  plaintiff's  intestate  was  shot  and  killed  by  H.,  while  in  the 
employment  of  the  defendant,  and  while  the  defendant,  togetiier  with 
M.  and  another  servant,  were  endeavoring  under  claim  of  right,  to 
enter  upon  the  premises  of  the  intestate,  and  there  was  no  evidence  that 
the  fatal  shot  was  fired  by  the  express  direction  or  assent  of  the  defend- 
ant— Eisld  (Chcbch,  Ch.  J.,  and  Folger,  J.,  oorUra)  in  a  civH  action 
brought  by  the  plaintUT  under  the  statute  to  recover  damages  from  the 
defendant  for  causing  the  death  of  their  intestate,  it  was  erroneous  for 
the  court  to  refuse  to  chaige  the  jury,  that  if  they  believed  that  M.  fired 
the  shot  with  the  premeditated  design  to  effect  death,  the  defendant  was 
not  liable  for  the  act 

(Argued  January  19th  and  decided  February  9th,  1871.) 

Appeal  by  the  defendant,  Freeman,  from  a  judgment  of 
tlie  General  Term  of  the  Supreme  Court,  in  the  first  district^ 
in  favor  of  the  plaintiff,  rendered  on  the  verdict  of  a  jury. 

The  action  was  brought  against  the  appellants.  Freeman, 
Michael  Kyan  and  Thomas  Mullady,  to  recover  damages  for 
the  death  of  James  L.  Fraser,  alleged  to  have  been  caused  by 
the  wrongful  acts  of  the  defendant,  and  came  on  for  trial 
(Freeman  alone  defending)  before  Mr.  Justice  Cardozo  and  a 
jury  at  the  New  York  circuit,  in  May,  1868,. and  the  plaintiffs 
recovered. 

On  the  trial  the  evidence  tended  to  show  the  following  to 
be  the  facts : 

In  December,  1864,  the  appellant.  Freeman,  and  one  Rob- 
ertson, his  then  co-partner,  rented  to  James  L.  Fraser  and 
others  "  the  first  or  ground  floor  of  the  building  now  kno\ni 
and  designated  as  No.  186  Fulton  street,  in  the  city  of  New 
York,"  reserving  the  right  of  way  to  and  from  the  basement, 
also  one  of  the  vaults,  during  business  hours,  and  the  use  of  the 
water  closet. 
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The  floor  was  used  as  a  restaurant  by  the  tenants,  for  a  time, 
under  the  firm  name  of  Fraser,  Farrington  &  Co.  James  L. 
Fraser,  the  plaintiff's  intestate,  socm  succeeded  ^is  firm,  and 
on  September  5th,  1865,  Fraser  assigned  his  interest  to  one 
John  H.  Waters.  Subsequently  Waters  transferred  to  Fraser, 
who  was  the  actual  occupant  of  the  premises  on  the  6th  and 
6tli  days  of  July,  1866. 

On  the  afternoon  of  the  5th  of  July,  1866,  Mullady  and 
Ryan,  by  direction  of  some  one  having  authority  in  the  firm 
of  Freeman  &  Eobertson,  went  to  No.  186  Fulton  street  for 
the  purpose  of  lowering  some  cotton  machinery  into  the  base- 
ment of  the  building.  While  thus  engaged.  Waters,  the  pre- 
decessor of  Fraser,  told  Fraser  not  to  allow  them  to  lower  the 
machinery,  and  orders  were  given  to  stop  it.  Thereupon  the 
hoister  was  cut,  and  some  words  passed  between  Mullady, 
Ryan,  Waters,  Fraser  and  other  parties  on  the  sidewalk.  The 
machinery  intended  to  be  lowered  was  placed  for  the  night  in 
a  neighboring  store  and  the  parties  separated. 

On  the  morning  of  the  6th  of  July,  Freeman,  Ryan  & 
Mullady  went  to  No.  186  Fulton  street  for  the  purpose  of 
lowering  the  machinery  into  the  basement.  When  they 
arrived  there  it  was  found  that  the  grating  over  the  dummy 
(used  in  lowering  the  machinery)  was  locked.  Freeman 
wanted  something  to  break  the  lock  with,  and  Ryan 
obtained  a  crowbar  from  Beebe  &  Son,  next  door.  With 
this  instrument  Freeman  broke  the  lock  on  the  grating  and 
used  it  to  raise  the  grating  up.  Freeman  then  went  into  the 
store  to  go  down  into  the  basement,  to  see  the  condition  of 
things  there,  and  was  forbidden  by  Fraser  to  go  down.  He 
went  down,  however,  and  then  returned  and  commenced  put- 
ting the  machinery  on  the  dummy,  using  the  crowbar  to  aid 
in  this  purpose.  The  machinery  was  heavy,  and  fearing 
something  might  give  way.  Freeman  told  Ryan  to  go  down 
stairs  and  see  that  the  apparatus  was  right.  Freeman  was 
still  working  at  the  dummy,  when  Ryan  returned  and  said 
the  door  was  shut  and  he  was  not  permitted  to  go  down. 
Freeman  then  went  into  the  saloon,  nearly  to  the  door  lead- 
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ing  to  the  cellar.  Fraser  was  there,  and  eaid  the  door  was 
locked  and  he  conld  not  go  down.  Freeman  asked  him  to 
unlock  it,  as  he  wanted  to  put  his  machineiy  down,  and  said 
if  he  did  not  open  it,  he  would  break  it.  Fraser  ssi^  he  would 
not  open  it.  Freeman  then  raised  the  crowbar  and  aimed  a 
blow  at  the  lock,  and  Fraser,  attempting  to  interfere,  he  strack 
a  glance  blow  of  the  crowbar  on  his  neck  and  shonlder.  Free- 
man  retreated,  striking  up  and  down  with  the  crowbar,  when 
Swift,  the  bartender  of  Fraser,  came  and  attempted  to  wrest 
the  crowbar  from  Freeman,  and  then  Kyan  attacked  Swift,  and 
struck  him  on  the  head  with  a  hammer.  Fraser  then  started 
for  the  front  door,  and  Swift  came  at  Freeman  witli  a  stool, 
which  Freeman  knocked  out  of  his  hands.  While  thus 
engaged,  Fraser  was  shot  by  MuUady,  who,  up  to  that  time, 
had  taken  no  part  in  the  bStslj.  Fraser  was  soon  i^er  taken 
to  the  New  York  hospital,  where  he  died  on  the  7th  of  July, 
from  the  effect  of  the  pistol  shot,  fired  by  MuUady.  A 
motion  for  a  nonsuit  was  made  and  denied,  and  the  case  was 
submitted  to  the  jury,  who  found  for  the  plaintiff  $5,000 
damages. 

Many  requests  to  charge  were  made  by  the  defendant,  but 
the  only  one  noticed  in  the  opinion  is  as  follows :  If  the  jury 
believe  that  MuUady  tired  the  pistol  shot  which  caused  Fra- 
ser's  death,  with  the  premeditated  design  to  effect  his  death, 
the  defendant,  Freeman,  is  not  liable  for  his  act.  This  the 
court  refused  and  the  defendant  excepted. 

John  JT.  Beynolds^  for  the  appellant. 

Chauncey  Shaffer^  for  the  respondent. 

Allen,  J.  The  exceptions  taken  upon  the  trial  do  not 
present  any  questions  as  to  the  character  or  degree  of  foree 
which  may  be  lawfully  exerted  to  obtain  access  to  premises 
from  which  the  rightful  owner  is  tortiously  and  forcibly 
excluded.  It  will  be  assumed,  for  the  purposes  of  this  appeal, 
that  the  defendant  was  a  trespasser,  seeking  by  force  to  enter 
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npon  the  premises  in  dispate,  and  that  Mnlladj  and  the  other 
persons  aiding  him  vere  employed  with  a  design  to  overcome 
all  opposition,  and  to  use  snch  force  as  should  be  necessary  to 
accomplish  the  purpose,  and  that  this  was  illegal|  and  consti- 
tuted the  defendant,  and  those  present  and  assisting  him, 
trespassers  as  against  Eraser  the  deceased.  There  were  no 
exceptions  to  the  rulings  of  the  judge  at  the  trial,  upon  this 
branch  of  the  case. 

Under  such  circumstances  the  defendant,  the  principal,  put- 
ting the  others  in  motion,  is  answerable  for  all  the  necessary 
or  legal  and  natural  consequences  that  ensue,  such  as  might 
in  the  ordinary  and  natural  course  of  events  follow.  To  this 
extent  he  must  be  regarded  as  intending  all  the  consequences 
of  the  proceedings  instituted  and  carried  on  by  him.  The 
acts  of  the  agent  are  his  acts.  The  law  holds  that  he  ought 
to  have  foreseen  whatever  results  naturally  or  necessarily 
flow  from  his  unlawful  act,  and  he  will  be  held  liable  for  all 
that  is  done  by  his  agents  in  furtherance  of  the  general 
design,  for  acts  within  the  general  scope  of  the  design,  or 
which  legitimately  and  naturally  result  from  the  purpose. 
(Addison  on  Torts,  6 ;  (hiiUe  v.  Swa/n^  19  J.  K.,  381.)  But 
the  principal  is  not  liable  for  the  malicious  and  willful  act  of 
the  servant,  done  without  his  direction  or  assent.  {McManus 
V.  Crickett^  1  East,  106.)  Eor  the  unauthorized,  willful 
or  malicious  act  of  the  agent,  the  principal  is  never  liable. 
(Story  on  Agency,  §  456 ;  Wright  v.  Wilcox,  19  W.  R.,  343.) 
Judge  CowEK,  in  the  case  last  cited,  says :  ^^  A  man  shall  be 
presumed  to  intend  the  ordinary  consequences  of  his  own 
acts,  and  especially,  so  far  as  such  consequences  may  be  inno- 
cent of  all  evil  intention ;  for  these  he  may  be  safely  held 
accountable.  But  for  those  which  are  remote  and  barely 
possible  he  is  not  accountable ;  and  if  they  be,  at  the  same 
time,  criminal,  it  would  be  violating  one  of  the  plainest  prin- 
ciples of  presumptive  evidence  to  say  that  he  intended  them." 

Upon  the  trial,  the  judge  was  requested  to  charge,  as  a 
distinct  proposition,  that  if  the  jury  believed  that  Mullady 
fired  the  pistol  shot,  which  caused  Eraser's  death,  with 
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the  premeditated  desiga  to  effect  his  death,  the  defend- 
ant, Freeman,  was  not  liable  for  his  act.  Homicide,  when 
perpetrated  ^^£rom  a  premeditated  design  to  effect  the  death 
of  the  person  killed,  or  of  any  hnman  being,"  is  declared  to 
be  mnrder  in  the  first  d^ree,  when  it  is  not  manslaughter  or 
justifiable  homicide.  (Laws  of  1862,  chap.  197.)  The  request 
was  in  the  words  of  the  statute,  and  within  the  statutory  defi- 
nition of  murder,  and  there  was  nothing  in  the  form  of  the 
request  to  bring  the  act  within  any  of  the  degrees  of  man- 
slaughter or  the  description  of  justifiable  homicide.  To  kill 
^  with  premeditated  design,"  is  to  kill  ^  with  malice  afore- 
thon^t." 

The  terms  of  the  request  had  reference  as  well  to  the 
common-law  as  the  statutory  definition  of  murder,  and  the 
request  was  in  effect  that  if  the  jury  should  find  that  the 
killing  was  willful  and  malicious,  the  defendant  was  not 
responsible  for  the  act.  {People  v.  Mwchj  13  "Wend.,  159; 
People  V.  White,  22  id.,  167 ;  Fitzgerrdld  v.  The  People,  37 
N.  T.,  418.)  The  jury  have  not  found  that  the  defendant 
intended  murder  or  the  taking  of  human  life,  or  that  it  was 
within  the  consequences  of  his  act  in  the  necessary  and  ordi- 
nary course  of  events,  and  the  case  was  not  submitted  to  them 
on  any  such  theory.  By  the  refusal  to  charge  as  requested, 
the  judge  held  the  defendant  liable  for  the  willful  and  mali- 
cious, as  well  as  criminal,  act  of  Mullady.  There  was  no 
qualification  or  limitation  of  the  responsibility  of  the  defend- 
ant for  tlie  acts  of  his  agents;  but  he  was  declared  chaigeable 
for  everything  that  was  done  by  them,  whether  in  the  course 
of  the  employment,  and  at  the  instigation  of  the  defendant, 
or  of  their  own  volition,  to  effect  their  own  purposes,  or  to 
gratify  their  own  malice.  The  law  does  not  charge  a  master 
for  the  malicious  act  of  the  servant.  (  Yandefrbiit  v.  Rich- 
mond  T.  Co.,  2  Comst.,  479;  Orofi  v.  Alison^  4  B.  & 
Aid.,  690.) 

Willful  murder  was  certainly  a  r^note  and  scarcely  possi 
ble  result  of  the  action  of  the  defendant,  and  could  not  havft 
been  within  his  intent,  so  that  it  could  be  said  that  he  per 
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formed  the  act  by  the  hands  of  his  servant,  which  is  the 
foundation  of  the  ordinary  liability  of  masters  for  the  acts  of 
their  servants.  The  request  excluded  the  idea  that  the  homi- 
cide was  authorized  by  the  defendant  or  committed  in  the 
furtherance  of  his  plans  and  purposes,  or  that  it  was  within 
the  range  of  possibilities  contemplated,  or  which  could  have 
been  foreseen  by  him. 

The  cause  was  submitted  to  the  jury  upon  the  theory  that 
the  defendant  was  responsible  for  all  the  acts  of  his  servants, 
whether  committed  in  furtherance  of  lus  plans  and  purposes, 
and  in  pursuance  of  his  orders,  or  of  another's,  and  for  pur- 
poses of  their  own.  This  was  in  violation  of  the  principles 
regulating  the  liability  of  a  master  for  the  acts  of  his  servant. 
(Bacon's  Ab.,  Master  and  Servant,  K.)  As  joint  tort  feasor, 
the  individuals  concerned  were  only  liable  for  the  acts  of  each 
other,  committed  in  furtherance  of  the  common  design,  or 
which  they  instigated,  or  in  which  they  took  part  as  aiders 
and  abettors.  Other  questions  are  involved;  but  as  a  new 
trial  must  be  granted  for  the  reasons  stated,  they  will  not  be 
passed  upon.  The  judgment  must  be  reversed  and  a  new 
trial  granted,  costs  to  abide  event. 

Grovea  Peckham  and  Rapallo,  JJ.,  concurred. 

Chubch,  Ch.  J.,  and  Folgee,  J.,  were  for  aflirmance. 

Judgment  reversed. 


Fbedskiok  Juliand  and  John  B.  Jijliand,  Executors  of 
CATHARnra  R.  Juliand,  deceased.  Respondents,  v.  Wil- 
liam Watson,  impleaded,  etc..  Appellant. 

One  who  is  interested  in  the  secnrities  pledged  by  an  individoal  bank  for 
its  chcolating  notes,  and  who  has  signed  the  certificate  prescribed  b> 
section  6  of  the  act  of  1854  (chap.  242),  is  responsible  to  third  persons  as 
a  general  partner  in  snch  bonk. 

The  continuation  of  the  business  of  banking  after  the  death  of  one  of  the 
partners,  is,  as  to  all  the  sorvivors  interested  in  the  secoritics  upon  which 
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the  business  is  continued,  a  continuation  of  the  partnership,  and  they 
remain  liable  as  partners  therein. 

(Argued  December  5th,  1870,  decided  February  7th,  1871.) 

Appeal  from  the  late  General  Term  of  the  Supreme  Court 
in  the  sixth  judicial  district,  affirming  a  judgment  for  the 
plaintiff  upon  the  report  of  a  referee. 

The  referee  found : 

1.  That  Arnold  B.  "Watson,  prior  to  the  Ist  day  of  Janu- 
ary, 1860,  was  an  jindividual  banker  under  the  general  bank- 
ing act  of  1838,  and  carrying  on  business  as  a  bank  of  dis- 
count, deposit  and  circulation,  and  the  usual  business  of  bank- 
ing, under  the  name  of  the  Unadilla  Bank,  at  IJnadilla,  in  the 
county  of  Otsego,  and  State  of  New  York. 

2.  That  the  defendants,  "William  Watson  and  Clark  L 
Hayes,  were  at  the  time  directly  interested  with  A,  B.  "Wat- 
son in  conducting  the  banking  business,  and  in  the  circulating 
notes  obtained  by  A.  B.  Watson  as  an  individual  banker,  and 
in  the  benefits  and  advantages  of  circulating  the  same,  and  in 
the  securities  deposited  in  the  bank  department  to  obtain  the 
circulating  notes. 

8.  That  A.  B.  "Watson  became  a  banker  in  1844,  Hayes 
became  interested  in  1858,  and  the  appellant,  "William  "Wat- 
son, and  another  "William  Watson  (who  died  in  1857),  filed  a 
certificate  of  their  interest  in  the  circulation  of  the  bank  in 
May,  1854.  That  the  appellant,  William  Watson,  was  the 
redeeming  agent  of  the  Unadilla  bank  at  Albany,  from  1857 
to  about  June  1st,  1866,  and  that  his  actual  connection  with 
A.  B.  Watson  and  the  bank  continued  the  same  after,  as  it 
was  prior  to,  the  death  of  the  other  William  Watson. 

4.  That  the  business  was  carried  on  at  "Cnadllla,  in  the 
name  of  the  Unadilla  Bank.  A.  B.  Watson  was  designated 
as  president,  and  Hayes  cashier,  from  as  early  as  the  8th  of 
May,  1854,  to  June  10th,  1866,  and,  during  that  time,  gave 
to  depositors  of  money  pass-books,  in  which  were  entered  the 
amounts  of  money  deposited,  and  also  the  payments  made. 

6.  That  Catharine  R.  Juliand,  the  plaintiff's  testatrix,  lived 
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in  Greene,  Chenango  county,  about  twenty-five  miles  from  the 
Unadilla  Bank,  for  a  long  time  prior  to  1861,  and  until  she 
died  on  the  13th  of  January,  1864. 

6.  That  she  left  a  will  which  was  duly  proved  in  1867,  and 
the  plaintiffs  were  appointed  and  qualified  as  executors. 

7.  Prior  to  and  on  the  1st  day  of  January,  1861,  A.  B. 
Watson  and  Hayes,  as  executors  of  Isaac  Hayes,  deceased, 
had  in  their  liands  the  sum  of  $7,000,  which  was  owing  to 
Mrs.  Juliand  by  virtue  (tf  the  will  of  Isaac  Hayes ;  and  on  the 
2d  day  of  February,  1861,  she  gave  A.  B.  Watson  and  Hayes, 
as  executors,  a  receipt  for  $7,000,  for  her  share  in  the  estate 
of  Isaac  Hayes.  At  this  time  she  received  from  A.  B.  Wat- 
son and  Hayes,  executors,  $1,011.68,  and  a  pass  book  of  the 
Unadilla  Bank,  in  which  was  entered  to  her  credit,  as  deposited 
in  the  bank,  the  sum  of  $5,988.32,  which  sum  she  was  informed 
and  believed  had  been  deposited  to  her  credit  in  the  bank. 
But  in  fact  only  $947.48  in  money  was  deposited.  At  this 
time  A.  B.  Watson  and  Hayes  had  in  the  bank  a  note  for 
upward  of  $20,000  given  to  Isaac  Hayes,  deceased,  and  held 
by  him  at  the  time  of  his  death,  and  which  came  to  them  as 
executors,  and  for  which  they  were  indebted,  and  it  was  by 
reason  of  this  note  that  the  entry  in  the  pass-book  of  $5,988.32 
was  made  to  the  credit  of  Mrs.  Juliand.  From  January, 
1861,  to  October  29th,  1866,  Mrs.  Juliand  drew  from  the 
bank  on  this  account  $2,198.  William  Watson,  the  appellant, 
knew  nothing  of  this  transaction. 

8.  The  agreement  was  between  A.  B.  Watson  and  Hayes 
that  Mrs.  Juliand  was  to  receive  seven  per  cent  interest  on 
her  deposit. 

9.  That  the  account  of  Mrs.  Juliand  was  with  A.  B.  Watson 
as  an  individual  banker,  under  the  designation  of  the  Unadilla 
Bank ;  and  by  the  transaction,  a  debt  to  the  amount  of  $947.48 
WttS  created  by  said  A.  B.  Watson,  in  the  business  of  bank- 
ing, and  that  sum  with  mterest,  amounting  in  all  to  $1,475.28, 
is  due  to  the  plain  tifls. 

It  is  then  further  found  that  the  total  amount  entered  in 
the  pass-book  of  Mrs.  Juliand  is  $7,495.12,  and  that  the  inte- 
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rest  on  that  part  not  originally  deposited  in  money  ($5,988.32) 
is  greater  than  all  payments  made  on  the  acoonnt  It  is  farther 
fonnd  that  the  appellant  was  the  general  partner  of  A.  B. 
Watson  and  Hayes,  in  the  business  of  banking,  and  that  the 
som  of  $947.48  was  a  debt  created  by  A.  B.  Watson  in  that 
business ;  and  that  the  best  evidence  that  the  appellant  was  a 
partner  with  A.  B.  Watson  and  Hayes,  in  the  business  of 
banking,  is  the  certificate  of  May  8th,  1854. 

The  referee  decided,  as  matters  of  law,  that  the  payments 
made  by  the  Unadilla  Bank  to  Mrs.  Jnliand  should  be  applied 
on  that  portion  of  the  debt  of  A.  B.  Watson  and  Hayes, 
executors,  not  represented  by  money,  and  that  the  plaintifb 
have  judgment  for  $1,475.28. 

L  Zawson  (John  H.  Beynolds  with  him),  for  the  appellant, 
on  the  question  of  the  defendant's  being  a  general  partner, 
cited  CoUyer  on  Part.,  §§  18,  44  and  note;  Pattison  v. 
Blanchard  (5  N.  Y.,  186) ;  Heimst/reet  v.  Howlcmd  (5  Denio, 
68) ;  Holmes  v.  The  United  Ins.  Co.  (2  Johns.  Cases,  329). 
That  the  certificate  was  not  conclusive  evidence  of  partnership, 
he  cited  Jaeheon  v.  Hdbiby  (20  Johns.,  357,  per  Pi.att,  J.) ; 
liieha/rdson  v.  Oere  (21  Wend.,  156) ;  The  People  v.  Saddin 
(8  Den.,  220) ;  Sprague  v.  BirdsaU  (2  Cow.,  419) ;  Bridge- 
wdtevy  ete.j  Plank-road  Co.  v.  Rohhine  (22  Barb.,  662) ;  MU- 
lered  v.  Lake  Ontario^  etc.^  Co.  (9  How.  Pr.,  238) ;  People  v. 
Cook  (8  N.  Y.,  67);  People  v.  Van  Sh/ck  (4  Cow.,  297); 
People  V.  Seaman  (5  Den.,  409,  and  cases  cited).  That  the 
death  of  William  Watson  worked  a  dissolution,  he  cited  Coll- 
yer  on  Part,  Perkins'  ed.,  104,  and  notes;  Kent's  Com,  5th 
ed.,  voL  3,  pp.  55,  56 ;  Story  on  Part.,  §§  317-319 ;  Scholefidd 
V.  Mchelierger  (7  Peters,  586,  594) ;  Dyer  v.  Clark  (5  Mete, 
562).  The  amount  paid  Mrs.  Juliand  and  credited  the  bank 
in  her  pass-book  ($2,198)  extinguished  the  debt  of  the  bank 
to  her  ($947.48). 

Henry  R.  Ifygatty  for  the  respondents,  that  by  force  of  tiie 
statutes  the  appellant  was  liable  as  a  general  partner  in  the 
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bank,  cited  4  Kev.  Stat.,  6th  ed.,  pp.  149, 152, 163, 181 ;  Laws 
of  1851,  chap.  164 ;  Laws  of  1854,  chap.  242,  §  6.  That  the 
appellant  was  in  fact  a  general  partner,  he  cited  Henderson  y. 
Bank  (7  Ell.  &  Bl.,  864) ;  Earvet/  v.  SooU  (63  Eng.  Com. 
Law,  92).  That  the  certificate  was  condusive  evidence  of 
partnership,  he  cited  Palmer  v.  Lawrence  (3  Sandf.  Sup.  Ct., 
169) ;  Starkie  on  Evi.,  995,  3d  Am.  ed. ;  People  v.  Zeyat  (23 
N.  Y.,  140) ;  Mifier  v.  Fredonia  (27  N.  Y.,  157, 160).  That 
the  death  of  one  of  the  William  Watsons  worked  no  dissolution 
of  the  banking  partnership  of  the  survivors,  he  cited  Povns  v. 
BuOer  (91  Eng.  Com.  Law,  646) ;  Lindley  on  Part.,  188. 
The  counsel  also  cited  many  cases  on  the  law  of  appropriation 
of  payments,  and  upon  other  points  not  passed  upon  by  the 
court. 

Rapallo,  J.  We  concur  with  the  Supreme  Court  in  the 
opinion  that  William  Watson  was  a  general  partner  with  his 
co-defendants  in  the  business  of  banking,  under  the  name  of 
the  Unadilla  Bank.  By  being  interested  in  the  securities 
pledged  by  the  bank,  for  its  circulating  notes,  and  by  signing 
the  certificate  prescribed  by  section  6  of  the  act  of  1854  (chap. 
242),  he  must  be  deemed  to  have  consented  to  assume  the 
responsibilities  of  a  general  partner,  in  respect  to  third  per- 
sons. That  section  declares  that  such  certificate  sliall  be 
evidence  in  all  courts  and  places  that  the  person  signing  and 
acknowledging  the  same  is  a  general  partner  with  the  origi- 
nal banker  in  the  business  of  banking,  and  as  such  is  liable 
with  him  individually  for  all  debts  and  obligations  created  by 
him  in  such  business.  The  party  signing  such  certificate 
certainly  makes  himself  a  ostensible  partner,  if  not  a  part- 
ner in  fact.  The  certificate  signed  by  the  defendant  in  this 
case,  contained  an  acknowledgment  tliat  he  was  interested  in 
the  circulating  notes  and  in  the  benefits  and  advantages  of 
circulating  the  same ;  and  we  think  that  the  intent  of  the 
act  was  to  impose  on  every  person  so  certifying  the  liabilities 
of  a  general  partner. 

The  continuation  of  the  business  of  thebank^  after  the  death 
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ot  the  other  "William  Watflon,  with  the  securitieB  in  which  the 
defendant  was  interested,  is  admitted  by  the  answer  and 
fonnd  by  the  referee,  and  for  that  reason  the  partnership 
mnst  be  deemed  to  have  been  continued  by  the  survivors. 
Either  of  them  might  have  treated  the  partnership  as  dis- 
solved by  the  death  of  one  of  its  members,  and  insisted  upon 
its  affairs  being  wound  up.  But  if  they  chose  to  continue 
the  business,  they  were  liable  as  copartners  for  their  subse- 
quent transactions. 

The  admission  in  evidence  of  the  quarterly  reports  signed 
by  A.  B.  Watson  and  C.  J.  Hayes,  even  if  erroneous,  was 
not  material,  as  upon  the  other  evidence  in  the  case,  in  con- 
nection with  the  pleadings,  the  referee  would  have  been 
obliged  to  find  that  the  partnership  continued. 

We  are  also  of  opinion  that  the  court  below  was  right  in 
its  conclasion  that  the  payments  made  to  Mrs.  Juliand,  and 
to  her  executors,  did  not  extinguish  the  liabiKty  of  the  bank 
for  the  money  actually  deposited,  although  we  arrive  at  that 
result  by  a  somewhat  different  process. 

The  credit  to  Mrs.  Juliand  in  her  pass-book  was  of  an 
entire  sum  of  about  $6,000,  the  whole  of  which  was  appa- 
rently an  indebtedness  of  the  Unadilla  Bank  to  her. 

The  referee  has  decided  that  in  reality  only  $947.48  of  this 
sum  was  a  debt  of  the  bank,  or  in  other  words,  of  Wm. 
Watson,  A.  B.  Watson  and  C.  J.  Hayes  as  copartners,  and 
that  the  residue  was  the  private  debt  of  A.  B.  Watson  and  C. 
J.  Hayes. 

Payments  were  made  generally  on  the  amount  contained 
in  the  pass-book,  to  Mrs.  Juliand  in  her  lifetime,  and  to  her 
executors  after  her  death,  amounting  in  the  aggregate  to 
$2,198. 

But  the  referee  has  not  found  that  any  of  these  payments 
were  made  by  the  partnership  or  the  bank  or  out  of  its  funds 
or  by  A.  B.  Watson,  as  banker.  On  the  contrary,  the  finding 
is  that  they  were  made  by  A.  B.  Watson  and  C.  J.  Hayes,  or 
one  of  them.  The  payments  were  entered  in  tlie  pass-book^ 
and  in  the  books  of  the  bank,  against  Mrs.  Juliand's  credit 
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therein.    But  in  that  credit,  the  money  due  her  from  A.  B. 
Watson  and  C.  J.  Hayes,  as  individuals,  was  included. 

If  these  payments  had  been  made  by  the  bank,  in  the  course 
of  its  banking  business,  and  out  of  its  funds,  they  would  have 
extinguished  the  debt  due  from  the  bank,  for  whidi  the  appel- 
lant, as  a  paiiner  in  the  banking  business,  was  liable ;  and 
they  could  not  be  applied  to  the  private  debt  of  the  individual 
partners.  But  if  they  were  made  by  A.  B.  "Watson  and  C. 
J.  Hayes,  or  either  of  them  individually,  or  out  of  their  indi- 
vidual funds,  they  reduced  their  individual  debt,  and  did  not 
affect  the  indebtedness  of  the  partnership  or  the  bank  for  the 
$947.48  actually  deposited* 

The  question  is  not  one  of  law  as  to  the  equitable  rule  for 
the  application  of  payments  in  the  case  of  several  debts  of 
the  same  debtor,  but  one  of  fact.  The  debtors  were  different, 
and  the  question  is  by  whom  were  the  payments  made,  by 
the  bank  or  partnership  or  by  the  individual  debtors  ?  If  by 
the  latter,  the  partnership  is  not  entitled  to  the  benefit  of  them. 
If  by  the  former,  the  individual  debtora  are  not  entitled  to 
the  credit.  The  referee  has  found  simply  that  the  payments 
were  made  by  A.  B.  Watson  and  C.  J.  Hayes,  or  one  of  them, 
and  he  has  given  the  credit  to  them  on  their  individual  debt. 
In  the  absence  of  any  controlling  evidence  on  the  point,  the 
general  rule  that  the  burden  is  upon  the  appellant  to  show 
that  the  judgment  is  erroneous,  and  that  when  an  intendment 
can  be  made,  it  must  be  made  in  support  of  the  judgment, 
requires  us  to  assume  that  the  referee  found  that  the  payments 
were  made  by  Watson  and  Hayes,  individually,  and  not  on 
behalf  of  the  bank  or  out  of  its  funds.  The  liability  of  the 
defendant  having  been  established,  the  burden  of  discharg- 
ing himself  by  proof  of  payment  rested  upon  him,  and  there 
is  no  finding,  or  controlling  evidence  establishing  that  the 
referee  should  have  found  that  such  payment  was  made. 

Tbe  judgment  should  be  aflSrmed  with  costs. 

All  the  judges  concurring,  except  Pegkham,  J.,  who  did 
not  sit. 

Judgment  affirmed. 
Hand  —  Vol.  IV.  73 
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m_m\  Henry  Taylob,  Executor,  etc.,  of  Daniel  Taylob,  deceased, 
Eespondent,  v.  Melinda  Taylob  et  al.,  Administrators  of 
James  Taylob,  deceased,  Almiba  Taylob  and  Mabtha 
Taylor,  infant  heirs-at-law  of  James  Taylob,  deceased,  by 
WiLLLiM  E.  BoNHAM,  their  gaardian,  impleaded  with 
James  H.  Wood,  executor  of  Chas.  H,  Willlaatso^ 
deceased,  Appelknts. 

Where  two,  having  contracted  together  for  the  purchase  of  land,  partition  it 
between  them  and  possess  accordingly,  and  one  (the  plaintiff's  testator  and 
devisor)  dying  in  possession  of  his  part,  the  other  (the  defendant)  immedi- 
ately entered  upon  it  and  occupied,  claiming  the  whole, — Hdd^  that  each 
was,  as  against  the  other,  entitled  to  the  exclusive  possession  of  the  por- 
tion allotted  to  him,  independently  of  the  question  whether  either  or 
both  had  against  the  vendor  the  right  to  the  possession  of  any  part  of 
the  lot/  held  fhrther,  therefore,  that  the  defendant  was  liable  to  the  plain- 
tiff for  the  rents  and  profits  of  the  half  allotted  to  the  plaintiff's  testator. 

Where  a  court  of  equity  acquures  jurisdiction  for  the  purpose  of  compeUing 
specific  perfonnance  of  a  contract  in  reference  to  land,  if  it  appear  that 
an  accounting  between  the  parties  of  the  rents  and  profits  is  proper,  it 
will  proceed  to  order  such  accounting,  and  to  dh-ect  the  payment  by  any 
one  of  the  parties  of  the  amount  of  such  rents  and  profits  found  due  from 
him. 

Accordingly,  in  the  case  stated,  the  plaintiff  having  included  in  his  com- 
plaint a  prayer  for  specific  performance  of  the  contract  by  the  vendor,  for 
the  enforcement  of  the  partition  between  the  vendees  by  mutual  releases, 
and  to  recover  the  rents  and  profits  of  his  testator's  half  during  the  occu- 
pation thereof  by  the  defendant, — Held,  that  it  was  competent  for  the 
court,  having  found  the  plaintiff  entitled  to  the  other  relief  demanded 
also  to  give  judgment  against  the  defendant  for  such  rents  and  profits^ 

In  such  an  action,  the  defendant  having  died  leaving  children  his  heirs-at- 
law,  who  were  made  defendants  by  a  supplemental  complaint,  merely 
alleging,  in  addition  to  the  original  allegations,  the  defendant's  death  and 
their  heirship, — Held,  that  a  personal  judgment  against  such  heirs  for  the 
rents  and  profits  accruing  after  the  death  of  the  original  defendant  was 
unauthorized  by  the  pleadings ;  and  ftirther,  that  proof  that "  the  widow 
(of  the  orighial  defendant)  and  his  children  have  it  (the  land)  yet,"  did  not 
support  a  finding  that  the  infant  heirs  had  received  rents  and  profits  sub- 
sequent to  the  death  of  their  father. 

The  office  of  a  bill  of  revivor,  under  the  old  equity  practice,  and  of  a  sup- 
plemental comphdnt  under  the  Code,  stated  by  Church,  Ch.  J. 

(Argued  January  26th,  and  decided  February  3d,  1871.) 
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Appeal  from  the  late  General  Term  of  the  Supreme  Court, 
in  the  seventh  judicial  district,  affirming  a  judgment  for  the 
plaintiff,  directed  at  Special  Term. 

This  action  was  originally  brought  against  James  Taylor 
and  James  H.  Wood,  executors  of  Charles  A.  Williamson, 
deceased.  Taylor  died  pending  the  action,  and  his  adminis- 
trators and  his  heirs-at-law  were  made  parties  defendants,  by 
supplemental  complaint.  The  defendant,  Wood,  did  not 
answer. 

The  action  was  tried  at  the  June  Special  Term,  in  1867,  in 
Stenben  county,  by  a  judge  without  a  jury. 

The  administrators  of  James  Taylor  appealed  to  the  Gene- 
ral Term  from  that  part  of  the  judgment  by  which  the 
plaintiff  recovered  from  the  administrators  the  rents  and 
profits  of  the  premises  while  they  were  occupied  by  their 
intestate. 

The  two  heirs-at-law  appealed  from  that  part  of  the  judg- 
ment by  which  the  plaintiff  recovered  from  them  $106.42  for 
rents  and  profits  of  the  premises  received  by  them  after  the 
death  of  their  ancestor. 

Many  years  previous  to  1842  Daniel  Taylor,  the  plaintiff's 
testator  and  devisor,  held  by  contract  from  Charles  A.  Wil- 
liamson the  100  acres  of  land  described  in  the  complaint,  and 
the  larger  part  of  it  had  before  that  time  been  cleared  and 
improved.  He  had  failed  to  pay  for  the  land,  and  the 
amount  remaining  due  to  Williamson  in  1842  was  $396.67. 

In  1842  Daniel  Taylor  had  become  old  and  infirm,  and  he 
made  verbal  arrangement  with  his  son,  James  Taylor,  that 
James  should  take  from  Williamson  a  new  contract  for  the 
whole  lot ;  pay  up  for  it  the  balance  due  at  that  time,  and 
divide  the  land  equally  between  the  two. 

In  pursuance  of  this  arrangement  Daniel  Taylor  and  his 
son,  James,  on  the  15th  October,  1842,  went  to  the  office  of 
defendant,  Wood,  who  was  then  agent  for  Williamson,  and 
the  contract  set  out  in  the  complaint  was  made  by  which  the 
land  when  paid  for  was  to  be  conveyed  by  Williamson  to 
James  Taylor  and  his  father,  Daniel  Taylor;  and  the  pro- 
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vision  in  tbe  eontract  to  convey  to  both  was  put  in  by  Wood 
to  protect  tbe  rights  of  Daniel  in  the  huuL 

The  land,  immediately  after  the  date  of  ihe  contract,  was 
actof^y  divided  between  James  Taylor  and  his  father ;  James 
taking  the  north  half  and  his  taiher  the  south  half  of  the  lot, 
and  each  eontinned  to  occnpy  sqwrately  his  own  half  until  the 
death  of  Paniel  in  December,  1853. 

Daniel  left  a  will,  by  which  he  substantially  devised  his 
share  of  the  land  to  the  plaintiff  as  his  executor,  and  directed 
a  sale  of  it  for  the  purposes  therein  declared. 

Immediately  aft;er  the  death  of  Daniel  Taylor,  James  Tay- 
lor took  possession  of  the  south  fifty  acres,  denying  entirely 
the  plaintiff's  right  under  tiie  will;  claimed  to  hold  it  as  his 
own,  and  received  the  rents  and  profits  until  his  death  on  the 
17th  June,  1866.  The  rents  and  profits  were  worth  from  fifty 
dollars  to  $100  per  year. 

James  Taylor  completed  his  payment  in  October,  1856, 
and  requested  Wood  to  convey  the  whole  land  to  him,  which 
Wood  declined  for  the  reason  that  Daniel  Taylor  was  entitled 
to  one-half. 

The  complaint  asked  for  a  conveyance  of  the  land,  accord- 
ing to  the  rights  of  the  parties,  that  plaintiff  might  have  pos- 
session of  his  fifty  acres,  and  that* James  might  accoimt  for 
the  rents  and  profits  while  he  had  the  possession. 

The  supplemental  complaint  asked  for  the  same  relief,  except 
80  far  as  necessary  to  modify  the  same  in  view  of  a  change  of 
parties. 

The  judgment  ordered  such  conveyance  to  the  plaintiff 
and  awarded  to  plaintiff  the  rents  and  profits  against  the 
administrators  of  James  down  to  the  time  of  his  death, 
to  be  made  of  the  assets  coming  to  their  hsmds  to  be 
administered,  and  against  the  heirs-at-law  for  the  rents, 
aftier  and  between  their  ancestor's  death  and  the  time  of  the 
trial. 

The  evidence  as  to  any  occupation  of  the  premises  by  the 
heirs-at-law  and  the  finding  of  the  judge  on  that  point,  are 
stated  in  the  opinion  of  the  court. 
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The  General  Tenn  affirmed  the  judgment  of  the  Special 
Term  and  the  defendants  appealed  to  this  court  from  the 
same  parts  of  the  judgment  as  in  their  appeal  to  the  General 
Term. 

George  JB.  Bradley^  for  the  appellants,  thai  the  &cts  did  not 
authorize  any  recovery  of  rents  and  profits,  neither  the  plain- 
tiff or  his  testator  ever  having  had  any  title  or  right  oi  posses- 
sion^ cited  Kdlogg  v.  Kellogg  (6  Barb.,  116);  Spencer  v. 
Tobey  (22  Barb.,  260) ;  Erwin  v.  OhmUad  (7  Cow.,  229). 
That  even  should  there  be  such  right  of  recovery  at  law  it 
could  not  be  enforced  in  equity,  he  cited  Hatck  v.  CoHb  (4 
John.  Ch.,  559) ;  KempehaU  v.  Stone  (6  John.  Ch.,  193, 
195) ;  Clark  v.  Z.  and  iT.  F.  E.  li.  Co.  (18  Barb., 
856);  Story  Eq.  Jur.,  §  794;  Burhana  v.  Burhans  (2 
Barb.  Ch.,  398,  410);  Zeland  v.  Towseg  (6  Hill,  328);  19 
"N,  Y.,  488.  Assuming  that  the  plaintiff's  testator  and  the 
defendant  were  tenants  in  common,  no  recovery  could  be  had 
against  the  latter  for  the  value  of  the  use,  but  merely  fdr  the 
rents  and  profits  actually  received.  (48  Barb.,  327 ;  Hannan 
V.  Osbom,  4  Paige,  336 ;  40  Barb.,  300 ;  Woolever  v.  JSkappy  18 
Barb.,  265,  266.)  If  the  defendant  is  held  to  have  wrongfully 
intruded  on  the  south  half,  then  the  recovery  of  the  rents  and 
profits  against  him  is  not  of  equitable  cognizance,  and  at  any 
rate  must  be  limited  to  six  years  before  the  action.  {Jackson 
V.  VToodj  24  Wend.,  443 ;  Budd  v.  Walker,  9  Barb.,  493 ; 
R.  S.,  part  3,  chap.  5,  title  1,  §  50.)  The  personal  judgment 
against  the  infant  heirs  was  erroneous.  The  supplemental 
complaint  did  not  charge  them,  and  the  proof  did  not  authorize 
the  finding  as  to  them.  {Sylvester  v.  BaUton,  31  Barb., 
286-289 ;  Beecher  v.  Crouae,  19  Wend.,  306-308 ;  Holmes  v. 
Seelyy  17  Wend.,  75 ;  Jackson  v.  Vredeniurgh,  1  John.,  163 ; 
Byrne  v.  Van  Hoesen,  6  John.,  66 ;  Jackson  v.  De  WaltSy  7 
John.,  157;  Field  v.  ScKieffelin,  7  John.  Ch.  E.,  154 ;  Code, 
§  12;  2  Barb.  Ch.  P.,  36,  37,  44,  45,  51-56.) 

D.  Itutasey,  for  the  respondent,  as  to  the  defendant's  lia- 
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bility  for  rents  and  profits,  cited  Cowing  v.  Howard  (46 
Barb.,  679) ;  Jackson  v.  Wood  (24  Wend.,  443). 

CuxTBOH,  Ch.  J.  By  the  terms  of  the  contract  with 
Williamson,  James  Taylor  agreed  to  pay  him  the  sum  of 
$396.67,  which  was  the  balance  dae  on  the  land  according  to 
a  previous  contract  of  purchase  held  by  Daniel  Taylor ;  and 
upon  its  payment  the  land  was  to  be  conveyed  to  James  and 
Daniel  Taylor,  as  tenants  in  common.  This  was  in  1842,  and 
the  two  Taylors  then  agreed  upon  a  partition  by  which  Daniel 
was  to  have  the  south  and  James  the  north  half  of  the  &rm, 
and  they  entered  into  possession  of  their  respective  parts,  and 
held  the  same  in  severalty  until  the  death  of  Daniel  in  1858. 
There  was  a  balance  due  on  the  contract  at  this  time  which 
was  paid  by  James  soon  after  the  commencement  of  the 
action,  and  the  conveyance  has  not  been  made.  Upon  the 
death  of  Daniel,  it  is  found  that  James  took  possession  of  the 
south  fifty  acres  and  continued  in  possession  up  to  his  death 
in  1865,  and  Vefuscd  to  recognize  the  rights  of  the  plaintiif 
therein,  under  the  will  of  Daniel.  The  legal  effect  of  the 
execution  of  the  contract  and  the  transactions  between  the 
parties,  constituted  James  and  Daniel  equitable  owners  of  the 
land,  aa  tenants  in  common ;  and  by  the  parol  partition,  fol- 
lowed by  the  actual  and  continued  possession  of  their  respect- 
ive portions  as  between  themselves,  they  became  the  equitable 
owners  in  severalty  of  the  portion  respectively  allotted  to 
each,  and  Daniel  held  his  part  as  against  James  free  from  any 
lien  for  the  sum  secured  by  the  contract  with  Williamson. 
It  was  the  duty  of  James  to  pay  that  sum,  secure  a  convey- 
ance to  himself  and  Daniel,  when  they  would  both  be  bound 
to  execute  releases  to  consummate  the  title  in  accordance 
with  the  practical  partition  which  they  had  made.  The  plain 
tiff  is,  therefore,  clearly  entitled  to  a  conveyance  of  the  south 
fifty  acres.  It  is  objected,  however,  that  the  plaintiff  is  not 
entitled  to  recover  for  the  rents  and  profits  of  the  land  or  for 
the  use  and  occupation  in  this  action,  and  several  objections, 
mostly  applicable  to  actions  at  law,  are  made  to  such  recovery. 
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It  is  urged  that,  under  the  contract  with  Wilh'amson,  tlie 
Tayloi-s  were  not  entitled  to  possession  of  the  premises,  until 
the  payment  of  the  sum  therein  specified ;  that  this  sum  was 
not  paid  until  after  the  commencement  of  the  action ;  that 
Daniel  was  not,  therefore,  entitled  to  the  rents  and  profits ; 
and  that  a  recovery  therefor  would  be  foreign  to  the  purposes 
of  the  action. 

I  cannot  assent  to  this  objection  under  the  peculiar  circum- 
stances of  this  case.  In  the  first  place,  it  is  worthy  of  notice 
that  the  contract  is  not  an  ordinary  contract  for  the  sale  and 
purchase  of  land.  The  Taylors  were  in  possession  at  the 
time  of  its  execution,  and  one  of  them  had  been  in  possession 
for  several  years  under  a  contract  which  it  is  fair  to  presume 
gave  him  the  right  to  possession.  This  contract  merely  pro- 
vided that,  upon  the  payment  of  a  specified  sum  by  James 
Taylor,  Williamson  would  convey  the  premises  to  him  and 
Daniel  Taylor.  It  must  be  assumed  that  the  right  to  posses- 
sion in  the  Taylors  was  recognized  and  acquiesced  in  by  Wil- 
liamson, by  the  circumstances  existing  and  which  are  proper 
to  be  considered  upon  that  question.  It  follows  that,  as 
against  Williamson,  the  Taylors  would  be  entitled  to  the  pos- 
session of  the  land,  imder  the  contract.  But  if  this  was  not 
so,  as  between  themselves,  it  is  clear  that  neither  can  urge 
this  position  against  the  right  of  possession  of  the  other  to 
the  part  which,  by  mutual  agreement,  each  should  occupy. 
James  agreed  that  Daniel  should  enjoy  and  own  the  south  fifty 
acres,  and  he  would  not  be  permitted  to  make  a  claim  against 
his  own  agreement.  Williamson  has  never  made  any  claim 
to  the  use  of  the  land  and  James  was  precluded  from  making 
any  by  the  terms  of  his  contract.  As  against  all  the  world 
except  Williamson,  at  all  events,  the  right  to  the  use  and 
occupation  of  the  south  fifty  acres,  was  as  perfect  in  Daniel  as 
if  he  had  possessed  an  absolute  estate  in  fee.  James  has  actu- 
ally liad  the  use  and  occupation  of  the  premises  since  1853, 
and  is  liable  for  the  value  of  it,  or  the  rents  and  profits,  in 
some  form. 

This  was  necessarily  an  equitable  action  to  secure  a  con- 
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veyance  from  Williamson,  and  to  enforce  the  equitable  parti- 
tion made  between  the  parties ;  and  in  snch  an  action,  when 
the  conrt  obtains  jm*i3diction,  it  will  proceed  and  grant  relief 
for  purposes  of  an  account,  and  espedallj  as  ia  this  case^ 
when  the  remedy  at  law  is  inadequate,  and  the  remedy  in 
equity  is  more  complete.  (1  Story's  Eq.,  §§  64-69,  pp.  466, 
457,  and  cases  cited.)  Having  adjudged  that  the  representa- 
tives of  Daniel  were  entitled  to  a  conveyance  of  the  south 
fifty  acres,  and  to  the  rents  and  profits  thereof,  it  was  entirely 
competent  for  the  court,  in  the  exercise  of  its  comprehensive 
equity  powers,  and  as  an  incident  to  the  principal  relief 
granted,  to  compel  James,  whoha4  wrongfully  enjoyed  them, 
to  account  for  them.  This  was  a  legitimate  sequence  result- 
ing from  the  decision  of  the  principal  question,  and  affected 
the  ssmie  parties.  The  right  to  recover  renta  and  profits  does 
not  depend  upon  the  conventional  relation  of  landlord  and  ten- 
ant. Whenever  a  party  has  received  rents  and  profits  belong- 
ing to  another,  he  is  bound  to  account  for  them ;  and  when 
he  is  in  a  court  of  equity  in  respect  to  the  title  of  the  pro- 
perty out  of  which  the  rents  and  profits  accrued,  and  the 
title  is  adjudged  against  him,  the  judgment  would  faU  short 
of  a  complete  determination  of  the  controversy,  if  it  did  not 
award  restitution,  including  the  rents  and  profits  down  to 
the  time  of  trial.  Nor  does  the  statute  of  limitations  apply 
in  such  a  case  for  the  period  pending  the  litigation.  The 
defendant's  intestate  occupied  the  premises  himself,  and  the 
rents  and  profits  were  properly  shown  in  the  first  instance,  by 
proving  the  value  of  the  use  and  occupation.  The  court 
found  that  the  defendant's  intestate  took  and  held  possession 
in  bad  faith,  and  was  chargeable  with  interest,  and  was  not 
entitled  to  compensation  for  the  value  i^  the  improvements 
made,  in  building  fences  and  other  improvements  proper  for 
the  use  and  protection  of  the  property.  The  interest  was 
properly  chargeable,  and  as  to  the  improvements,  it  does  not 
appear  that  they  were  of  a  permanent  character,  and  tempo- 
rary improvements  necessary  for  the  mere  use  of  the  premi- 
ses would  be  for  the  benefit  of  the  intestate  himself,  during 


1871.]  Tatlob  v.  Tayloil  585 

Opinion  of  tbe  Court,  per  Chuboh,  Ch  J. 

his  occupation ;  but  the  expense  of  permanent  improvements 
are  not  generally  allowable  to  a  person  occupying  his  position 
as  found  by  the  court.  The  recovery  for  the  conveyance  of 
the  south  fifty  aca'es,  and  against  the  administrators  for  rents 
and  profits,  must  be  sustained,  as  no  error  in  law  was  comr 
mitted  in  respect  to  them ;  but  I  am  unable  to  discover  any 
principle  justifying  a  personal  judgment  against  the  infant 
defendants  in  this  action.  The  action  was  revived  against 
them  as  heirs  of  James  Taylor,  because  upon  his  death  his 
title  descended  to  them,  and  against  the  administrators,  as 
representatives  of  the  personal  assets.  The  supplemental 
complaint  is  a  bill  of  revivor,  and  simply  revived  and  con- 
tinued the  action  pending  at  his  death.  It  does  not  profess 
to  bring  in  the  heii*s  for  the  purpose  of  a  personal  judgment, 
and  makes  no  personal  claim  againt  them,  and  there  is  no 
allegation  that  they  have  received  the  rents  and  profits,  and 
no  prayer  for  judgment  against  them.  They  inherited  this 
litigation,  with  all  its  liabilities  augmented,  as  it  is  found,  by 
the  bad  faith  of  their  ancestor,  but  they  are  not  in  court 
charged  with  any  strictly  personal  liabilities. 

Under  the  old  practice  in  equity,  the  death  of  a  sole  party 
was  the  usual  if  not  the  sole  cause  of  the  abatement  of  a  suit. 
The  suit  was  not  regarded  as  dead,  but  in  a  state  of  suspended 
animation.  (Stoiy's  Eq.  PI.,  §  364.)  In  such  a  bill  it  was  only 
necessary  to  state  how  the  plaintiff  became  entitled  to  revive, 
and  to  charge  that  the  cause  ought  to  be  revived,  and  to  stand 
in  the  same  condition,  with  respect  to  the  pailies  to  the  original 
bill,  as  it  was  at  the  time  the  abatement  happened ;  and  the 
sole  question  upon  such  a  bill  was,  the  competency  of  the 
parties  to  revive  and  the  correctness  of  the  form  of  the  bill. 
(Id.,  §  374.)  A  bill  of  revivor  merely  reanimated  the  sus- 
pended pending  controversy.  If  new  interests  arose  after  the 
commencement  of  the  action,  which  made  it  necessary  or 
proper  to  change  or  modify  the  original  claim,  the  new  parties 
necessary  for  this  purpose  were  brought  before  the  court 
by  an  original  bill,  in  tho  nature  of  a  supplemental  bill. 
Such  a  bill  "  is  properly  applicable  when  new  parties  with 
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new  interests,  arising  from  events  since  the  institution  of  the 
suit,  are  brought  before  the  court.''  (Id.,  §  345.)  "Such  a 
bill  must  show  the  ground  upon  which  the  court  ought  to 
grant  the  benefit  of  the  former  suit,  to  or  against  the  person 
who  has  become  so  entitled,  and  it  must  pray  the  decree  of 
the  court  adapted  to  the  case  of  the  plaintiff  in  the  new  bill." 
(Id.  §  353.) 

The  Code  has  provided  for  supplemental  complaints  in  both 
classes  of  cases,  substantially  in  accordance  with  the  practice 
in  the  Court  of  Chancery.  (Code,  §§  121,  177;  41  K  Y., 
53.)  It  is  a  new  cause  of  action.  (7  How.  Pr.,  31 ;  14  Id., 
71.)  In  this  case  no  allegations  were  contained  in  the  supple- 
mental complaint  designed  to  charge  the  infants  with  a  per- 
sonal claim,  and  no  demand  for  such  a  judgment  was  made 
against  them,  nor  was  the  question  of  their  liability  litigated 
upon  the  trial.  The  only  evidence  on  the  subject  is  from  the 
plaintiff  himself  who,  after  testifying  that  James  took  posses- 
sion and  control  of  the  land  and  retained  it  until  his  death, 
added,  "  and  his  widow  and  children  ha/ve  it  yet^  This  is 
veiy  slight  evidence,  to  say  the  least  of  it,  to  support  the 
finding  that  the  children  "  occupied  the  whole  of  said  pre- 
mises and  received  the  rents  and  profits  thereof"  since  the 
death  of  James.  There  was  no  evidence  that  the  children 
had  received  any  rents  or  profits,  or  had  used  and  enjoyed  the 
benefit  of  the  occupation,  nor  that  they  had  occupied  the  pre- 
mises at  all,  but  only  that  the  widow  and  children  "  have  it 
yet."  This  is  not  sufficient.  The  spirit  of  liberality  which 
has  extensively  prevailed  since  the  adoption  of  the  Code,  and 
which  is  uniformly  invoked  to  induce  courts  to  overlook 
defects  and  irregularities  in  legal  proceedings,  has  never  yet 
been  carried  to  the  extent  of  sustaining  a  judgment  against  a 
party  without  either  allegations  or  proof,  and  a  careful  exami- 
nation of  the  evidence  has  not  impressed  me  with  the  pro- 
priety of  doing  it  in  this  case.  The  judgment  must  bo 
affirmed  against  the  administrators  with  costs,  and  the 
personal  judgment  against  the  infant  heirs  reversed  with 
costs. 
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All  the  judges  concurring,  except  Grovee,  J.,  who  was  for 
iffirmance  of  the  whole  judgment. 
Judgment  in  accordance  with  the  opinion. 


Henby  M.  Kinne  and  Benjamin  F.  Carter,  Appellants,  v. 
William  G.  Ford  and  Samuel  T.  Suit,  Kespondents. 

To  constitute  a  delivery  of  gold  on  a  contract  for  the  delivery  thereof,  so 
as  to  put  it  at  the  risk  of  the  purchaser,  everything  must  be  done  by  the 
vendor  that  would  be  necessary  to  be  done  to  discharge  a  debt,  payable 
in  gold,  due  from  him  to  such  purchaser.    (Groyer,  J.) 

It  is  not  enough  that  he  should  place  it  on  the  counter  or  desk,  where  gold 
was  customarily  placod  when  delivered  to  the  purchaser,  at  such  a  time 
and  in  such  a  manner  that  the  purchaser's  agent  might  have  seen  and 
obtained  possession  of  it;  but  to  make  a  good  delivery,  the  property 
must  be  put  into  the  actual  possession  and  control  of  the  purchaser  or 
his  agent;  and  where  the  purchaser's  agent  is  actually  present  at  the 
place  of  delivery,  it  is  the  duty  of  the  vendor  to  place  the  property  in  his 
"  conscious  "  possession. 

Accordingly,  a  deposit  by  the  vendor  (plaintiff)  of  a  gold  check  upon  the 
purchaser's  (defendant's)  counter,  in  the  presence  of  his  agent  to  receive 
such  checks,  but  without  bringing  the  fact  of  such  deposit  to  the  know- 
ledge of  such  agent,  is  not  a  sufficient  delivery  to  put  the  property  at  the 
risk  of  the  purchaser;  and  a  charge  of  the  court  to  the  jury  that  the 
check  was  to  !}0  deemed  at  the  risk  of  the  purchaser,  if  placed  in  the  usual 
place  of  receiving  such  checks  by  him,  imder  circumstances  enabling  his 
agent  in  that  business  to  have  learned,  by  directing  his  attention  to  the 
matter,  that  the  check  was  there,  although  at  the  moment  such  agent 
was  occupied  with  other  business ;  and  that  it  was  not  necessary  to  the 
delivery  that  the  attention  of  the  agent  should  be  actually  drawn  to  the 
check  by  the  vendor. — Ileld^  erroneous. 

(Argued  January  80th  and  decided  February  3d,  1871.) 

Appeal  from  an  order  of  the  late  General  Term  of  the 
Supreme  Court,  in  the  first  judicial  district,  reversing  a  judg- 
ment for  the  plaintiff  upon  the  verdict  of  a  jury,  and  granting 
a  new  trial. 

The  cause  was  tried  before  Mr.  Justice  Sutherland  and  a 
jury,  January,  1867,  and  a  verdict  rendered  for  the  plaintiff 
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for  $23,786,  the  value  of  a  gold  check  for  $10,000  daimed  to 
bave  been  delivered  by  the  plaintiffs  to  the  defendants  on  the 
21st  day  of  January,  1865.  The  fiwjts  are  sufliciently  stated 
in  the  opinion  of  the  court. 

Edmund  Eandolph  Bobinson^  for  the  appellants,  upon  the 
point  that  there  was  a  valid  delivery  of  the  check,  cited  I/imb 
V.  Lathrop  (13  Wend.,  95) ;  Wyman  v.  Wind(ym  (2  Fairf., 
398) ;  Case  v.  Green  (5  Watts,  262) ;  and  by  way  of  analogy 
in  common  carriers^  cases,  Bachman  v.  Leni  (3  Oampb., 
414) ;  Packard  v.  Getman  (6  Cow.,  757) ;  2  Kent,  604,  605 ; 
Gibson  v.  Culver  (17  Wend.,  305);  Bank  v*  Champlain 
Trans.  Co.  (16  Verm.,  62) ;  18  id.,  131 :  23  id.,  176 ;  Merriam 
V.  Hartford  B.  B.  Co.  (20  Conn.,  354) ;  Hotchkiss  v.  Arti- 
sans* Bank  (2  Keyes,  564). 

B.  Sproutf  for  the  respondents. 

Grover,  J.  This  action  was  brought  to  recover  the  price 
of  $10,000  of  gold,  which  the  plaintiffs  claimed  they  had  sold 
and  delivered  to  the  defendants.  There  was  no  question  made, 
upon  the  trial,  as  to  the  existence  of  a  contract  by  which  the 
plaintiff  agreed  to  sell  and  deliver  to  the  defendants  this 
amount  of  gold  at  a  specified  price  payable  upon  deliveiy  to 
the  defendants.  The  only  question  litigated  was,  whether  the 
defendants  had  performed  the  contract  by  delivering  the  gold. 
The  case  shows  that  both  parties  kept  offices,  for  the  trans- 
action of  their  business,  in  the  city  of  New  York,  and  were 
very  large  dealers  in  buying  and  selling  gold.  The  office  of 
the  defendants  was  the  proper  place  for  the  delivery  of  the 
gold.  No  question  was  made  upon  this  point,  nor  but  that 
the  delivery,  if  made,  was  at  the  proper  time.  The  question 
to  be  determined  arises  upon  the  charge  of  the  judge  to  the 
jury,  and  the  exceptions  taken  by  the  defendants'  counsel  to 
the  refusal  of  the  judge  to  charge  as  requested.  To  aj^reci- 
ate  this  question,  it  is  necessary  to  keep  in  mind  the  testimony 
given  upon  the  point  to  which  the  jury  were  to  i^ply  the 
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charge.  It  was  proved  that,  by  the  usage,  the  time  for  the 
delivery  oi  gold  upon  contract  closed  at  a  quarter  past  two 
o'clock  p.  H.,  and  that  extensive  dealers  like  the  parties  were 
obliged,  just  before  the  expiration  of  the  time,  to  make  and 
receive  deliveries  with  great  promptness  and  dispatch.  Mr. 
Carver,  one  of  plaintiffs,  testified  that  just  before  a  quarter 
past  two,  upon  the  20th  of  June,  1S65,  he  took  a  gold  check 
for  $10,000,  transferable  by  delivery,  to  which  was  pinned  a 
statement  of  another  transaction  showing  a  balance  due 
thereon,  from  the  defendants  to  the  plaintiffs,  of  fifty  dollars ; 
and  took  the  same  to  the  defendants'  office,  where  he  found 
Mr.  Coddington,  the  defendants'  agent  for  receiving  gold 
deliverable  to  them,  standing  at  a  desk  placed  upon  a  counter 
by  an  opening  through  which  gold  to  be  delivered  was  passed 
to  him,  apparently  busy  with  a  pen ;  that  he  put  the  check 
through  the  opening  and  laid  the  same  upon  the  desk  or  the 
counter  by  the  desk,  and  remarked  that  the  fifty  dollars  might 
be  included  in  the  check  to  be  given  in  payment  for  the  gold, 
and  that  he  would  send  thereafter  for  the  check,  and,  being  in 
a  hurry,  went  immediately  out ;  that  he  was  in  a  great  hurry 
to  make  a  delivery  to  another  party,  and  was  in  the  defend- 
ants' office  but  a  very  short  time.  Coddington,  the  defendants' 
agent,  testified  that  he  neither  saw  nor  heard  Carver,  knew 
nothing  about  his  leaving  a  check  upon  the  desk  or  counter, 
and  that  in  &ct  he  never  had  the  check.  Other  evidence  was 
given  tending  to  show  that  the  defendants  never  received  the 
check,  or  its  proceeds.  The  judge  charged  the  jury,  that  the 
question  was  whether  Carver  put  or  placed  a  gold  check  of 
$10,000  within  the  control  or  power  of  Mr.  Coddington,  in  a 
way  or  manner,  which,  under  the  circumstances,  should  rea- 
sonably be  considered  as  a  delivery  to  Mr.  Coddington.  That 
he  could  not  word  the  real  question  in  the  case  more  safely 
and  correctly  than  he  had  done.  lie  further  charged,  that  the 
question  was,  whether  from  the  evidence  they  believed  that 
Mr.  Carver  delivered  this  check  in  such  a  manner,  placed  it 
in  such  a  position  that  under  reasonable  circumstances,  which 
included  eveiy  incident  connected  with  it,  which  assumes  too, 
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that  Mr.  Coddington  was  a  man  of  ordinary  intelligence  and 
prudence,  had  as  good  ears  and  eyes  as  other  people,  and 
which  included  also  the  cnstom  and  manner  of  doing  this 
business,  this  ought  to  be  considered  a  delivery  to  Mr. 
Coddington,  if  they  found  in  fact  the  check  was  placed  in 
the  manner  Mr.  Carver  said.  The  defendant's  counsel 
requested  the  court  to  charge  the  jury,  that  the  leaving  of  the 
check  upon  the  counter  or  desk,  without  Coddington's  know- 
ledge, was  not  a  delivery  unless  it  was  actually  i*eceived  by 
him  or  the  defendants.  In  answer  to  this  request,  the  court 
further  charged  that  he  had  already  said  that  the  question  was 
whether  Carver  put  or  placed  a  gold  check  for  $10,000  within 
the  control  or  power  of  Coddington  in  a  way  or  manner, 
which,  under  the  circumstances,  should  reasonably  be  con- 
sidered as  a  delivery  to  Mr.  Coddington,  and  that  he  would 
add,  considering  him  to  be  a  man  with  the  ordinary  sense  of 
hearing,  active  in  his  duties,  and  paying  ordinary  attention  to 
his  business.  That  if  the  defendants  put  a  deaf  man  there, 
or  a  stupid  man,  or  any  other  circumstances  which  prevented 
him  from  paying  that  attention  which  an  ordinary  prudent 
man  would,  and  he  did  not  hear  Mr.  Carver,  if  he  did  speak 
to  him,  that  was  the  misfortune  of  the  defendants.  That  he 
could  not,  therefore,  charge  as  the  counsel  requested.  To 
this  refusal  the  counsel  for  the  defendant  excepted.  The 
charge  as  given,  together  with  the  refusal  to  charge  as  requested, 
considered  in  connection  with  the  evidence  to  which  it  was 
to  be  applied,  leaves  no  doubt  as  to  what  the  judge  held  to 
constitute  a  legal  delivery  of  gold  by  one  party  to  another. 
The  jury  must  have  undei*stood  therefrom,  that  it  was  wholly 
immaterial  whether  the  deliveree  knew  anything  about  the 
matter  whatever ;  that  the  gold  was  deemed  to  be  in  his  pos- 
session, and  at  his  risk,  if  placed  in  the  usual  place  of  receiv- 
ing it,  under  circumstances  where  he  might  have  known  it,  if 
vigilantly  directing  his  attention  to  what  might  be  transacting 
there,  although  at  the  moment  he  was  wholly  occupied  with 
ascertaining  the  correctness  of,  and  arranging  for  the  payment 
of  a  previous  delivery.    That  the  deliverer  was  under  no 
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obligation  to  ascertain  whether,  in  fact,  the  deliveree  was  so 
engaged,  or  whether  he  was  attending  to  the  business  with  him, 
and,  consequently,  knew  that  he  placed  the  gold  there  for  the 
purpose  of  transferring  the  possession,  and,  in  this  case,  the 
right  of  property  to  him.  These  positions  of  the  learned 
judge  cannot  be  sustained.  It  was  the  duty  of  the  plaintifis 
to  deliver  the  gold  to  the  defendants,  or  their  agent.  A 
delivery  by  one  to  another  is  synonymous  with  the  transfer 
of  possession,  and  this  is  not  effected  by  placing  the  property 
where  the  deliveree  may,  by  possibility,  obtain  possession  and 
control  of  it,  but  by  putting  it  in  his  actual  possession  and 
control.  Delivering  gold  upon  a  contract  for  the  sale  of 
it,  is  precisely  analogous  to  the  payment  of  a  debt  paya- 
ble in  gold.  Had  the  plaintiffs  owed  the  defendants 
a  debt  of  $10,000,  to  be  paid  in  gold,  it  would  hardly  be 
contended  that  they  had  paid  the  debt  by  placing  the  gold 
where  the  defendants  usually  received  payments  of  similar 
debts,  and  that  the  defendants  had  an  agent  there  for  receiv- 
ing payment  of  such  debts,  but  who,  by  being  engaged  at  the 
moment  in  transacting  other  business,  knew  nothing  of  the 
occurrence.  In  such  a  case  there  can  be  no  doubt,  that  if  the 
gold  was  taken  by  a  thief  before  the  agent  had  any  knowledge 
of  its  being  left  there,  the  loss  would  fall  upon  the  plaintiflfe. 
It  would  hardly  be  insisted  that  it  had  been  received  in  pay- 
ment of  the  debt.  When  chattels  are  to  be  delivered  at  a 
specified  time  and  place,  the  party  who  is  to  make  delivery 
discharges  his  obligations  by  turning  out  the  property  at  the 
specified  time  and  place,  whether  his  creditor  is  there  to 
receive  it  or  not.  But  when  money  is  to  be  paid  at  a 
particular  time  and  place  by  a  debtor  to  his  creditor,  he 
cannot  discharge  his  debt  by  leaving  the  money  at  the  time 
and  place  in  the  absence  of  the  creditor.  When  chattels  are 
to  be  delivered,  and  are  turned  out  in  the  absence  of  the  cre- 
ditor or  party  entitled  to  receive  them,  care  must  be  taken  to 
a  reasonable  extent  to  preserve  the  property  from  loss  or 
destruction.  If  of  a  kind  that  exposure  to  the  atmosphere 
would  destroy,  it  must  be  placed  where  it  will  be  protected 
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therefrom,  and  notice  given  to  the  owner.  If  consisting  of 
gold,  bullion  or  diamonds,  it  mast  not  be  left  exposed  to  the 
depredation  of  thieves  or  other  hazards,  from  which  it  may  be 
protected.  In  the  present  case  the  agent  of  the  defendants 
was  at  the  place  ready  to  receive  the  gold,  and  it  was  the  duty 
of  the  plaintiffs  to  place  it  in  his  conscious  possession,  and  not 
to  abandon  it  without  any  protection  to  the  danger  of  being 
stolen,  which,  assuming  the  testimony  upon  both  sides  to  be 
true,  was  the  actual  cause  of  the  loss.  The  defendants  ought 
not  to  be  made  responsible  for  a  delivery  to  their  agent  until 
he  was  actually  notified  that  the  property  was  placed  in  his 
charge  and  made  aware  of  where  it  was,  and  thus  enabled 
immediately  to  take  the  necessary  care  for  the  preservation 
of  property  of  such  value  as  the  check.  To  have  such  a  check 
exposed  to  robbers  for  a  moment  would  be  gross  negligence, 
and  it  was  the  duty  of  Carver  to  protect  it  until  he  knew 
that  Coddington  was  aware  of  the  design  to  place  it  in  his 
possession.  There  is  no  diflSculty  in  making  rapid  deliveries 
under  this  rule.  Upon  that  assumed  by  the  judge,  it  would 
never  be  safe  for  the  person  receiving  gold  to  devote  an 
instant's  time  to  the  examination  of  the  gold  or  checks 
received,  for  while  so  engaged  gold  might  be  placed  by 
others  upon  the  desk  or  counter,  and  left  at  his  risk  wholly 
unprotected.  The  only  safe  rule  as  to  what  shall  constitute 
a  delivery  applicable  to  gold,  etc.,  is  that  derived  from  the 
analogy  of  paying  a  debt  by  a  debtor  to  his  creditor,  and  it  is 
clear  that  this  can  only  be  done  when  the  creditor  consciously 
assents  to  a  receipt  of  the  money  for  the  purpose  for  which  it 
is  offered  to  him.  The  General  Term  were  right  in  reversing 
the  judgment  rendered  for  the  plaintiffs  and  directing  a  new 
trial,  and  their  order  must  be  affirmed  and  judgment  absolute 
given  the  plaintiffs  upon  the  stipulation. 

All  the  judges  concurring  but  Allen,  J.,  who,  having  been 
of  counsel,  did  not  sit ;  and  Rajpallo,  J.,  who  dissented. 

Order  affirmed  and  judgment  absolute  for  the  defendants. 
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BLabyey  Howabd,  Respondent,  v.  Simon  W.  Fbanob, 

Appellant. 

It  is  the  duty  of  one  who  lias  received  money  to  the  use  of  another  to  pay 
it  oyer,  and  no  demand  is  necessary  by  the  latter  before  action.    Allbn,  J. 

A  party  having  money  of  another  in  his  hands,  his  denial  of  the  owner's 
right,  and  stoppage  of  the  payment  of  his  check  for  the  amonnt  which 
has  come  to  the  possession  of  such  owner,  are  equivalent  to  demand  and 
refusal 

Although,  ordinarily,  one  partner  cannot  sue  his  copartner,  at  law,  in 
respect  to  partnership  dealings,  if  the  cause  of  action  is  distinct  from  the 
partnership  accounts,  and  does  not  involve  their  consideration,  the  action 
may  be  maintained. 

The  defendant,  and  one  R,  being  the  owners  of  a  certain  flour  mill,  and 
manufacturers  (as  partners)  of  flour  therein,  becoming  embarrassed,  the 
plaintiff  advanced  to  them  certain  sums,  and  agreed  to  indorse  their 
business  paper  to  a  certain  amount,  upon  the  arrangement  that  he  was 
to  be  secured  by  mortgage  upon  the  mill,  and  the  assignment  of  a  cer- 
tain policy  of  insurance  thereon,  and  to  receive  one-third  of  the  profits 
of  the  business,  sharing  iii  one-third  of  the  losses.  The  assignment  was 
given  (on  its  face  as  security  merely)  to  the  plaintiff,  and  various  indorse- 
ments made  by  him.  Subsequently  the  firm  of  B.  and  the  defendant  hav- 
ing failed,  the  plaintiff  took  a  lease  of  the  mill  from  them,  agreeing  to  ope- 
rate it,  and  retain  one-third  of  the  profits,  and  apply  the  other  two- 
thirds  to  the  payment  of  the  debts  for  which  he  was  liable  as  **  indorser, 
acceptor  and  security."  The  mill,  while  being  operated  under  this 
agreement,  was  burned.  The  plaintiff  sent  to  the  defendant  (residing 
near  the  office  of  the  company)  the  policy,  the  assignment,  and  his  own 
receipt  to  the  company  for  the  money,  requesting  him  to  collect  the 
amount  The  defendant  having  presented  these  papers  to  the  under- 
writers and  delivered  them  up,  together  with  a  receipt  in  the  name  of 
himself  and  B.,  obtained  the  money  and  refUsed  to  remit  it  to  the  plaHn." 
tiS,—Beld  (Gbovbr  and  Peckham,  JJ.,  oontra\  that  he  must  be  regarded 
as  having  received  it  as  agent  of  the  plaintiff,  and  was  bound  to  pay  it 
over  to  him,  without  regard  to  the  state  of  the  partnership  accounts 
between  the  plaintiff,  the  defendant  and  B. ;  or  to  the  amount,  actually 
outstanding,  of  the  liabilities,  as  security  for  which  the  policy  was 
assigned,  as  long  as  any  part  of  such  liabilities  remained  unpaid. 

(Argued  February  6tli,  and  decided  February  14th,  1871.) 

Appeal  from  a  judgment  of  the  General  Term-of  the  Com- 
mon Pleas  of  the  city  of  New  York,  aflSrming  a  judgment  foi 

the  plaintiflT,  on  the  report  of  a  referee. 
Uand— Vol.  IV.        75 
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In  1862,  the  defendant  and  one  Bamhart  were  the  owners 
of  a  mill  property  in  Ohio,  and  were  mann&ctnring  and  ship- 
ping flour  for  sale,  nnder  the  firm  name  of  Bamhart  & 
France,  and  were  in  embarrassed  eircnmstanoes.  An  arrange- 
ment was  then  made  with  the  plaintiff  bj  which  he  agreed  to 
furnish  $3,000  as  capital,  and  to  indorse  the  business  paper  of 
Bamhart  &  France  to  the  amount  of  $10,000  to  $15,000, 
for  which  he  was  to  be  secured  bj  a  mortgage  of  the  mill 
property,  and  an  assignment  of  the  insurance  policies,  and 
was  to  receive  one-third  of  the  profits,  and,  as  is  claimed,  bear 
one-third  of  the  loss.  This  arrangement  went  into  effect  in 
February,  1863,  and  continued  until  June,  1863,  when  Bam- 
hart &  France  &iled.  A  new  arrangement  was  then  made 
by  which  Howard  leased  the  mill  and  agreed  to  operate  it, 
retaining  one-third  of  the  profits  to  his  own  use  and  appro- 
priating the  other  two-thirds  to  the  payment  of  the  debts  of 
Bamhart  &  France,  for  which  the^  plaintiff  was  liable  as 
"  indorser,  acceptor  and  security."  The  mill  was  carried  on 
under  this  arrangement  until  it  was  destroyed  by  fire  in 
August,  1865.  Pursuant  to  the  arrangement  first  made  in 
April,  1863,  the  mill  premises  were  insured  in  three  several 
companies  for  $10,000  in  the  aggregate,  $5,000  of  which  was 
in  the  Home  Insurance  Company,  and  the  policies,  with  the 
consent  of  the  insurers,  were  assigned  to  the  plaintiff  by 
Bamhart  &  France  as  collateral  security,  as  their  indorse 
of  current  business  paper.  The  policies  were  renewed  from 
year  to  year,  the  receipts  upon  the  policy  of  the  Home  Insur- 
ance Company  stating  the  payments  to  have  been  made  by 
the  plaintiff  as  assignee  of  B.  and  F. 

At  the  time  of  the  receipt  of  the  loss  from  the  Home 
Insurance  Company  the  plaintiff  had  received  $1,980  upon 
the  policy  of  the  Buckeye  insurance,  and  on  the  26th  of 
October,  1865,  after  the  commencement  of  this  action,  he 
received,  from  the  underwriters  of  the  third  policy,  $3,000. 

In  1862,  the  defendant  removed  to  Kew  York,  and 
remained  in  business  in  that  city  up  to  the  trial,  and  was  the 
eonsignee  for  sale  of  flour  manufactured  by  the  plaintifi^  who 
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drew  upon  liim  as  occasion  required  in  the  business  of  the 
mil],  the  drafts  being  provided  for  either  by  shipments  of 
flour  or  by  other  means  furnished  by  the  plaintiff. 

On  the  25th  of  September,  1865,  a  draft  was  outstanding 
and  not  yet  due  for  $1,500,  payable  in  New  York,  drawn  by 
the  plaintiff  upon  and  accepted  by  the  defendant.  After  the 
destruction  of  the  insured  property  by  fire,  the  plaintiff 
inclosed  to  the  defendant,  at  New  York,  the  policy  for  $5,000, 
of  the  Home  Insurance  Company,  and  the  assignment, 
together  with  a  receipt  signed  by  himself  for  the  loss,  to  be 
delivered  to  the  insurers  on  payment  by  them ;  and  annexed 
to  the  receipt  on  the  same  paper  was  a  direction,  signed  by 
the  plaintiff,  to  the  insurance  company  to  pay  "  out  of  the 
above,  to  Mr.  France,  fifteen  hundred  dollars,  to  lift  a  draft 
drawn  by  myself.^' 

The  defendant  tore  off  this  direction,  and  on  the  25th  Sep- 
tember, 1865,  presented  the  policy,  assignment  and  plaintiff's 
receipt  to  the  insurance  company,  and  received  $4,962.60  for 
the  loss.  He  refused  to  pay  the  accepted  draft  of  the  plain- 
tiff, and  advised  him  that  he  had  sent  the  proceeds  of  the 
policy  to  Bamhart.  He,  in  feet,  inclosed  a  check  on  a  bank 
in  Jersey  City  to  Bamhart,  payable  to  the  order  of  Bamhart 
&  France,  for  the  amount.  The  check  coming  to  the  posses- 
sion of  the  plaintiff,  payment  was  stopped  by  the  defendant. 
This  action  was  brought  to  recover  the  moneys  received  by 
the  defendant  from  the  Home  Insurance  Company.  The 
action  was  tried  by  a  referee,  who  gave  judgment  for  the 
plaintiff,  and  this  appeal  is  from  the  judgment  of  the  Common 
Pleas  of  the  city  of  New  York,  afltening  that  judgment. 

jE  S.  Van  WinkUy  for  the  appellant. 

W.  F.  Shqpwrdj  for  the  respondent. 

Allen,  J.  No  demand  was  necessary  before  bringing  the 
action.  It  was  the  duty  of  the  defendant  to  remit  the  money 
to  the  plaintiff  if  received  by  the  defendant  to  his  use. 
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{Stacy  V.  Qrahamj  4  Kern.,  492.)  But  the  defendant^  after 
receiving  the  money,  denied  the  right  of  the  plaintiff  to 
receive  it,  and  stopped  the  payment  of  his  check,  which  had 
come  to  the  possession  of  the  plaintiff.  His  action  was 
equivalent  to  a  refosal  to  pay,  and  obviated  the  necessity  of  a 
demand,  if  demand  wonld,  under  other  circumstances,  have 
been  necessary. 

The  principal  objections  to  the  recovery,  rest  upon  the  sup- 
posed partnership  relations  of  the  parties.  Passing  without 
considering  the  question  whether  they  could  have  been  taken 
under  the  pleadings  or  whether  they  suflSdently  appear  by  the 
case  and  exceptions  to  have  been  properly  made  and  taken  at 
the  trial,  they  are  not  tenable  upon  all  the  evidence  in  the 
case.  They  are  certainly  not  sustained  by  any  findings  of  the 
referee.  The  judgment  is  fully  sustained  by  the  &cts  as 
found.  It  is  well  settled  that  ordinsurily  one  partner  cannot 
sue  his  copartner-at-laW)  in  respect  to  their  partnership  deal- 
ings. If,  however,  the  cause  of  action  is  distinct  from  the 
partnership  accounts  and  does  not  involve  their  considera- 
tion, an  action  at  law  may  be  maintained.  After  an  account- 
ing and  a  promise  to  pay,  an  action  of  assumpsit  will  lie.  {Fos- 
ter V.  AUansony  2  T.  E.,  479;  Casey  v.  Brushy  2  Caines, 
293.)  So  an  action  of  covenant  will  lie  upon  an  agreement 
to  continue  a  partnership.  {Bagley  v.  Smithy  10  N.  Y.,  489.) 
If  no  matter  of  account  is  involved,  and  the  money  will  not, 
when  recovered,  belong  to  the  finn,  there  is  no  objection  to 
the  action  upon  the  ground  of  the  partnership  connection 
between  the  parties.  The  property  insured  was  not  the  pro- 
perty of  any  firm,  or  copartnership  of  which  the  plaintiff  was 
a  member.  It  was  owned  by  Bamhart  &  France  as  tenants 
in  common,  and  the  insurance  was  primarily  for  their  benefit^ 
as  owners  in  common;  and  the  loss,  when  paid  under  the 
policy,  belonged  to  them,  as  did  the  insured  property ;  and  the 
plaintiff,  as  a  partner  in  the  milling  business  with  Bamhart  & 
France,  had  no  estate  or  interest  in  the  premises,  or  title  to 
the  insurance  money.  His  claim  is  not  then  as  partner,  bat 
under  a  special  assignment ;  and  that  assignment  was  for  hia 
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individnal  protection  against  an  individual  liability,  assumed 
for  Bamhart  &  France,  the  assignors. 

The  legal  title  to  the  policy  and  right  to  the  insurance 
money  was  in  the  plaintiff  individually,  and  he  could  have 
maintained  an  action  in  his  own  name  for  the  loss.  He  made 
the  defendant  his  agent  to  collect  and  receive  the  money,  and 
the  agency  was  accepted  and  the  money  received  under  it. 
If  there  are  any  equities  growing  out  of  the  partnership  busi- 
ness of  the  parties,  or  the  use  and  occupation  of  the  mill,  by 
the  plaintiff,  under  the  agreement  of  August,  1863,  and  the 
right  of  the  defendant  and  his  co-owner  to  share  in  the  pro- 
fits, entitling  the  defendant  to  repudiate  the  agency  and  retain 
the  money,  they  should  have  been  asserted  by  a  proper  action 
for  an  adjustment  of  the  accounts,  to  which  Barnhart  would 
have  been  a  necessary  party.  The  difficulty  is  that  the 
defence,  rather  than  the  plaintiff's  cause  of  action,  grows  out 
of  and  rests  upon  the  partnership  dealings  of  the  parties,  or 
dealings  in  the  nature  of  partnership  dealings,  and  involving  the 
necessity  of  an  account.  To  what  amount  the  liabilities  of 
the  plaintiff,  for  which  he  was  secured  by  the  assignment 
of  the  policy,  were  reduced,  depended  upon  the  results  of 
the  business  under  the  lease  and  contract  of  August,  1868, 
and  in  that  business  tliere  was  no  partnership.  But  so  long 
as  there  were  any  liabilities  within  the  terms  of  the  assign- 
ment, and  secured  by  it,  the  legal  title  of  the  plaintiff'  cannot 
be  disputed. 

There  were  outstanding  liabilities  at  the  time  of  the  receipt 
of  the  money  by  the  defendant  and  the  commencement  of 
tills  action.  The  plaintiff's  right  does  not  depend  upon  the 
state  of  the  accounts  between  himself  and  Bamhart  & 
France,  nor  will  the  money,  when  collected,  belong  to  the 
three  as  partners,  or  jointly.  So  much  of  it  as  is  necessary  to 
discharge  the  liabilities  for  which  the  policy  was  assigned, 
belongs  to  the  plaintiff,  and  the  residue  belongs  to  the  defend- 
ant and  his  co-owner,  Bamhart.  The  clain^  is  enti^^Ij  dli- 
tinct  from  any  partnership  accounts  of  the  parties* 

The  judgment  should  be  affirmed. 
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Chtjboh,  Ob.  J^  FoLOXB  and  Rafallo,  J J.,conciuTed ;  Gso- 
TEB  and  Pbckhah,  JJ.,  disBOAtcd. 
Judgment  affirmed. 


James  Bogebs  and  another,  BespondentB,  v.  "William  A. 
"Wheeleb  and  others,  as  Trustees  for  the  holders  of  the 
Second  Mortgage  Bonds  of  the  Northern  Railroad  Com- 
pany, Appellants. 

Trustees  of  a  railroad  mortgage  ghren  to  secnre  the  bonds  of  the  comiHmy, 
who  proceed  to  foreclose  the  mortgage  for  the  benefit  of  the  bond- 
holders, and  who,  bemg  directed  in  the  decree  of  foreclosure  to  bid  off 
the  road  at  the  foreclosure  sale  at  a  certain  sum,  if  no  equal  bid  is  made 
by  others,  do  accordingly  make  the  bid,  receive  a  deed  from  the  referee, 
and  operate  such  railroad  for  the  benefit  of  theh*  testviU  que  tnut^  must, 
as  to  the  public,  be  regarded  as  operating  the  road  as  owners,  and  render 
themselres  liable  as  common  carriers  of  all  goods  transported  oyer  the 
road  under  tbeir  management 

They  are  in  no  sense  receivers,  or  officers  of  the  court,  entitled  to  the 
immunities  from  the  ordinary  liabilities  of  persons  conducting  such 
business,  if  any,  belonging  to  such  officers. 

(Argued  January  Slst ;  decided  February  14tii,  1871.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court,  in  the  third  judicial  department,  affirming  aa 
order  of  the  Special  Term  sustaining  a  demurrer  by  the  plain- 
tiffs to  the  fifth  and  sixth  answers  of  the  defendants. 

The  complaint  was  for  the  recovery  of  a  laige  quantity  of 
grain  belonging  to  plaintiffs,  received  for  transportation  ov^r 
the  Northern  railroad,  which  was  burned  in  the  Ogdensbuigh 
depot,  and  for  which  the  complaint  alleged  the  defendants 
were  liable  as  common  carriers. 

The  following  are  the  fifth  and  sixth  answers  of  the  defend- 
ants,  which  wei'e  demurred  to  by  the  plaintiffii : 

'^  5th.  And  these  defendants  further  answering  the  complaint 
say,  that  the  Northern  Kailroad  Company,  which  constructed 
and  owned  the  railroad  and  appurtenances,  including  the 
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elevator  or  grain  warehouse  referred  to  in  the  complaint, 
became  insolvent  in,  or  prior  to,  1856.  Before  that  time  cer- 
tain mortgages  were  duly  executed  upon  all  the  property,  real 
and  personal,  of  said  company,  and  in  an  action  to  foreclose 
two  of  the  said  mortgages,  which  action  was  duly  brought,  a 
decree  was  duly  made  and  rendered,  whereof  a  copy  is  here- 
unto annexed  marked  "  Schedule  A."  The  trustees  for  the 
second  mortgage  bondholders  bid  in  and  purchased  the  pro- 
perty, in  trust,  by  direction  of  the  court,  pursuant  to  said  decree, 
and  took  possession  and  charge  of,  and  properly  managed 
said  road,  pursuant  to  the  said  decree,  under  the  direction  of 
the  court,  and  so  continued  to  manage  the  road  until  August 
1st,  1865,  when  the  defendants,  by  the  direction  of  this  court, 
transferred  the  said  road  and  all  its  appurtenances  to  the 
Ogdensburgh  and  Lake  Champlain  Eailroad  Company.  And 
these  defi^dants  say,  that  in  regard  to  all  the  matters  referred 
to  in  the  complaint,  they  and  each  of  them  acted  with  due 
and  proper  care  and  diligence,  and  with  sound  discretion  as 
the  receiving  oflScera  of  the  court  of  equity.  And  they 
insist  and  submit  that  they  ought  not  to  be  held  personally 
responsible  or  liable  as  common  carriers,  as  though  they  were 
pursuing  a  business  of  that  nature  for  personal  profit,  whereas 
they  were  only  in  the  charge  of  the  property  temporarily  as 
appointees  by  the  coui*t,  until  the  necessary  legislation  and 
judicial  action  could  be  had  and  obtained  to  enable  the 
owners  of  the  property  to  be  ascertained  and  placed  in  pos- 
session." 

"  6th.  The  defendants,  further  answering,  say,  that  in  pursu- 
ance of  the  act  of  the  legislature  of  the  State  of  New  York, 
passed  May  8th,  1864,  entitled  "  An  act  to  revise  and  amend 
an  act  entitled  an  act  to  authorize  the  formation  of  a  corpora- 
tion in  place  of  the  Northern  Bailroad  Company  dissolved, 
and  to  empower  said  corporation  to  execute  a  mortgage  upon 
its  property,"  passed  March  81st,  1857,  the  Ogdensburgh  and 
Lake  Champlain  Railroad  Company  became  incorporated; 
and  sudi  proceedings  were  duly  had,  that  the  Supreme  Court 
of  this  State^  in  Oeneral  Term,  duly  made  and  caused  to  be 
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entered,  pnblisbed  and  recorded  a  decree,  whereof  a  copy  is 
herennto  annexed,  marked  ^^  Schedule  B/'  And  in  pursu- 
ance of  the  Baid  decree  and  of  the  order  c^  the  court  therem 
contained,  the  defendants  ezecnted  and  delivered  to  the  said 
Ogdensbnrgh  and  Lake  Champlain  Baikoad  C<Mnpany  a  eon- 
vejance,  whereof  a  copy  is  herennto  annexed,  marked 
^  Schedule  C."  Whereupon  the  defendants  claim  and  insEst, 
that  no  action  in  the  premises  to  chai^  them  with  a  personal 
liability  ought  to  be  allowed  or  can  be  maintained*" 

The  decree  of  foreclosure  referred  to  in  these  answeiB, 
besides  the  usual  provisions  in  such  decrees,  contained  the 
following : 

"  And  it  is  further  ordered,  adjudged  and  decreed,  that  if  no 
other  person  or  persons  shall  bid  upon  the  sale  of  said  mort- 
gaged premises  and  property  a  sum  equal  to  the  amount  due 
upon  the  said  mortgages  for  principal  and  interest,  and  the 
costs  and  expenses  of  this  action  over  and  above  all  prior 
mortgages  thereon,  that  it  shall  be  lawful  for  the  plain ti£&,  or 
one  or  more  of  them,  in  the  name  of  the  whole,  and  they  are 
hereby  authorized  at  such  sale,  to  bid  in  and  become  the  pur- 
chasers of  the  mortgaged  property,  and  eyery  part  thereof,  in 
trust,  to  sell  the  same  for  the  benefit  of  the  bondholders,  at 
such  sum  as  in  their  discretion  they  may  deem  most  beneficial 
for  the  said  bond-holders,  and  they  are  hereby  directed  to 
bid  therefor  not  less  than  $2,000,000.  And  if  said  plaintife 
shall  bid  in  such  mortgaged  property,  as  h^ein  authorized 
and  provided  for,  the  said  referee  shall  execute  to  them  the 
like  deeds  and  conveyances  as  are  hereinbefore  directed  to  be 
executed  to  any  other  purchaser  or  purchasers,  said  plainti& 
first  paying  all  fees,  costs  and  expenses  hereinbefore  partica- 
larly  specified." 

"  And  it  is  further  ordered,  adjudged  and  decreed,  that  the 
said  plaintiflb,  or  a  major  part  of  them,  in  their  discretion, 
may  sell  such  portions  of  the  property  as  may  not  be  neces- 
sary or  wanted  for  the  use  of  the  railread,  and  they  are  hereby 
authorized  to  execute  all  necessary  and  proper  deeds  and  con- 
veyances upon  such  sale,  or  they  may  lease  the  same  for  a 
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term  of  years,  or  from  year  to  year,  for  the  benefit  of  the 
bondholders,  and  may,  upon  the  organization  of  a  new  rail- 
road corporation  under  the  provisions  of  the  general  law  o«v 
that  subject,  or  otherwise,  transfer  and  assign  the  property 
necessary  for  the  purposes  of  the  railroad  to  the  new  corpora 
tion,  and  receive  in  payment,  stock  to  the  estimated  value  of 
said  property,  deducting  the  amount  of  said  prior  mortgage 
to  said  Savage,  Dixwell  and  Seymour,  and  may  transfer  such 
stock  to  the  bondholdei-s  in  proportion  to  the  amount  of  bonds 
held  by  tliem  respectively.  Provided,  however,  that  such 
corporation  upon  such  transfer,  shall  first  indemnify  and  save 
harmless  the  said  plaintiffs,  or  their  successors,  or  the  successor 
of  either  one  of  them,  in  the  trust  hereby  created,  against  any 
and  all  legal  and  just  liabilities,  then  outstanding  against  them, 
on  account  of  any  act  or  engagement  in  the  management  of  the 
trust  property,  and  shall  also  pay  the  just  and  proper  charges 
and  expenses  of  the  plaintiffs,  or  their  agents  or  successors,  or 
the  successor  of  either  one  of  them,  in  the  management  of 
the  trust  property." 

"And  it  is  ftirther  ordered,  adjudged  and  decreed,  that  if, 
upon  the  distribution  of  the  stock  as  hereinbefore  mentioned, 
any  bondholder  shall  prefer  to  receive  money  instead  of  stock, 
the  trustees  may  sell  his  or  her  portion  of  the  stock,  and  pay 
him  or  her  the  proceeds  thereof  in  money." 

"And  it  is  fuitber  ordered,  adjudged  and  decreed,  that  until 
the  sale  of  the  said  mortgaged  property  by  the  aforesaid 
referee,  or  if  the  trustees  shall  become  the  purchasers  thereof 
in  trust  to  sell  the  same  for  the  benefit  of  the  bondholders  as 
aforesaid,  then  until  they  shall  sell  the  general  railroad  pro- 
perty for  cash,  or  by  transferring  the  same  to  such  new  corpo* 
ration,  the  said  trustees,  or  a  major  part  of  them,  may  con- 
tinue to  operate  the  said  railroad,  and  receive  the  rents,  profits 
and  income  thereof,  and  appoint  all  necessary  agents  and 
subordinates  for  the  complete  operation  of  said  road ;  and  they 
may  purchase  the  necessary  supplies,  fuel,  iron,  ties,  etc^  and 
*  keep  the  road,  rolling  stock,  fixtures  and  appurtenances  in 
good  and  proper  repair,  preventing  all  waste,  injury,  and 

Hand— Vol.  TV.        76 
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destruction  to  the  same,  or  eithw  of  them,  or  any  part 
thereof!" 

William  M.  EvaHSj  for  the  appellants. 
Samuel  Hand^  for  the  respondents. 

By  the  Conrt — Peckhak,  J.  The  defendants  were  trustees 
for  the  second  mortgage  bondholders  of  the  Northern  Eailroad 
Company,  and  the  bonds  not  being  paid  they  foreclosed  the 
same  by  suit  in  the  Supreme  Court,  and  by  permission  of  the 
court,  as  declared  in  the  decree,  purchased  in  the  property 
mortgaged  and  proceeded  to  operate  the  road,  receiving  the 
income  and  paying  the  expenses,  etc.,  there^.  Tliey  held 
subject  to  the  rights  of  the  first  bondholders.  While  so 
engaged  they  became  liable  to  the  plaintiffs,  as  they  insist, 
for  the  loss  of  grain  which  the  defendants  undertook,  as  is 
alleged,  to  transport  over  said  road  as.  common  carriers.  This 
suit  was  brought  to  recover  for  such  loss. 

In  the  fifth  and  sixth  answers  by  the  defendants  tliey  set 
up  the  facts  before  stated,  and  aver  that  in  regard  to  all  the 
matters  complained  of,  they  acted  with  due  and  proper  care, 
and  with  sound  discretion,  as  receiving  officers  of  the  court  of 
equity.  They  insist  that  they  ought  not  to  be  held  personally 
liable  in  the  premises,  as  though  they  were  "  pursuing  a  busi- 
ness of  that  nature  for  personal  profit,^'  whereas  they  were 
only  in  charge  of  the  property  "  temporarily,  as  appointees  by 
the  court,  until  the  necessary  legislation  and  judicial  action 
could  be  had  to  enable  the  owners  of  the  property  to  be  ascer^ 
tained  and  placed  in  possession." 

To  these  answers  the  plaintiffs  demurred. 

The  defendants  insist  that  they  stand  in  the  relation  of 
receivers  of  a  court  of  equity,  and  that  they  are  not  liable  to 
be  prosecuted  in  a  conrt  of  law  for  any  liability  incurred  as 
receivers. 

Without  passing  upon  the  question  of  the  liability  of 
receivers  under  such  circumstances,  it  seems  enough  to  say 
that  the  defendants  occupy  no  such  position. 
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Prior  to  their  having  poeseseion  of  this  road  they  held  the 
second  mortgage  bonds  thereon  as  trustees  for  the  owners. 
As  such  trustees,  in  the  place  and  for  the  benefit  of  the 
owners,  they  filed  their  bill  to  foreclose  and  did  foreclose. 
They  had  a  provision  inserted  in  the  decree  allowing  them, 
as  such  trustees,  to  become  the  purchasers  at  the  sale  in  case 
others  did  not ;  and  if  others  did  not  bid  sufficient,  they  were 
required  to  bid  a  certain  sum,  regarded  as  enough  to  cover 
the  amount  due  with  the  costs.  If  they  became  the  purchasers, 
the  referee  was  to  execute  to  them  like  deeds  as  directed  to 
any  other  purchaser.  In  a  certain  event  they  were  to  trans- 
fer the  property  to  another  corporation  to  be  formed ;  but 
they  were  to  be  entirely  indemnified  by  that  corporation 
against  all  legal  and  just  liabilities  then  outstanding  against 
them  on  account  of  any  act  or  engagement  in  the  management 
of  the  trust  property."  They  retained  a  lien  upon  the  trust 
property  for  the  like  purpose. 

Thus  these  defendants  were  carrying  out  their  original 
tioist,  assumed  at  the  instance  of  the  second  mortgage  bond 
owners.  If  the  execution  of  that  trust  involved  great  respon- 
sibilities, these  defendants  should  have  been  careful  how  they 
undertook  its  discharge,  or  they  shoxLld  have  taken  ample 
indemnity.  The  decree  shows  that  they  were  careful  to  be 
fully  indemnified,  so  far  as  the  property  would  do  it. 

They  were  in  fact,  as  to  these  second  mortgage  bonds, 
and  as  to  this  property  so  purchased  by  them,  occupying  the 
legal  ]>osition  of  the  bondholders  themselves,  and,  as  to  the 
public,  must  be  held  to  operate  the  road  as  owners.  They 
were  in  no  sense  receivers  or  officers  of  the  court.  They 
were  simply  trustees,  carrying  out  and  executing  the  trusts 
and  duties  they  had  voluntarily  assumed. 

They  have  assumed  to  operate  this  road.  They  have  made 
contracts  with  the  public  in  the  course  of  that  business,  and 
I  can  perceive  no  principle  or  policy  that  will  shield  them 
from  liability,  if  they  fail  to  fulfill  the  legal  contracts  they 
have  thus  made. 

The  cases  cited  by  the  defendant's  counsel  seem  to  mo  to 
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have  no  application.  They  refer,  generally,  to  attempted 
interference  by  third  persons,  in  courts  of  law,  with  receivers 
or  sequestrators  as  to  property  in  their  possession  as  snch 
officers.  In  snch  cases  suits  at  law  are  not  allowed  against 
the  officers  without  permission  of  the  court  of  equity.  {Peale 
V.  PhippSy  14  How.  U.  S.  E.,  368 ;  Wi^oall  v.  Sampsouj  id., 
64 ;  Watkins  v.  Sblman^  16  Peters,  25  ;  Vaughn  v.  Norihrup^ 
15  Peters,  1 ;  Angd  v.  Smithy  9  Ves.,  Jr.,  355 ;  Parker  v. 
Browning^  8  Paige,  390.) 

Here  the  defendants  operated  this  road  precisely  as  owners, 
60  far  as  relates  to  the  public,  at  least  so  &r  as  the  case  shows. 
They  employed  and  discharged  the  operatives,  and  entirely 
managed  the  road.  Under  such  circumstances  they  are  held 
liable,  though  they  are  trustees  merely.  {Ballou  y.  Farnumj 
9  Allen,  47;  Sprague  v.  Smithy  29  Ver't,  421.) 

Some  one,  certainly,  under  these  facts,  ought  to  be  respon- 
sible to  the  public.  Very  large  contracts  for  transportation 
are  made,  heavy  responsibilities  as  to  freight  and  passengers 
incurred;  the  defendants  alone  conduct  the  business  and 
receive  tlie  fruits  thereof.  Who  shall  discharge  the  liabilities  ? 
The  defendants  have  voluntarily  assumed  this  trust,  and  I 
think  they  must  be  liable  for  the  contracts  they  have  made. 
What  they  are,  will  be  proved  at  the  triaL 

The  equities  are  already  adjusted,  as  well  as  they  can  be, 
for  the  defendants  in  the  case,  by  the  decree,  and  by  the 
assignment  of  this  property  to  the  new  corporation,  retaining 
a  lien  to  satisfy  all  demands  against  these  defendants  by 
reason  of  their  operating  the  road. 

The  order  should  be  affirmed,  with  costs. 

All  the  judges  concurring,  order  affirmed. 


During  the  Session,  after  the  Christmas  recess,  commencing 
on  the  18th  January,  1871,  and  closing  the  first  of  March, 
Akbbews,  J.,  was  not  upon  the  bench. 
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ACADEMIES. 


Bee  LiTERABY  Corporations 


ACCIDENT  INSURANCE. 

1.  A  railway  passenger  assunmce 
policy,  issued  bv  the  defendant, 
insurcd  the  holder  (plaintiflTs  in- 
testateX  in  the  sum  of  $5,000,  in 
the  event  of  her  death  from  per- 
sonal injury,  **when  caused  by 
any  accident  while  trotting  iy 
ptmic  or  private  eonveyanees  pro- 
Tided  for  the  transportation  of 
J>assengers.**  In  the  course  of  a 
oumey  by  connecting  steamboat 
and  railway  line,  she  fell  upon  a 
slippery  siaewalk,  while  walking 
from  the  steamboat  landing  to  the 
railway  station,  as  was  usual  for 
travelers  on  that  route,  and  there- 
by received  injuries  which  caused 
her  death.— I?^  it  appearing  that 
she  was  so  walking  in  the  actual 
prosecution  of  her  journey*  that 
the  death  was  covered  by  the 
terms  of  the  policy,  and  that  she 
was  to  be  regarded  as  having 
received  the  injury  while  travel- 
ing by  public  conveyance.  North- 
rup  v.  MoUway  Paasenger  Ass,  Co, 

51G 


2.  It  seems,  that  the  fact  that  there 
were  hacks  by  which  the  plaintiff's 
intestate  might  have  ridden  from 
the  landing  to  the  station,  did  not 
affect  the  question,  it  being  the 
general  custom  for  the  passengers 
to  walk.  Id. 


ACCUMULATIONS. 

1.  An  accumulation  for  the  benefit  of 
an  unborn  ehUd^  to  commence 
after  his  birth  and  to  terminate 
with  his  minority,  is  lawful,  pro- 
vided, in  case  of  real  estate,  that 
the  accumulation  also  commences 
within  the  time  permitted  for  tiie 
vesting  of  future  estates ;  and  in 
case  of  personal  property  that  it 
commences  withm  the  time  al- 
lowed for  the  suspension  of  abso- 
lute ownership,    iianice  v.  Manice, 

803 

2.  If  the  estate  limited  to  the  infant 
is  contingent,  an  accumulation  of 
the  income  during  his  minority 
cannot  be  said  to  be  for  his  benefit. 

Id, 


8.  But  a  devise  of  lands  to  an  infiint 
when  he  shall  become  of  a^e, 
with  remainder  over,  if  he  die 
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under  age,  creates  a  yeeted  estate 
in  the  mfant,  defeasible  b^  con- 
dition subsequent,  and  this  is  a 
sufficient  title  to  sustain  an  accu- 
mulation during  the  minority  of 
such  infknt,  as  being  for  his  bene- 
fit Id. 


4.  A  remainder  in  fee  in  real  estate, 
to  take  effect  after  the  expiration 
of  two  lives  in  being,  was  created 
in  favor  of  a  person  not  in  being 
at  that  time;  and  a  farther  con- 
tingent remainder  in  fiitvor  of  a 
person  not  in  being  at  the  creation 
of  the  estate,  was  limited  to  take 
effect  in  the  event  that  the  per- 
son to  whom  the  remainder  was 
first  limited  should  die  under  the 
age  of  twenty-one  years. — Held, 
that  a  trust  to  accumulate  the 
rents  and  profits  during  the  mi- 
nority of  the  first  of  such  remain- 
der-man in  fee,  and  for  his  benefit, 
is  valid.  Id, 


Bee  Wills,  10, 11, 12, 18, 14. 


ACTION. 

1.  Where  an  illegal  contract  has 
been  fully  executed,  and  money 
paid  thereunder  remains  in  the 
hands  of  a  mere  depositary,  who 
holds  the  money  for  the  use  of  one 
of  the  parties  to  the  contract,  an 
action  brought  to  recover  the 
money  so  hdd  will  be  sustained. 
WoodtDorth  y.  Bennett,  273 


9.  A  third  person,  who  receives 
money  fh)m  one  party  to  be  paid 
to  another  (which  payment  could 
not  have  been  enforced  between 
the  two  parties,  on  account  of  the 
illegalitv  of  the  transaction  be- 
tween them),  cannot  interpose  such 
illegality  as  a  defence  to  an  action 
brought  against  him  to  enforce 
payment  Id, 

B,  Where,  however,  the  nocnrery  of 
the  money  requires  Uie  enforce- 


ment by  the  court  of  any  of  the 
unexecuted  provisions  of  the  ille- 
gal contract,  no  action  can  be 
maintained.  Id, 


4.  The  fact  that  the  State  is  not  sub- 
ject to  an  action  on  behalf  of  a 
citizen  does  not  establish  that  he 
has  no  claim  against  the  State,  or 
that  no  liabiliQr  exists  from  the 
State  to  him;  but  only  that  there 
is  no  proper  tribunal  to  try  the 
claim,  ana  no  remedy.  Center  y. 
Mayor  qf  Albany,  899 


5.  If  one  person  makes  a  contract, 
whether  with  or  without  seal, 
with  another  for  the  benefit  of  a 
third  person,  such  third  person 
may  maintain  an  action  on  the 
agreement  Id, 


6.  Persons,  either  members  of,  or 
fHendly  to  a  Sunday-school  con- 
nected with  the  plaintiff,  a  reli- 
ffious  corporation  entitled  to  ayail 
Itself  of  the  provisions  of  chap- 
ter 123,  of  the  Laws  of  1850,  as 
amended  by  chapter  235,  of  the 
Laws   of  1860,  authcmzing   reli- 

S'ous  corporations  to  increase  the 
duties  of  public  worship,  signed 
a  subscription  for  money  to  be 
appropriated  to  the  erection  of  a 
building  for  Sunday-school  par- 
poses  of  the  said  churdi,  whkh 
subscription  paper  was  entitled 
as  ''subscriptions  and  donatkms 
to  the  Sunday-school  buUdmg 
fUnd"  of  said  church.  D<Mioni 
were  Botified  that  receipts  would 
be  given  them  by  the  finance 
committee  of  the  plaintiff.  The 
subscriptions  were  by  the  signers 
paid  oyer  to  the  defendant,  who 
was,  at  the  time,  treasurer  of  the 

glaintiff,  and  subsequently,  he 
aving  ceased  to  be  treasurer,  and 
refhsed  to  pay  over  or  account  for 
the  amount  of  such  snbscriptions 
paid  \n^—HM  (Allbn  and  Fol- 
OBR,  JJ.,  eonku),  that  these  cir- 
cumstanceB  gave  to  the  plaintiff 
sufficient  title  to  recover  the  same 
ofthedefendant  Beetar,ete,,^tke 
Church  of  the  Bedmmer  y.  Urtm^ 
ford.  478 
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7.  And  this  although  the  origUial 
contributors  had,  some  of  them, 
directed  the  defendant  not  to  pay 
over  their  subscriptions,  and  the 
Sunday-school  had  a  voluntary 
organization  independent  of  the 
church.  Id, 


6.  The  defendant,  and  one  B.,  being 
the  owners  of  a  certain  flour  mill, 
and  manufacturers  (as  partners) 
of  flour  therein,  becoming  embar- 
rassed, the  plaintiff  advanced  to 
them  certain  sums,  and  agreed  to 
indorse  their  business  paper  to  a 
certain  amount,  upon  the  arrange- 
ment that  he  was  to  be  secured 
by  mortgage  upon  the  mill,  and 
the  assignment  of  a  certain  polic}*^ 
of  insurance  thereon,  and  to  re- 
ceive one-third  of  the  profits  of 
the  business,  sharing  in  one-third 
of  the  losses.  The  assignment 
was  ^ven  (on  its  fiice  as  security 
merely)  to  the  plaintiff,  and  vari- 
ous indorsements  made  by  him. 
Subsequently  the  firm  of  B.  and 
the  defendant  havmg  failed,  the 

Slaintiff  took  a  lease  of  the  mill 
'om  them,  agreeing  to  operate  it, 
and  retain  one-third  of  the  pro- 
fits, and  apply  the  other  two-thirds 
to  the  payment  of  the  debts  for 
which  he  was  liable  as  "  indorser, 
acceptor  and  security."  The  mill, 
while  being  operated  under  thl<> 
agreement,  was  burned.  The 
plaintiff  sent  to  the  defendant 
(residing  near  the  oflSce  of  the 
company)  the  policy,  the  as^gn- 
ment,  and  his  own  receipt  to 
the  company  finr  the  money,  re- 
questing him  to  collect  the 
amount  The  defendant  having 
presented  these  papers  to  the 
underwriters  and  delivered  them 
up,  together  with  a  receipt  in 
the  name  of  himself  and  ^.,  ob- 
tained the  money  and  refhsed  to 
remit  it  to  the  p\a\nt\ff,^Held 
(Grovbb  and  Peckham,  JJ.,  can- 
tra\  that  he  must  be  regarded 
as  having  received  it  as  agent 
of  the  pmintiff,  and  was  bound 
to  pav  it  over  to  him,  without 
regard  to  the  state  of  the  part- 
nership accounts  between  the 
plaintiff,  the  defendant  and  B. ; 
or  to  the  amount,  actually  out- 
standing,  of   the    liabilities,    as 


security  for  which  the  policy 
was  assigned,  as  long  as  any  part 
of  such  liabilities  remained  un- 
paid.   Howa/rd  v.  France,         593 


See  Bills  of  Exchange. 
Cause  of  Actiok,  1, 2. 
countbrolaim. 
foreclosubb,  1,  2,  8,  4. 
Mistake    of    Fact,    1,  2,  3, 

4,5. 
Nboliqence. 
Partnership,  1. 
Place  of  Trial,  1. 
Public    Policy,    1,    2,   3,  4, 

5,6. 
Sheriff,  1,  2. 
Statute  of  Frauds,  4,  5, 
Taxes,  1, 2.  8. 
Tenancy  at  Will,  1, 2. 
Vendor  and  Vendee,  1. 


ACTION  FOR  CAUSING 
DEATH. 


See  Contributory  NEOLiaENCB,  1, 
2,3,4 
Master  and  Servant. 


ADMIRALTY  JURISDICTION. 


1.  Any  State  legislation  providing 
for  me  enforcement  of  a  maritime 
claim  or  contract,  except  by  com- 
mon-law remedy,  «infrmges  upon 
the  exdusive  jurisdiction  of  the 
federal  courts,  and  is  in  violation 
of  the  federal  Constitution.  Brooh- 
m^n  V.  HamiU,  554 


2.  But  as  to  claims,  not  in  their  na- 
ture maritime,  against  the  owners 
of  vessels,  the  State  Jurisdiction  is 
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complete,  and  there  is  no  restric- 
tion upon  its  power  to  prescribe 
forms  and  methods  of  proceeding 
to  enforce  tliem.  Id. 

8.  It  is  not  material  to  the  question 
of  constitutionality,  in  any  parti- 
cular case,  whether  the  aamiralty 
courts  do  or  do  not  proceed  in 
such  case  in  reniy  but  the  test  is 
tlie  nature  of  the  claim,  whether 
maritime  or  otherwise.  Id, 

L  Ships  and  vessels,  when  within 
the  territorial  jurisdiction  of  the 
States,  are  not  exempt  from  the 
operation  of  their  laws  for  the  col- 
lection of  claims,  or  the  creation 
or  enforcement  of  liens  not  founded 
upon  maritime  contracig  or  torts; 
but  as  to  the  latter,  the  jurisdiction 
of  the  admiralty  is,  except  as  to 
mere  common-law  remedies,  and 
with  the  reservation  as  to  Inland 
lakes  and  rivers  contained  in  the 
act  of  congress  of  1845,  exclusive 
in  all  cases,  as  well  where  they 
proceed  only  in  personam  as  in 
rem,  —  Held,  accordingly,  that 
claims  for  wharfage  of  a  sea-going 
vessel  are  maritime  in  their  na- 
ture, and  the  act  of  1862  (chap.  482 
of  Laws  of  1862),  therefore,  in  so 
far  as  it  provides  for  attachments 
and  other  proceedings  in  rem 
against  vessels  for  such  claims,  is 
void;  and  a  bond  given  to  dis- 
charge such  an  attachment  cannot 
be  enforced.  Id. 

See  CJoNSTiTUTioNAL  Law,  3,  4. 


APPEAL. 

1.  An  appeal  lies  to  this  court  from 
an  order  of  the  General  Term  of 
the  Supreme  Court,  affirming  an 
order  of  the  Special  Term,  m  pro- 
ceedings to  acquire  lands,  involv- 
ing the  question  of  the  right  to 
condemn  such  lands  under  the 
statute.  Benss.  and  Sar,  R.  Co.  v. 
Dam.  187 

2.  Where  ui  an  action  upon  a  con- 
tract, it  appears  from  the  facts 
stated  in  the  case,  that  the  obliga- 
tion was  void,  having  been  given 
to  a  public  officer  In  a  void  pro- 
ceeding, a  judgment  for  the  plain- 
tiff wiu  be  reversed  by  this  court. 


though  no  exceptions   on  those 
grounds  were  taken  bv  the  defend 
ant  on  the  trial.     Brookman  ▼ 
ffamia.  554 

See  Findings  of  Fact  and  Coh- 

CLU8ION8  OF  LaW. 


ALBANY. 
See  Eminent  Dohain,  4, 5, 6. 


APPRENTICK 

L  The  authority  of  a  mother  to  give 
a  valid  consent  to  the  binding  of 
her  minor  child  as  an  apprentice 
or  servant,  where  the  father  is 
dead,  or  not  in  a  le^  capacity  to 
ffive  such  consent,  is  not  derived 
from  the  Revised  Statutes,  bat 
existed  previous  to  their  enacU 
ment.  Feople  ex  rel.  Barbour  r. 
Gates.  40 

2.  Her  anthority  was,  by  the  Re- 
vised Statutes,  extendeHi  to  cases 
of  abandonment,  or  neglect  to  pro- 
vide for  his  family  by  the  father. 
(2  R  S.,  154,  §  2.)  And  in  those 
cases  only,  was  the  certificate  of 
that  fact  by  a  iustice  of  the  peace 
of  the  tovm,  indorsed  on  the  inden- 
tures, requisite. 

Seldy  accordingly,  that  where  the 
father  was  d^,  no  certificate  of 
the  justice  was  necessary  to  ren- 
der valid  the  mother's  consent  Id, 

8.  The  peculiar  doctrines  and  prac- 
tices of  the  Shaker  communities 
are  not  recognized  by  the  courts 
as,  per  «c,  ground  for  taking  from 
them  the  custody  of  infants  bound 
to  them  under  the  forms  of  law, 
and  with  the  consent  of  the  proper 
authorities.  Id, 


APPROPRIATION   OF   PAY- 
MENTS. 

1.  Where  a  payment  is  made  upon 
general  account,  with  no  direction 
as  to  its  application  by  the  debtor, 
the  law  applies  it  to  the  oldest 
items.  And  where  the  account  is 
composed  of  distinct  "causes  of 
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account,"  and  no  direction  is  given 
by  the  debtor,  the  creditor  may 
apply  it,  at  the  time,  to  that  one 
of  them  he  chooses,  or  if  he  make 
no  application  at  the  time,  he  ma^ 
do  so  subsequently,  if  not  prejudi- 
cial to  the  debtor.  Skeppard  v. 
Btede,  52 


ARREST  OF  JUDGMENT. 

1.  A  motion  in  arrest  of  judgment, 
after  verdict,  can  only  be  pn)perly 
based  upon  error  appearing  upon 
the  face  of  the  record,  and  which, 
after  judgment,  may  be  reviewed 
upon  writ  of  error.  It  cannot  be 
grounded  upon  any  defect  in  evi- 
dence or  improper  conduct  on 
trial.  The  decision  of  the  court 
upon  such  motion,  even  if  erro- 
neous, is,  itself,  no  ground  of  error, 
for  the  same  obiection  can  be 
raised  upon  writ  of  error,  and  after 
judgment  the  remedy  by  motion 
in  arrest  is  gone,  and  the  case  is  to 
be  determined  by  the  record,  as  if 
no  such  motion  had  been  made. 
People  v.  AUen,  28 

2.  The  ruling  of  the  court  upon  mo- 
tion in  arrest  is  not  the  subject  of 

'  exception,  as,  in  criminal  cases, 
only  exceptions  during  the  trial 
are  allowed.  Id. 


ASSAULT  AND  BATTERY. 

1.  One  tenant  in  common  has  no 
ri>j:ht  to  oust  or  debar  his  co-ten- 
ants from  joint  possession  with 
him ;  but  if  such  co-tenants,  after 
overcoming  such  attempt  to  oust 
them,  and  regaining  possession, 
lay  hands  upon  theu:  co-tenant 
and  remove  him  by  force  from  the 
cohimon  property,  they  are  liable 
for  an  assault  and  battery.  Wood 
v.  Pimip$.  153 


ASSESS3IENTS. 

1.  An  assessment,  [under  the  statute 
of  1846,  as  amended  in  1858  (Laws 
of  1846,  p.  466  ;  Laws  of  1858.  p. 
600),  authorizing  the  assessment 
against  persons  entitled  to  receive  I 

ITANT>-.V0L.rV^  77 


rents  reserved  on  leases  in  fee,  oi 
for  lives,  of  the  amount  thereof, 
as  personal  estate],  which  is,  in 
the  aggregate,  of  all  rents  reserved 
by  the  various  leases  upon  the 
whole  of  a  certain  patent  of  land, 
without  specify  in  ff  the  amount 
reserved  upon  each  lease,  or  any 
of  the  leases^  and  is  assessed 
against  "J.  E..,  and  other  legal 
heirs  of  the  late  J.  E.,  deceased, 
or  their  heirs  or  assigns,"  the  J. 
E.,  first  named  being  dead  at  the 
time  of  the  assessment,  is  void, 
and  a  sale  for  non-payment  of  a 
tax  levied  upon  such  assessment 
conveys  no  title  to  the  purchaser. 
Cruger  v.  Douglieriy,  107 


2.  It  is  fatally  defective  in  not  com- 
plying with  the  original  statute, 
directing  that  the  assessment 
should  be  "upon  the  person  or 
persons  entitled  to  receive  the 
rents,  in  the  same  manner  and  to 
the  same  extent  as  any  personal 
estate."  Id, 

3.  It  is  also  defective  in  not  specify- 
ing ''^each  rent  assessed,"  as 
required  by  the  amendment  of 
1858.  Id, 

4.  The  fact,  that  taxes,  levied  upon 
assessments  made  in  this  manner 
in  previous  years,  had  been  paid 
by  the  owners  of  the  rent,  creates 
no  estoppel  upon  their  objecting 
to  the  validity  of  the  assessment 
in  question.  Id, 

5.  Where  the  assessors  have  jurisdic- 
tion of  the  person  and  subject- 
matter  for  the  purpose  of  an 
assessment  of  property  for  taxa* 
tion,  they  act  judicially;  and 
while  the  assessment  remains  in 
force,  no  action  will  lie  for  the 
recovery  of  the  tax  so  paid, 
although  the  property  was  not 
by  law  the  subject  of  taxation. 
(AfBrming  37  N.  Y.,  511.)  Bank 
of  Commonwealth  v.  Mayor  of  N, 
r.  184 

6.  Where  certahi  propertr  (renta 
accruing  from  perpetuJ  leases) 
had  in  1864,  been  in  fact  assessed, 
but  to  a  person  not  the  owner  of 
the  rents,  and  upon  petition  duly 
made  to  the  assessors,  the  same 
property  was  put  on  the  roll  of 
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1865,  and  assessed  to  the  true 
owner,  and  a  tax  levied  upon  it 
for  1864.— J3<!^,  that  such  reassess- 
ment was  legal  and  valid.  Over' 
ing  V.  Foote,  290 

7.  Where  the  assessors  had  opened 
their  roll  for  inspection,  in  pursu- 
ance of  notice  given  by  them,  and 
opposite  the  name  of  the  plaintiff 
had  left  a  blank  which  was  to  be 
filled  up  with  a  description  of 
lands  leased  by  him  as  soon  as 
thev  could  discover  whether  any 
had  been  released  within  the  year, 
and  where,  after  the  roll  was 
opened,  the  plaintiff's  agent 
examined  tlie  same,  and  was 
informed  of  the  assessors'  inten- 
tion, and  he  afterward  furnished 
the  assessors  with  a  list  of  plain- 
tiff's property,  which  was  inserted 
in  the  roll  about  the  middle  of 
July.— ^tfti,  that  the  assessment 
was  reenlar,  and  a  tax  levied 
thereunder  was  valid.  Id, 

/S90  Taxes  1,2, 8. 


ASSESSORa 

Bee  AflREflB^fKNTS,  MA2n>AMXJ8. 


ASSETS. 
See  ExEOTTTOBS  ksd  Adminibtba- 

T0B8  2,  8. 


ASSIGNEE  FOR  BENEFIT  OF 
CREDITORS. 

Kot  a  lonorfde  holder  so  as  to  cut 
off  equitable  set-offl  Qmth  v. 
FeUm.  419 


,  ASSUMPSIT. 

Bu  Aonoir. 

Bills  of  Exohakge,  5, 6. 
MisTASX  09  Fact. 
Public  Pomct. 
Rbligioub  Cobfobation. 
Yendob  ahb  Yendbb. 


ATTACHMENT. 
See  Ye88EL8,4. 

BAGGAGE  EXPRESS. 
See  Cabbiebs,  5, 6, 7. 

BAR  TO  ACTION. 

See  FoiEUEOLoauBE. 

Fobmeb  Judomest. 

BILLS  OF  EXCHANGE. 

1.  By  the  act  of  congress  of  July  13. 
1861,  recognizing  a  state  of  civil 
war  between  the  United  States 
government  and  certain  States  of 
the  Union,  and  the  proclamation 
of  the  president  of  August  16, 1861, 
all  commercial  intercourse  between 
tiie  citizens  of  the  loyal  States  and 
the  inhabitants  of  those  States  of 
the  Union  declared  to  be  in  insur- 
rection was  interdicted  and  became 
unlawAiL    WoodjeyMiideT,       164 

2.  This  interdiction  of  intercourse 
involved  a  prohibition  against  eve- 
ry species  of  private  contract  with 
a  subject  or  citizen  of  the  enemv. 

8.  A  bill  of  exohan^  drawn  23d  Au- 
gust, 1861,  by  a  citizen  of  the  State 
of  Georgia,  upon  his  copartners  in 
the  city  of  New  York,  after  the 
act  of  congress  of  July  13,  1861, 
and  the  proclamation  of  the 
president  of  August  16, 1861,  made 
pursuant  thereto,  is  an  illegal  and 
void  contract,  and  cannot  be  en- 
forced against  such  copartners. 

*    Id. 

4.  And  this  would  be  so,  although 
the  fhnds  of  a  citizen  would  thereby 
be  withdrawn  from  hostile  terri- 
toiy.    Rapallo,  J.  Jd 

5.  Where  the  payee  of  a  draft,  on  the 
day  of  its  receipt  by  him,  and  in 
banking  hours,  presents  and  anr- 
renders  it  to  the  drawee,  and  re- 
ceives therefor  the  drawee^s  diedL 
whicJi  check,  had  it  been  preMnted 
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to  the  bank  on  HibX  day,  would 
liave  been  paid,  and  on  the  next 
day  the  chock  is  presented  to  the 
bank  for  payment  and  payment  re- 
fused, ana  the  drawers  of'^the  draft 
at  once  adyised  by  letter  of  the 
non-payment  of  the  check. — JEfeW, 
that  the  check  could  be  operatiye 
as  payment  only  by  express  agree- 
ment; but  that  although,  as  be- 
tween the  said  drawee  and  payee 
the  payee  was  not  bound  to  pre- 
sent the  check  until  the  day  after 
its  receipt  by  him,  yet  that  between 
the  drawers  and  payee  of  the  draft, 
it  was  the  duty  of  the  payee  to 
present  the  check  at  once,  and  he 
was  guilty  of  laches  in  not  so  do- 
ing, and  was  chargeable  with  the 
consequent  loss.    Bmith  y.  MiUer, 

172 

6.  Accordingly,  where  upon  a  sale  of 
a  bill  of  goods  to  the  defendants, 
the  plaintifif  receiyed  from  them 
for  uie  price  a  draft,  T^ch  the 
plauitiff  presented  to  the  drawee, 
and  took  his  check  and  gaye  up 
the  draft,  a  del^  of  one  day  to 
present  the  check,  during  which 
time  the  drawee  &iled,  was  laches, 
and  precluded  the  plaintiff  from 
recoyering  the  price  of  his  goods 
from  the  defendants.  Id, 

7.  A  bill  of  exchange  drawn  in 
Canada  on  a  busmess  firm  in 
this  State,  payable  in  New  York 
city  in  gold  dollars,  is  a  nego- 
tiable bUfof  exchange,  and  a  juag- 
ment  recoyered  on  such  bill  should 
be  for  the  amount  of  the  bill  and 
interest  thereon  in  gold  doUars, 
and  with  the  costs  m  legal  ten- 
der cuirenc^.    Ohrffdery,  BonoU, 

209 

See  Bona  Fidb  Holder,  L 

BILL  OP  LADING. 

See  Oabbibbs,  1, 3. 

BILL  OP  REVIVOR. 

See  Supplemental  Compl,  1. 

BONA-PIDB  HOLDER 

1.  The  holder  of  a  bill  of  exchange, 
receiyed  in  part  payment  of  a  debt, 
eyidenced  by  notes  past  due,  and 
secured  by  a  mortgage  hela  col- 
lateral thereto,  and  on  receipt  of 


which  bill  such  past  due  notes  are 
surrendered    up   and    new   ones 

giyen  in  their  place,  is  a  Jxmofide 
older  for  yalue.    Gliryder  y.  Be- 
nois,  209 

See  BuBDBN  op  Proof,  8, 4, 5. 


BOND. 

See  Contract,  13. 
Guaranty,  1. 


BOUNTY    TO    VOLUNTEERS. 

The  act  of  1864  (chap.  8,  §  22),  giy- 
ing  the  bcMurds  of  superyisors  of 
counties  power  to  raise  money  for 
the  payment  of  bounties  to  yolun- 
teers  into  the  military  and  nayal 
seryice  of  the  United  States,  is  not 
to  be  construed  asretroactiye;  and 
such  boards,  therefore,  haye  no 
authority  to  raise  money  for  the 
payment  of  any  sum  by  way  of 
bounty,  to  persons  who,  preyiously 
to  the  passage  of  that  act,  had 
yolunteered  into  the  United  States 
military  or  nayal  seryice.  People 
ex  rd,  Feake  y.  Sttpenisors  of 
Odufnbia  (knint^,  180 


BURDEN  OP  PROOP. 

1.  It  is  a  well  established  rule  of  law, 
that  one,  claiming  to  haye  acquired 
title  to  the  property  of  another 
under  statutory  proceedings,  must 
show  that  eyery  material  proyision, 
desired  for  the  security  and  pro- 
tection of  owners,  has  been  sub- 
stantially complied  with.  Cruger 
V.  Dcugherty.  107 

2.  The  proof  of  exclusiye  possessior* 
by  the  prisoner,  recently  after  the 
theft,  of  the  whole  or  some  part 

^  of  the  stolen  property,  is  sufficient 
*  when  standing  alone,  to  throw 
upon  him  the  burden  of  showing 
how  he  came  by  it,  and  if  he  faiis 
to  do  so,  warrants  Uie  jury  in  con- 
yicUng  him  of  larceny.  And  if 
the  property  was  s^own  to  have 
been  taken  by  burglary  or  robbery  ^ 
such  possession  unexplained  is  suf- 
fident  also  to  warrant  a  conviction 


812 


INDEX 


of  those  crimes.    Knickerbocker  y. 
PeopU,  177 

3.  A  party  suing  upon  a  negotiable 
note,  purchased  before  maturity,  is 
presumed  in  the  first  instance  to 
be  a  bona-flds  holder;  bat  when 
the  maker  has  shown  that  this 
note  was  obtained  from  him  under 
duress,  or  that  he  was  deiVauded 
of  it,  the  plaintifif  will  then  be 
required  to  show  under  what  cir- 
cumstances and  for  what  value  he 
became  the  holder.  First  National 
Bk,  V.  Qreen.  298 

4  If  the  evidence  as  to  the  plaintiff 's 
title  is  wholly  uncontrovcrted,  and 
so  clearly  establishes  the  plaintiff's 
title  as  a  bonorfide  holder  for  value, 
that,  even  if  the  defendant  could 
prove  the  defence  of  duress,  there 
would  be  nothing  to  submit  to  the 
Jury,  then  the  defence  is  properly 
ruled  out;  but  if  otherwise,  it 
should  be  received.  Id. 

5.  Where  the  plaintiff,  a  bank,  dis- 
counted a  note  for  one  of  its  cus- 
tomers and  placed  the  amount  to 
his  credit,  and  there  was  conflict- 
ing evidence  as  to  whether  or  not 
it  was  agreed  that  the  amount 
should  be  kept  on  deposit  by  such 
customer  until  the  note  should  be 

Eaid. — Eddy  that  evidence  offered 
y  the  maker  to  prove  that  the 
note  was  obtained  ih)m  him  bv 
duress,  was  improperly  rejected. 

Id. 


BURGLARY. 

1.  The  proof  of  exclusive  possession 
by  the  prisoner,  recently  after  the 
theft,  of  the  whole  or  some  part  of 
the  stolen  property,  is  sufficient, 
when  standing  alone,  to  throw  up- 
on him  the  burden  of  showmg  how 
he  came  by  it,  and  if  he  fails  to  do 
so,  warrants  the  jury  in  convicting 
him  of  larceny.  And  if  the  pro- 
perty was  shown  to  have  been 
taken  by  burglary  or  robbery, 
such  possession  unexplained  is 
sufficient  also  to  warrant  a  con- 
viction of  those  crimes.  Knicker- 
bocker y  PcopU,  177 


BY-LAWa 

See  CoBPOKATiONB,  1. 

CARRIERS. 

1.  A  clause  in  a  bill  of  lading,  given 
to  the  shipper  of  goods  bv  a  com- 
mon carrier,  exempting  the  carrier 
from  liability  for  loss  of  the  goods 
frt)m  certain  causes,  is  binding  up- 
on ^e  shipper,  as  a  special  con- 
tract between  the  parties.  SUin- 
tpeg  V.  Mrie  RaUway.  128 

2.  But  where  such  clause  releases  the 
carrier  **  from  damage  or  loss  to 
any  article  ftt)m  or  by  Are  or  ex- 
plosion of  any  kind,"  it  does  not 
release  him  from  liability  for  dam- 
age by  those  means,  resulting  from 
his  own  negligence.  Id. 

8.  It  is  negligence  in  a  carrier  to 
omit  to  furnish  for  its  vehicles  and 
machinery  for  the  transportation 
of  goods,  any  improvement  known 
to  practical  men,  and  which  has 
actually  been  put  into  practical 
use;  but  a  failure  to  take  every 
possible  precaution  which  the 
highest  scientific  skill  mieht  sug- 
gest, or  to  adopt  an  untried  ma- 
chine or  mode  of  construction,  ia 
not,  of  itself  negligence.  Id. 

4  Accordingly,  where  goods,  having 
been  shipped  upon  the  defendant's 
railway  under  a  bill  of  lading  con- 
taining a  clause  releasing  it  from 
liability  "  for  damage  or  loss  to  any 
article  ih)m  or  by  nre  or  explosion 
of  any  kind,"  were  destroyed  by 
fire  kindled  by  sparks  from  the 
locomotive  hauling  them, — Hdd^ 
that  such  clause  aid  not  exempt 
the  defendant  from  liability  for  loss 
by  fire  occasioned  by  the  omission 
to  apply  to  the  locomotive  any  ap- 
paratus known  and  actually  in  use, 
which  would  prevent  the  emission 
of  sparks ;  but  hddy  fruther,  that 
the  charge  of  the  Judge  that,  if 
the  jury  should  find  "  that  a  loco- 
motive could  be  so  constructed 
as  to  prevent  the  emission  of 
sparks,  and  thereby  secure  com- 
bustible matter  from  ignition,  and 
the  defendant  neglectra  so  to  con- 
struct this  locomotive,  thev  should 
find  for  plaintiff,  because  tiiere  waa 
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a  duty  upon  the  defendant  to  use 
eveiy  precaution  and  adopt  all  con- 
trivances known  to  science  to  pro- 
tect the  goods  intrusted  to  it  for 
transportation/*  was  error,  and  not 
in  accordance  with  the  correct 
rule.  Id, 

5.  The  common-law  liability  of  com- 
mon carriers  cannot  be  limited  by 
a  notice,  though  such  notice  lie 
brought  to  the  knowle^  of  the 
persons  whose  property  they  car- 
ry;  but  such  liability  may  be  lim- 
ited by  express  contract  Blossom 
Y.  Ihdd'8  Express,  264 

6.  But  tokens  given  in  exchange  for 
haggage  ch^ks  are  not  of  such  a 
nature  as  to  put  persons  on  their 
guard  as  to  memoranda  printed 
upon  them,  and  persons  receiving 
them  are  not  presumed  to  know 
their  contents  or  to  assent  to  them. 

Id. 

7.  Accordingly,  where  a  railroad  pas- 
senger in  a  car,  dimlj^  lighted  at 
one  end,  delivers  his  baggage 
checks  to  an  express  messenger  and 
receives  in  return  a  cai-d  or  receipt 
on  which  the  number  of  the  check 
is  entered,  and  which  also  contains 
an  agreement  limiting  the  liability 
of  the  express  company  printed  in 
much  smaller  type  than  the  rest  of 
the  card,  and  so  fine  as  to  be  ille- 
gible where  the  passenger  is  sit- 
tuig. — Held^  that  the  pnuted  mat- 
ter did  not  enter  into  or  form  a 
contract  between  the  parties.    Id, 

See  CoNTBZBUTORT  Neoligsi^ce,  4. 
Railways.  5. 


CASES  FOLLOWED,  EXPLAIN- 
ED, DISTINGUISHED,  LIM- 
ITED OR  OVERRULED. 

Van  AUm  y.  Fdtz  (1  Keyes,  882), 
approved  and  followed.  Lansing 
v.  Blair.  48 

In  re  Steamboat  Josephine  (89  N.  Y., 
19),  commented  upon  and  distin- 
guished.   Sheppard  y.  SUeU,     52 

Stroui  v.  FMier  (1  How.  U.  8.,  89), 
commented  upon  and  distinguish- 
ed.   AusUn  Y.  Steambocti  Co.      76 


Swift  Y.  City  of  F&ughkeepsie  (87  N. 
Y.,  511),  approved.  Bank  of  Oon^ 
tnontDeaUh  v.  T?ie  Mayor  of  ^.  T, 

184 

Wmiams  v.  Fiizhv^  (87  N.  Y.,  444), 
distinguished.  iBrowne  v.  Vreden' 
hergh.  195 

WiXUams  v.  WiXUams  (4  Seld.,  524), 
partially  oveiTuled.  Adams  v. 
F^rry,  487 

Kiesam  y.  Forest  (7  Hill,  463),  criti 
cised.    People  v.  CoU,  508 

In  re  Steamboat  Josephine  (89  N.  Y., 
19),  explained  and  limited.  Brook- 
man  V.  HamiU,  555 


CAUSE  OP  ACTION. 

1.  Where  an  action  is  brought  on  a 
contract,  all  claims  arising  under 
the  same  and  then  due  constitute 
an  entire  and  indivisible  cause  of 
action,  and  a  judgment  therein  is 
a  bar  to  any  further  action  founded 
on  such  claims.   G'Beimey.  Lloyd. 

248 

2.  A  voluntary  qompromise  or  satis- 
faction of  the  claim  made  in  an 
action,  which  embraces  only  part 
of  an  entire  demand,  does  not 
necessarily  merge  the  whole  de- 
mand ;  it  might  sever  the  demand 
and  compromise  the  part  sued  for, 
leaving  the  rest  to  stand.  Id. 

See  Action,  1,2,8. 

Admiralty  Jurisdiction. 
Contract,  8, 4, 9, 10, 11, 12. 
CoNSTrnrnoNAL  Law,  8,  4. 
Equity. 

CERTIORARI 
See  Taxes,  1. 


CHALLENGE. 
See  Jury,  1, 2. 


CHARITABLE  DEVISES  AOT) 
BEQUESTa 

1.  When  there  is  an  apparent  dis- 
crepancy between    two  atatuteii 
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•odi  ezporition  siioold  be  made 
as  that  if  poaslble  both  nurr  stand 
together;  and  the  acta  of  1840  and 
18^1,  anthorizmg  educational  cor- 
porations to  take  propertT  in  trust, 
without  any  expressed  Umit,  are 
not  to  be  construed  as  extending 
the  capacity  to  take,  when  limited 
by  their  charters,  to  a  fixed  sum,  or 
to  free  them  from  the  restraints  of 
the  Rerised  Statutes  and  the  stat- 
utes of  mortmain  as  to  amount 
Chamberiam  y.  Ohamberlain,  424 

2,  For  the  purpose  of  ascertaining 
the  estate,  only  half  of  which  can 
be  derised  to  charitable  or  educa- 
tional corporations,  under  the  act 
of  1860,  the  widow*8  dower  and 
the  debts  are  to  be  first  deducted. 

Jd, 

8.  A  testator  cannot  give  to  two  or 
more  corporations  in  the  aggregate 
more  than  he  can  give  to  a  single 
object,  viz.,  one-half  of  ills  estate. 

Id, 

4.  An  academy  incorporated  for  the 
promotion  of  literature,  and  au- 
thorized to  educate  males  and  fe- 
males, may  establish  separate  de- 
partments for  each,  and,  under  the 
general  acts  of  1840  and  1841,  take 
and  hold  real  estate  in  trust,  to  be 
used  for  the  benefit  of  either  de- 
partment   AdarM  v.  P&rry,     487 

6.  Nor  is  a  devise  to  the  academy  for 
such  purpose  void  because  it  pro- 
vides that  the  tuition  of  daughters 
of  deceased  officers,  etc.,  who  at- 
tend the  academy  shall  be  free. 
This  does  not  constitute  a  trust,  in 
flEivor  of  such  officers*  daughters, 
nor  render  them  the  beneficiaries, 
but  if  they  attend,  they  receive  their 
tuition  fifee,  and  if  thev  do  not,  the 
academy  still  takes  the  propertv 
for  its  own  use.  Id, 

See  Will. 


CHECK. 
See  Bills  of  Exchange,  6,  6. 

PATMBlfT,  2,  8. 


CIRCUMSTANTIAL  EVIDENCB 

See  BUBGLART. 


OVILWAR 

1.  By  the  act  of  congress  of  July 
18,  1861,  recognizing  a  state  of 
civil  war  between  the  United 
States  government  and  certain 
States  of  the  Union,  and  the  pro- 
clamation of  the  president  of  Au- 
gust 16,  1^1,  all  commerdal  in- 
tercourse between  the  citizens  of 
the  loyal  States  and  the  inhabi- 
tants of  those  States  of  the  Union 
declared  to  be  in  insurrection  was 
interdicted  and  became  mdawfuL 
Woode  V.  WMsr.  164 

2.  This  interdiction  of  intercourse 
involved  a  prohibition  against 
eveiy  species  of  private  contract 
with  a  subject  or  citizen  of  the 
enemy.  Id, 

8.  A  bill  of  exdiange  drawn  23d  Au- 
gust, 1861,  by  a  otizen  of  the  State 
of  Georgia,  upon  Iiis  copartners  in 
the  city  of  New  York,  after  the  act 
of  congress  of  July  13,  1861,  and 
of  the  proclamation  of  the  presi- 
dent of  August  16,  1861,  made 
pursuant  thereto,  is  an  illegal  and 
void  contract,  and  cannot  be  en- 
forced against  such  copartners.  Id, 

4.  And  this  would  be  so,  although 
the  fbnds  of  a  citizen  would  there- 
by be  withdrawn  from  hostile  ter^ 
ritoty.    IUfallo,  J.  Id, 


CLOUD  UPON  TTTLK 

1.  Where  the  defect  appears  upon 
the  face  of  the  proceedmgs,  through 
which  title  is  claimed,  and  such 
proceedings  must  necessarily  be 
proved  by  the  purchaser  in  any 
suit  to  assert  his  right,  there  can  be 
no  legal  cloud  upon  the  owner's 
title,    (kertngy.  TboU.  29C 

See  AftHKRmfBNTB. 


CODE. 
See  Plage  of  Tbial,  1. 

StATUTB  of  LiMITATIOHa,  1, 8 
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Collision. 
8e6  YB88EL8,  5, 6, 7, 8, 9, 10. 

COMPROMISE. 
See  Cause  of  Action,  2. 

CONDITION. 

See  DowBBfd. 

Tkusts  and  Trustees,  8. 

CONFEDERATE  STATES. 

See  Bills  of  Exchange,  1,  2,  8, 4 
Partnkrhhtp,  2 

CONFLICT  OF  LAWS. 

1.  The  law  of  the  testator's  domicil 
controls  as  to  the  formal  requisites 
essentiid  to  the  validity  of  the 
will,  the  capacity  of  the  testator, 
and  the  construction  of  the  instru- 
ment Chamberlain  v.  Chamber- 
lam.  424 

2.  When,  by  the  lex  domiettU^  a  will 
has  all  the  formal  requisites  to  pass 
title  to  personalty,  the  validity  of 
particular  bequests  will  depend 
upon  the  law  of  the  domicil  of  the 
lqg;atee,  except  in  cases  where  the 
law  of  the  domicil  of  the  testator 
in  terms  forbids  bequests  for  any 
particular  purpose,  or  in  any  par- 
ticular manner,  in  which  latter 
case  the  bequest  would  be  void 
everywhere.  Id, 

See  Wills  15  to  21. 

CONSIDERATION. 
See  Contract  8. 


CONSTITUTIONAL  LAW. 

1.  A  clause  in  the  general  act  of  the 
legislature  **makicg  appropria- 
tions  for    certain    expenses    of 


eovemmcnt,  and  for  supplying 
aeficiencies  in  former  appropria* 
tions,"  appropriating  from  the 
State  treasury  the  sum  of  $10,000 
for  the  construction  of  a  bridge 
over  the  Cattaraugus  creek  at  a 
particular  locality,  under  the 
direction  of  certam  commission- 
ers named,  further  provided,  that 
the  supervisors  of  the  counties  of 
Erie  and  Chautauqua  should  assess 
upon  their  respective  counties  a 
moiety  of  such  further  sum,  not 
exceeding  $10,000,  as  the  said 
commissioners  should  certif  v  to  be 
necessary  for  the  completion  of 
the  bridge. — Heldy  that  the  latter 
provision  was  unconstitutional 
and  void.  As  to  this  provision, 
the  biU  is  a  '*  local*'  bifi,  and  the 
subject  of  it  is  not  expressed  in 
the  title.  It  is  also  in  conflict  with 
the  constitution  in  that  the  title 
embraces  more  than  one  subject, 
which  renders  the  private  or 
local  provisions  embraced  therein 
hivalid.  PeopU  v.  Supervisors  of 
Chautauqua,  10 

2.  An  act  is  local  within  the  mean- 
ing of  the  Constitution,  which,  m 
its  subject,  relates  but  to  a  i>ortion 
of  the  people  of  the  State  or  to 
their  property;  and  may  not, 
either  in  its  subject,  operation,  or 
immediate  and  necessary  results, 
affect  the   people  of  the   State 

.  or  their  property,  in  general. 
FOLOBR,  J.  Jd, 

8.  A  claim  for  labor  performed,  and 
materials  furnished  upon  and  for 
the  hull  of  a  vessel,  while  in  the 
process  of  construction  before 
launching,  is  not  a  claim  upon  a 
maritime  contract,  and  not  within 
the  Jurisdiction  of  the  admiralty 
courts.  The  lien  law  of  1862, 
entitled  "An  act  to  provide  for 
the  collection  of  demands  against 
ships  and  vessels,"  giving  a  lien 
on  the  vessel  for  such  labor  and 
materials,  and  providing  for  the 
enforcement  thereof  in  rem^  is,  as 
to  such  contracts,  constitutional 
and  valid,  and  no  infringement 
upon  the  federal  maritime  Juris- 
diction.   Sheppard  v.  Siede,       52 

A,  In  re  Steamboait  Josephine  (39  N. 
Y.,  19),  commented  upon  and  dis- 
tinguished. Id, 
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6.  The  act  is  not  unconstitutional,  as 
infringing  upon  the  right  of  trial 
hy  jury.  Liens  were  given,  in 
such  cases,  before  the  Constitu- 
tion of  1846,  which  were  enforce- 
able in  equity  without  a  jury. 
They  are  not,  therefore,  cases 
where,  within  that  Constitution 
(art.  1,  §  2),  a  trial  bv  jury  had 
theretofore  "  been  used."  Id. 

See  ADMIBAIiTT  JURISDICTIOK. 


CONTRIBUTORY  NEGLI- 
GENCE. 

1.  The  law  has  so  high  a  regard  for 
human  life  that  it  will  not  impute 
negligence  to  an  effort  to  preserve 
it,  unless  made  under  circumstan- 
ces constituting  rashness  in  the 
judgmentof  prudent  persons.  Eeh- 
ert  V.  Long  Island  R  R  Co.       602 

2.  A  person  voluntarily  placing  him- 
seli,  for  the  protection  of  property 
merely,  in  a  position  of  danger,  is 
negligent,  so  as  to  preclude  his  re- 
covery for  an  injury  so  received. 
It  is  otherwise,  however,  when 
such  an  exposure  is  for  the  pur- 
pose of  savmg  human  life,  and  it 
IS  for  the  jury  to  say,  in  such  cases, 
whether  the  conduct  of  the  party 
figured  is  to  be  deemed  rash  and 
reckless.  Id. 

8.  Accordingly,  where  the  plaintiff  *s 
hitestate,  seeing  a  little  child  on  the 
track  of  the  defendant's  railroad 
and  a  train  swiftly  approaching, 
so  that  the  child  would  be  almost 
instantly  crushed,  unless  an  imme- 
diate effort  was  made  to  save  it, 
and  thereupon,  in  the  sudden  exi- 
gency of  the  occasion,  rushing  to 
save  the  child,  and  succeeding  in 
that,  lost  his  own  life  by  being 
ran  over  by  the  train. — Held  (Al- 
len and  FoLGER,  JJ.,  eontra)y  that 
his  voluntarily  exposing  himself  to 
the  danger,  for  the  purpose  of 
saving  the  child's  life,  was  not,  as 
matter  of  law,  negligence  on  his 
part  precluding  a  recovery,  and 
that  tne  court  did  not  err  in  re- 
fusing to  nonsuit  on  that  ground. 

Id, 

4.  The  plaintiff's  testator,  residtog  at 
S.,  and  desirous  of  coming  to  A 


by  the  defendant's  railroad,  took 
passage  on  a  caboose  attached  to 
a  freight  train,  and  not  intended 
for  passengers.  The  caboose  was 
left  at  a  **  round  house,"  a  quarter 
of  a  mile  distant  from  the  depot 
The  testator  had  traveled  by  this 
train  before,  knew  that  the  ca- 
boose was  not  taken  to  the  depot, 
and  was  entirelv  familiar  with  tiie 
locality.  After  leaving  the  caboose, 
he  walked  on  the  main  track,  upon 
which  his  view  was  clear  and  unr 
obstructed  both  ways,  toward  the 
depot  During  the  walk,  his  com- 
panion, desiring  him  to  wait  for 
him  a  moment,  the  testator  assent^ 
ed,  and  while  so  waiting,  stepped 
behind  several  empty  cars  standing 
on  the  next  parallel  track,  on  a 
sudden  personal  necessity.  While 
there,  standing  between  tne  rails  of 
the  track,  a  train,  backing  down 
on  that  track,  struck  the  oUier  end 
of  these  empty  cars,  propelled  them 
upon  and  over  him,  injuring  him 
so  seriously  that  he  died  in  a  few 
minutes. — Held^  that  these  foots 
showed  negligence,  as  matter  of 
law,  on  his  part,  precluding  his 
representative  from  recovering  for 
his  death,  and  that  it  was  errone- 
ous to  have  refused  to  nonsuit  on 
that  ground.  Van  Sehaick  E£r 
Y,  Hudson  Biter  B,  R.  Co.        527 

See  Negligence,  3, 4, 5, 6. 


CONTRACT. 

1.  The  defendant,  a  cement  manu- 
facturer, having,  on  the  18th  of 
Julj^,  made  a  contract  with  the 
plaintiff  to  sell  and  deliver  to  him 
at  an  agreed  price,  5,000  barrels 
of  cement,  **  to  be  delivered  and 
received  in  lots  every  week  or  two 
of  about  400  barrels,  all  to  be  de- 
livered and  taken  on  or  before  the 
Ist  of  November,"  on  the  20th  of 
July  made  an  offer  in  writing,  that 
the  plaintiff  have  "the  privilege 
extended  to  him  of  taking  5,000 
barrels  of  cement  in  addition  to 
the  5,000  agreed  upon  heretofore, 
and  upon  the  same  terms  and  con- 
ditions." 

The  defendant  delivering  cement 
from  time  to  time,  on  the  9th  Sep- 
tember the  plaintifl*  wrote  to  the 
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defendant  as  follows:  "Ton  may 
enter  my  order  for  the  acceptance 
of  your  offer  (till  October  Ist,  time 
given  to  conclude  on)  for  the  10,000 
barrels  cement,  to  commence  from 
date  of  first  lot" — Hdd^  in  an  ac- 
tion for  refusal  to  deliver,  that  this 
was  a  valid  and  binding  accept- 
ance of  the  offer  of  the  defendant 
of  July  26th,  and  constituted  a 
valid  contract  between  the  par- 
ties ;  that  it  was  not  a  mere  notifi- 
cation by  the  plaintiff  tliat  he 
would  avail  himself  of  the  privi- 
lege to  accept  the  defendant's  offer 
by  the  lat  of  October ;  and  that 
the  reference  to  tliat  date,  in  the 
acceptance,  was  to  be  construed  as 
a  mere  reminder  by  the  plaintiff 
that  his  acceptance  was  within  the 
time  he  understood  he  had  to  make 
it.    O'JUeiU  V.  James.  85 

2.  HfUdy  further,  no  demand  having 
been  made  for  the  balance  of  the 
cement  undelivered  until  after  the 
1st  of  November,  that  tlie  plaintiff 
did  not,  by  that  omission,  impair 
his  right  to  receive  the  whole  after 
that  time.  The  defendant  having 
until  the  1st  of  November  to  de- 
liver the  cement,  and  being  in  no 
default  before  that  date,  as  long  as 
the  lots  of  400  barrels  each  were 
delivered  weekly,  if  he  desired  to 
cut  off  the  plaintiff's  right  to  de- 
mand and  receive  the  balance  of 
the  whole  quantity  after  the  Ist 
of  November,  he  must  on  or  be- 
fore that  day,  tender  the  cement 
then  undelivered.  Id. 

8.  Where  a  contract  for  the  perform- 
ance of  any  public  service  or  work 
is  to  be  awarded  to  the  bidder 
therefor  offering  terms  most  favor- 
able to  the  public,  any  agreement 
between  parties  designing  to  make 
bids,  tending  either  directly  or  in- 
directly, to  restrain  or  lessen  rival- 
ry and  competition  between  them, 
is  void  as  against  public  policy, 
even  although  it  may  not  appear 
that  such  agreement  did  really  pro- 
duce \ny  residt  detrhnental  to  the 
public  interest  Atehe$on  t.  Med- 
ian. 147 

i.  Accordingly,  where  a  board  of  au- 
ditors of  a  town  were,  by  statute, 
authorized  to  receive  sealed  pro- 
posals for  the  collection  of  the 

Hand  —Vol.  IV.     78 


taxes,  to  be  assessed  in  tin  town, 
and  to  award  the  collection  of  the 
taxes  to  the  person  who  shall  pro- 
pose to  collect  the  same  on  terms 
most  favorable  to  the  town. — Held^ 
that  an  agreement  between  two 
persons,  each  sending  in  distinct 
sealed  proposals,  that,  if  the  collec- 
tion should  be  awarded  to  either, 
both  should  share  equally  in  the 
profits,  if  any,  and  contribute 
equally  to  the  losses,  was  against 
public  policy,  and  void.  Id. 

5.  A  and  B  being  copartners,  A  upon 
his  individual  credit  obtains  a  loan 
from  C  of  $1,200,  which  is  used  hi 
the  partnership  business,  but  is 
credited  to  A  personally  on  the 
partnership  books,  and  so  remains 
with  A's  knowledge  and  without 
any  dissent  on  his  pttrt  for  five 
years ;  at  the  end  of  that  time,  A 
and  B  enter  into  an  agreement  for 
the  settlement  of  the  partnership 
affairs,  by  which  B,  among  other 
things^  agrees  in  one  year  to  satisfy 
and  discbarge  all  the  liabilities  of 
the  firm,  except  those  due  A, — 
Held,  that  the  loan  of  $1,200  was 
personal  to  A,  and  that  B  was  not 
obliged  under  his  agreement  U»  pay 
the  amount  to  C.  GiU^  v.  Bates. 

102 

6.  A  contract  executed  by  two 
parties,  and  in  the  body  of  which 
a  third  person  is  also  named  as  a 
party,  who  does  not  join  hi  the 
execution  of  it,  is  nevertheless,  on 
its  face,  good  as  against  the  par- 
ties executing  it,  and  it  rests  upon 
either  party  denying  its  validity, 
to  show  tnat  he  was  not  to  be 
bound  by  it,  until  it  was  also  exe- 
cuted by  such  third  person.  Dil- 
lon Y.  Anderson,  232 

It  must  appear  that,  at  the  time  the 
contract  was  entered  into,  the 
party  expressly  declared  his  inten- 
tion not  to  be  bound  b^  it  untU  it 
was  executed  by  the  third  person, 
or  he  cannot  anerward  set  up  the 
fact  that  the  contract  was  not  exe- 
cuted by  such  third  person  as  an 
objection  to  its  validity  against 
himsdC  In  such  case,  a  party  tes- 
tifying in  his  own  behalf,  cannot 
swear  whether  or  not  it  was  his 
intent  to  make  an  individual  con- 
tract M, 
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7.  Where,  after  a  contract  has  been 
entered  into  between  two  parties, 
notice  is  given  by  one  of  them 
that  the  contract  is  rescinded  on 
his  part,  he  is  liable  for  such  dam- 
ages and  loss  only  as  the  other 
party  has  suflfered  by  reason  of 
such  rescinding  of  the  contract, 
and  it  is  the  dut^  of  such  other 
party  upon  receivmg  such  notice, 
to  save  the  former  as  £Etr  as  it  is  in 
his  power,  all  flurther  damages, 
though  the  performance  of  uiis 
duty  may  call  for  affirmative  ac- 
tion on  his  part  Id. 

8.  "Where  the  defendant  offered  by 
letter  to  receive  from  the  plaintiff 
and  transport  from  New  York  to 
Chicago  railroad  iron,  not  to  ex- 
ceed a  certain  number  of  tons, 
during  certain  specified  months,  at 
a  specified  rate  per  ton,  and  the 
plaintiff  answers  merely  assenting 
to  the  proposal,  but  does  not  agree 
on  his  part  to  deliver  any  iron  for 
such  transportation. — Mdd^  that 
there  was  no  valid  contract  bind- 
ing on  either  party :  Held^  further, 
that  it  is  incumbent  upon  a  party 
to  whom  a  contract  is  proposed 
by  letter  to  signify  his  acceptance 
within  a  reasonable  time,  if  he 
desires  to  take  advantage  of  it,  and 
Uiat  four  months  is  not  in  general 
a  reasonable  time  within  which  to 
do  so.  Ghica^o  and  Great  East- 
ern B,  Co,  V.  Dane,  240 

9.  Where  an  illegal  contract  has  been 
fully  executed,  and  money  paid 
thereunder  remains  in  the  hands 
of  a  mere  depositary,  who  holds 
the  money  for  the  use  of  one  of 
the  parties  to  the  contract,  an  ac- 
tion brought  to  recover  the  money 
so  held  will  be  sustained.  Wood- 
worth  V.  Bennett,  278 

10.  Where,  however,  the  recovery  of 
the  money  requires  the  enforce- 
ment by  the  court  of  any  of  the 
unexecuted  provisions  of  the  ille- 
gal contract,  no  action  can  be 
maintained.  Id, 

11.  A  third  person,  who  receives 
money  from  one  party  to  be  paid 
to  another  (which  payment  could 
not  have  been  enforced  between 
the  two  parties,  on  account  of  the 
illegality  of  the  transaction   be- 


tween them),  cannot  interpose 
such  illegality  as  a  defence  to  an 
action  brought  against  him  to  en- 
force payment  /d 

12.  Accordingly,  where  four,  one  a 
State  engineer,  entered  into  an  ar- 
rangement, by  which  one  of  them 
was  to  bid  for  certain  public  work, 
and  all  to  be  jointly  mtcrested  in 
the  bid,  and  before  the  work  was 
awarded,  they  agreed  to  and  did 
withdraw  their  claim  to  the  wortc 
and  sold  their  bid  for  $400  to  a 
party  who  was  a  higher  bidder  for 
the  same  work,  the  purchaser  giv- 
ing his  note  for  the  amount,  which 
was  left  with  one  of  the  four,  with 
the  understanding  that,  when  paid, 
each  of  sai(^  persons  should  re- 
ceive $100,  the  note  being  subse- 
quently paid  to  the  party  holding 
it,  —  JSfeW,  in  an  action  brought  by 
him  against  one  of  the  parties  to 
this  agreement,  for  goods  sold,  etc, 
that  the  $100  retained  by  him  from 
the  proceeds  of  said  note  was  not 
a  good  subject  of  counterclaim,  it 
being  necessaiy ,  in  order  to  sustain 
such  claim,  to  enforce  a  partner- 
ship or  joint  agreement  entered 
into  for  tJie  attainment  of  objects 
illegal  and  contrary  to  the  statutes 
of  the  State  (Sess.  Laws,  1854, 
chap.  829),  which  require  that 
any  proposal  for  work  shall  con- 
tain the  names  of  all  parties  inte- 
rested therein,  and  prohibits  any 
secret  arrangement  that  any  per- 
son not  named,  or  any  engineer  in 
the  employ  of  the  State,  shall  be 
interested  therein,  etc.  Id, 

18.  The  defendant  undertook,  in 
writing,  with  the  plaintiffs,  in  con- 
sideration that  the  latter  would 
not  arrest  or  imprison  his  debtor, 
L.,  in  any  action  then  brought  ot 
thereafter  to  be  brought  against 
him,  that  L.  would  at  all  times 
*^  obey  and  perform  the  orders  and 
judgments  of  the  court  or  courts 
m  which  any  such  action  was  or 
might  be  pending,  and  of  the 
judges  or  justices  thereof"  The 
plaintiffs,  having  subsequently  re- 
covered and  entered  up  judgments 
against  L.  for  money,  and  direct- 
ing the  payment  thereof,  whidi 
judgments  L.  neglected  to  pay, 
brought  his  action  upon  the  defend- 
ants* agreement  setting  up  th^se 
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fkcts,— fiirW  (Church,  Ch.  J.,  etm- 
tra)y  on  demurrer  to  the  complaint, 
that  the  neglect  to  pay  the  judg- 
ments by  L.  was  a  remsal  and  fail- 
ure to  "obey  and  perform  the 
judgment  of  the  court/'  within  the 
meaning  of  the  contract,  and  the 
action  would  lie.    Claflin  v.  BaU, 

481 

14.  A  railway  passenger  assurance 
policy,  issued  by  the  defendant,  in- 
sured the  holder  (plaintiff's  intes- 
tate), in  the  sum  of  $5,000  in  the 
event  of  her  death  from  personal 
ii\jury,  "when  caused  by  any  acci- 
dent while  traveling  by  public  or  pri- 
vate conveyances  provided  for  the 
transportation  of  passengers."  In 
the  course  of  a  journey  by  con- 
necting steamboat  and  railway 
line,  she  fell  upon  a  slippery  side- 
walk, while  walking  from  the 
steamboat  landing  to  the  railway 
station,  as  was  usual  for  travelers 
on  that  route,  and  thereby  received 
injuries  which  caused  her  death. 
i/cW,  it  appearing  that  she  was  so 
walkinff  m  the  actual  prosecution 
of  her  journey,  that  the  death  was 
covered  by  the  terms  of  the  policy, 
and  that  she  was  to  be  regarded  as 
having  received  the  injury  while 
travelmg  by  public  conveyance. 
It  seetnSy  that  the  fact  that  there 
were  hacks  by  whidi  the  plaintiff's 
intestate,  might  have  ridden  from 
the  landing  to  the  station,  did  not 
affect  the  question,  it  being  the 
general  custom  for  the  passengers 
to  walk. 

See  Cabribrs,  5,  6,  7. 
Eminbnt  Domain,  6. 
guabantt. 

Admiralty  Jurisdiction. 
Bills  of  Exchanob,  1,  2,  8, 4. 
Statutjb  of  Frauds,  1, 2,  8, 6. 
Public  Policy. 
Partnership,  2. 


CORPORATIONS. 

1.  Where  a  sale  was  made  by  the 
treasurer  of  a  corporation,  not  aa- 
ihorized  by  its  by-laws  to  miULe 
such  sale,  but  who  was  proved  to 
have  been  in  the  habit  of  doing 
such  business,  with  the  knowl^ge 
and  sanction  of  the  company,  and 


to  have  been  in  fact  its  sole  mana. 
ging  agent, — JJeldy  that  the  title 
pu^ed  by  such  sale.  Phillips  v. 
CampbelL  271 

See  Exbcutory  Beque8t& 
Foreign  Corforations. 
Literary  Corforatioks. 
Municipal  Cohpouationb. 
Religious  Corporations. 


COSTS. 

1.  Costs  in  equity  suits,  even  against 
executors,  are  within  the  discretion 
of  the  court  Van  Miper  v.  Fop» 
penhatLsen,  68 


COUNTERCLAIM. 

1.  Wlien  the  plaintiff  is  to  transport 
a  cargo  to  be  delivered  to  him  by 
the  defendant  from  Rochester  to 
New  York,  by  way  of  the  canal, 
and  the  plaintiff's  boat,  being  fro- 
zen up  in  the  canal  on  its  passage, 
is  injured  by  measui^es  taken  by 
the  defendant  to  preserve  the  car- 
go,— ifeW,  in  the  action  brought 
by  the  plaintiff  against  defendant 
for  the  injuries  so  done  to  his  ves- 
sel, that  evidence  of  a  counter- 
claim, existing  in  favor  of  defend' 
ant  against  plaintiff,  for  damages 
occasioned  to  the  cargo,  by  the 
alleged  improper  delay  of  the  plain- 
tiff In  prosecuting  his  voyage,  was 
admissible,  and  uiat  its  r^ection 
was  error,  there  being  conflicting 
evidence  as  to  whether  there  had 
been  such  improper  delay.  Star- 
bird  v.  BarroM,  200 


i6iM  £<iUiTABLB  Set-off. 


COVENANTS. 

1.  The  provisions  of  the  Revised 
Statutes  (1 R  8.,  780),  that  no  cove- 
nant shall  be  implied  in  any  con- 
veyance of  real  estate,  whether 
such  conveyance  contams  special 
^  covenants  or  not,  do  not  apply  to 
*  leases  for  years;  bat  in  such  cases 
a  covenant  for  quiet  enjoyment  is 
ordinarily  implied.  Burr  v.  Stenr 
ton.  463 
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2.  But  where  a  lease  contains  an  ex- 
press covenant  for  quiet  enjoy- 
ment wiUumt  molestation  or  dtsturb- 
anee  from  the  lessor,  his  successors 
or  assigns,  no  other  or  ftirther 
covenant  in  respect  to  enjoyment 
will  be  implied.  Id. 


CRIMINAL  LAW. 

1.  All  instructions   or  information 

g'ven  by  the  court  to  the  jury,  hav- 
g  a  tendency  to  influence  the 
verdict,  are  a  part  of  the  trial, 
within  the  provision  of  the  statute 
(2  R.  S.,  75U,  S  18),  that  no  person 
indicted  for  felony  can  be  tried,  un- 
less he  be  personally  present  dur- 
ing such  trial.  Maurer  v.  People,  1. 

2.  Accordingly,  where  the  plaintiff 
in  error  having  been  indicted,  and 
being  on  his  trial  for  murder,  after 
the  jury  had  retired  to  deliberate 
upon  their  verdict,  they  returned 
into  court  and  asked  certain  ques- 
tions of  the  cx)urt  as  to  what  had 
been  the  evidence  on  particular 
points,  to  which  the  court  replied, 
fiTk^ing  the  information  requested. 
Meld,  that  this  was  a  proceeduig 
upon  the  trial  within  the  statute, 
and  the  prisoner  not  having  been 
present,  it  was  error,  for  which  his 
conviction  must  be  reversed.     Id, 

8.  Hdd,  further,  that  neither  the 
presence  of  the  prisoner*s  counsel, 
nor  his  omission  to  object,  could 
waive  the  illegality.  Id, 

4.  The  proof  of  exclusive  possession 
by  the  prisoner,  recently  after  tlie 
theft,  of  the  whole  or  some  part  of 
the  stolen  propertj',  is  sufficient, 
when  standing  alone,  to  throw  up- 
on him  the  burden  of  showing  how 
he  came  by  it,  and  if  he  fails  to  do 
BO,  warrants  the  jury  in  c/)nvicting 
him  of  larceny.  And  if  the  pro- 
perty was  shown  to  have  been 
taken  by  burglary  or  robbery,  such 
possession  unexplained  is  sufficient 
also  to  warrant  a  conviction  of 
those  crimes.  Knickerbocker  v. 
People.  177 

See  Aruest  of  JuDGMEirr,  1, 2. 
Evidence,  1, 2. 
Jury,  1, 2. 
Larcbnt. 
Pleading,  1. 


CROSS-EXAMINATION. 

As  to  right  cf. 
See  WiriOESs. 


DAMAGES. 

See  Eminent  Dohain,  5,  6. 
Rescission,  1. 

DEBTOR  AND  CREDITOR. 

1.  Where  the  plaintiff,  a  foreign 
cor]K)i'ation,  brought  an  action 
against  one  of  its  stockholders  to 
recover  an  installment  due  on 
stock,  subscribed  for  by  him,  and 
the  only  defence  relied  on  was, 
that  a  creditor  of  the  plaintiff  had 
obtained  a  judgment  a^inst  it; 
and  on  proceedings  supplementary 
to  the  execution  thereon,  an  order 
had  been  made  restraining  the  de- 
fendant IVom  paying  the  debt,  a 
receiver  had  been  appointed  and 
had  duly  qualified  in  such  pro- 
ceedings, though  no  demand  was 
ever  made  by  such  receiver  upon 
the  detiendant  for  the  said  debt 

Held,  that  the  plaintiff  was  entitled 
to  recover,  and  that  the  defendant 
could  have  taken  the  order  of  the 
court  directing  the  payment  by 
him  of  the  amount  of  the  debt 
which  would  have  protected  him 
in  such  payment  OtenviUe  Woolen 
Co.  y.  lUijley.  206 

See  Appropriation  op  Payment,  !• 
Payment,  1, 2, 3. 


DEFENCE   ARISING  PEN- 
DENTE LITE. 

SeeBECEivssL 
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DBMAND. 

1.  It  is  the  duty  of  one  i^ho  has  re- 
ceived money  to  the  use  of  another 
to  pay  it  over,  and  no  demand  is 
necessary  by  the  latter  before  ac- 
tion. AxLBK,  J.  Howard  t. 
France,  598 

2.  A  party  having  money  of  another 
in  his  hands,  his  denial  of  the 
owner's  right,  and  stoppage  of  the 
payment  of   his  check  for  the 

amount  which  has  come  to  the 
possession  of  such  owner,  are 
equivalent  to  demand  and  refhsal 

Id. 

See  CoNTBACT,  2. 


DELIVERY. 

1.  To  constitute  a  delivery  of  gold 
on  a  contract  for  the  delivery 
thereof,  so  as  to  put  it  at  the  risk 
of  the  purchaser,  everything  must 
be  done  by  the  vendor  that  would 
be  necessary  to  be  done  to  dis- 
charge a  debt,  payable  in  gold,  due 
from  him  to  such  purchaser.  (Gno- 

VE»,J.) 

2.  It  is  not  enough  that  he  should 
place  it  on  the  counter  or  desk, 
where  gold  was  customarily  placed 
when  delivered  to  the  purchaser, 
at  such  a  time  and  in  such  a  man- 
ner that  the  purchaser's  agent 
might  have  seen  and  obtained  pos- 
session of  it ;  but  to  make  a  good 
delivery,  the  property  must  be  put 
into  the  actual  possession  and  con- 
trol of  the  purchaser  or  his  agent; 
and  where  the  purchaser's  agent 
is  actually  present  at  the  place  of 
delivery,  it  is  the  duty  of  the  ven- 
dor to  place  the  property  in  his 
"conscious"  possession.  Kinney 
V.  F<yrd.  687 

8.  Accordingly,  a  deposit  by  the  ven- 
dor (plaintiff )  of  a  gold  check  upon 
the  purchaser's  (defendant's)  coun- 
ter, m  the  presence  of  his  agent  to 
receive  such  checks,  but  without 
bringing  the  fact  of  such  deposit 
to  the  knowledge  of  such  agent,  is 
not  a  sufficient  delivery  to  put  the 
property  at  the  risk  of  the  pur- 
chaser ;  and  a  charge  of  the  court 
to  the  jury  that  the  check  was  to 


be  deemed  at  the  risk  of  the  pur- 
chaser, if  placed  in  the  usual  place 
of  receiving  such  checks  by  him, 
under  circumstances  enabling  his 
agent  in  that  business  to  nave 
learned,  by  directing  his  attention 
to  the  matter,  that  the  check  was 
there,  ^though  at  the  moment 
such  agent  was  occupied  with 
other  business;  and  that  it  was 
not  necessary  to  the  delivery  that 
the  attention  of  the  agent  should 
be  actually  drawn  to  the  check  by 
the  vendor. — Heldt  erroneous.    Id, 


DEMURRER. 


See  CoNTBACT,  18. 


DEPUTY  SHERIFF. 


8ee  Sheriff,  1, 2. 


DEVISE. 

1.  R,  by  will,  after  the  payment  of 
his  debts,  gave  to  his  executor  all 
his  estate,  in  trust  for  the  follow- 
ing uses  and  purposes :  to  pay  and 
apply  the  whole  net  income  to  the 
use  and  support  of  his  mother  and 
his  wife  (the  defendant),  share  and 
share  alike,  during  the  life  of  his 
mother,  permitting  them  to  occupy 
his  farm  during  her  life ;  and  upon 
her  death,  to  pay  two  specified  lega- 
cies. He  also  directs  the  executor 
to  invest  a  certain  sum,  and  apply 
the  income  to  the  support  of  cer- 
tain legatees.  By  the  fifth  clause, 
he  gave  "  all  the  rest,  residue  and 
remainder  of  his  said  estate  to  his 
beloved  wife,  Jane  Rhead,  and  to 
her  heirs  and  assigns  forever,  which 
was  to  be  accepted  and  received  in 
lieu  of  dower  and  right  of  dower ; 
and  he  thereby  authorized  and  em- 
powered his  said  "  executor  to  sell 
and  convey  his  real  estate  at  any 
time  after  the  death  of  his  said 
mother,  and  to  pay  over  the  pro- 
ceeds thereof  to  his  said  wife." 

Reldy  that  the  power  to  sell,  given  to 
the  executor,  was  legal  and  valid, 
as  a  power  in  trust,  and  not  incou- 
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gistent  with  or  repagnant  to  the 
residuary  deyise.  Skinner  ▼.  Quin. 

99 

2.  A  devise  of  l&nd  to  trustees  direct- 
ing them  to  execute  and  deliver  to 
a  corporation  a  deed  of  convey- 
ance thereof,  for  the  uses  and  pur- 
poses and  with  the  restrictions  set 
fortii  in  the  will,  creates  no  valid 
trust  in  such  trustees,  and  gives 
them  no  title;  but  vests  imme- 
diatelv  and  absolutely  in  such  cor- 
poration the  land  devised.  Adams 
v.  Perry,  487 

8.  Where  executors  under  a  power 
of  sale  given  bv  the  will,  sell  real 
estate  specifically  devised  by  the 
same  will,  the  avails  become  assets 
in  their  hands  for  the  payment  of 
debts  and  legacies ;  but  the  residue 
of  such  assets,  after  the  payment 
of  debts  and  legacies,  belong  to 
the  devisee,  and  should  be  paid  to 
bim     Erwin  v.  Loper,  521 

See  Accumulations,  3, 4 
Pbrpetuitieb,  5. 
Wills. 


DOWER 

1.  A  suit  brought  by  a  widow  to  set 
aside  an  instrument  by  which  she 
elected  to  accept  certain  provi- 
sions of  the  will  in  lieu  of  dower, 
is  not  a  proceeding  for  the  re- 
covery of  dower,  within  the  mean- 
ing of  the  Revised  Statutes,  com- 

lling  her  to  take  such  proceed- 
ig  within  a  year.     ClumberUUn 
y.  Chamberlain,  424 

2.  Under  a  condition  requhing  the 
devisee  and  legatee  (the  widow  as 
well  others)  to  renounce  all  claim 
to  any  share  or  interest  in  the 
estate  other  than  as  given  by  the 
will,  without  exception,  the  court 
cannot  except  from  the  operation 
and  effect  of  the  condition  any 
part  of  the  estate,  although  its 
attempted  disposition  by  other 
clauses  in  the  will  is  held  invalid. 

DRAFTS. 
Bee  Bills  of  Ezohaz^ob. 


DURESS. 

See  BoKA-FiDB  HoldiwB. 

BXTBDEN  OF  Pboof,  3,  4,  6L 


EJECTMENT. 

1.  SenMe,  that,  in  an  action  of  ^ect- 
ment,  proof  that  a  party  other 
than  tiie  defendant,  and  from 
whom  he  does  not  claim,  holds 
merely  a  sheriff's  certificate  of  sale 
of  the  land  in  question,  is  no  de- 
fenca  (Pbckhah,  J.)  Oruger  v. 
Dougherty,  107 

See  Tenancy  at  Will  aih)  by  Suf- 
ferance, 1,  2. 


EMINENT  DOMAIN. 

1.  Upon  the  application  of  a  railroad 
company  to  appropriate  lands  hy 
the  exercise  of  the  right  of  emi- 
nent domain,  delegated  to  it  under 
the  general  railroad  acts,  it  is  for 
the  court  to  decide  as  to  the  ne- 
cessity and  extent  of  such  appro- 
priation, and  the  determination  of 
the  board  of  directors  of  sudi  com- 
pany is  not  concludve  upon  that 
question.  Itenss.  S  Sar,  Co,  y. 
Dame.  137 

2.  The  acquisition  of  lands  for  specu- 
lation or  sale,  or  to  prevent  inter- 
ference by  competing  lines  or 
methods  of  transportation,  or  in 
aid  of  collateral  enterprises,  re- 
motely connected  with  the  run- 
ning or  operating  of  the  road, 
although  they  may  increase  its 
revenue  and  business,  are  not  such 

§urposes   as   authorize   the   con- 
emnation    of    private   property 
therefor.    Andrews,  J.  Id, 

8.  Accordingly,  where  a  railroad 
company,  hiaving  one  of  the  ter- 
mini of  its  road  upon  a  navigable 
water-wiw*  extending  into  the  ter- 
ritory 01  a  foreign  power,  in  its 
application  for  the  acquisition  of 
certain  lands,  situate  on  the  ahore 
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of  such  water-way  near  the  said 
terminus,  alleges,  as  a  prominent 
reason  lor  their  condemnation, 
that  a  charter  had  been  granted 
by  such  forei^  government  for 
the  construction  of  a  ship  canal 
connecting  the  said  water-way 
with  other  navigable  waters, 
which,  when  completed,  would 
greatly  increase  the  business  of  the 
railroad,  and  that  the  lands  were 
n^ed  for  the  construction  of 
slips  and  docks  for  the  accommo- 
dation of  vessels  bringing  freight 
to,  or  taking  it  from  the  mid  road, 
and  of  tenements  for  the  employes 
of  the  railroad,  and  to  meet  the 
requirements  of  the  anticipated 
increased  business;  and  it  ap- 
peared from  the  proofs  that  the 
company  already  had,  at  such  ter- 
minus, a  convenient  and  accessible 
water  front  and  docks,  which  were 
used  but  in  part,  and  were  capable 
of  extension  on  its  own  premises, 
and  it  did  not  appear  that  the 
work  on  the  ship  canal  referred  to 
had  been  commenced,  or  that  the 
capital  to  construct  it  had  been 
secured. — Held,  that  it  was  not 
sufficiently  shown  that  the  lands 
were  required  for  the  present  or 
prospective  business  of  the  corpo- 
ration within  the  meaning  of  the 
statute,  and  they  could  not  be  ta- 
ken against  the  will  of  the  owner. 

Id. 


L  The  taking  of  private  property 
for  public  uses  Is  in  derogation  of 
private  right,  and  in  hostility  to 
the  ordmary  control  of  the  citizen 
over  his  estate,  and  statutes  autho- 
rizing its  condemnation  are  not  to 
be  extended  by  inf^ence  or  impli- 
cation. Id. 

6.  Depreciation  in  the  value  of  pro- 
perty, resulting  from  alterations 
and  changes  made  in  the  neigh- 
borhood, tor  a  public  puipose,  im- 
der  an  act  ^t  the  Iq^isiature,  in 
general  furnishes  no  ground  of 
action  to  the  owner  ot  the  dam- 
aged property  while  it  remains 
hitact  V  Coster  v.  Mayor  qf  Albany. 
J  890 


6.  Accordingly,  where,  in  pursuance 
of  an  act  of  the  legislature,  a  pub- 


lic bridge,  connecting  a  pier  with 
the  adjoining  land,  was  removed, 
by  reason  of  which  it  was  made 
necessary,  in  order  to  reach  the 
store  of  the  plaintiffe,  to  go  over 
another  bridge,  at  a  much  greater 
distance,—- iSW,  that  the  damages 
resulting  to  the  plaintiiiB*  property 
were  too  remote,  and  could  no*,  be 
recovered  in  an  action  brought 
against  a  municipal  corporation, 
who  by  bond  had  assumed  the  lia- 
bility of  the  State.  Id. 


EQUITABLE  SET-OFF. 

1.  Equity  requires  that  cross  de- 
mands be  set  off  against  each 
other,  if,  from  the  nature  of  the 
claim  or  the  situation  of  the  par- 
ties, justice  cannot  otherwise  be 
done.    8mith  v.  Faton.  410 

2.  The  insolvency  of  one  of  the  par- 
ties is  a  sufficient  ground  for  the 
allowance  of  a  set-off  in  equity. 

Id. 


8.  Accordingly,  heldy  that  the  amount 
of  a  partnership  deposit  with  an 
insolvent  banker  was  a  proper  sub- 
ject of  set-off  in  an  action  brought 
by  the  assignee  in  trust  for  cr^i- 
tors  of  such  banker,  on  a  note 
held  by  the  banker  made  by  one 
of  the  partners  and  indorsed  by 
the  other  for  partnership  purposes, 
although  such  note  was  not  aue  at 
the  time  of  the  assignment.       Id. 


EQUITY. 

Where  a  court  of  equity  acquires 
Jurisdiction  for  the  purpose  of 
compelling  specific  performance 
of  a  contract  in  reference  to  land, 
if  it  appear  that  an  accounting  be- 
tween me  parties  of  the  rents  and 
profits  is  proper,  it  will  proceed  to 
order  such  accounting,  and  to 
direct  the  pavment  by  any  one  of 
the  i)artie8  of  the  amount  of  such 
rents  and  profits  found  due  from 
him.    Taylor  v.  Taylor.  578 
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ERROR 

When  lividcnce  has  been  improperly 
rejected  and  the  jud^ent  is 
sought  to  be  sustained  on  the 
ground  that  the  fads  established 
by  the  verdict  show  tliat  the  evi- 
dence, if  admitted,  would  not  have 
changed  the  result,  it  must  appear 
that  such  is  necessarily  the  effect 
of  the  verdict;  not  that  the  jury 
tnigJU^  but  that  they  must  have 
found  as  claimed.  JStarbird  y.  Bar- 
rons,  200 


See  Appeal,  2. 

Arrest  of  JuDOMEzn^,  1, 2. 
FiKDTKOs  OF  Fact  akd  Con- 
clusions OF  Law. 
Pleading. 
Witness. 


ESTOPPEL. 

1.  The  fact,  that  taxes,  levied  upon 
assessments  made  in  a  defective 
and  illegal  manner  in  previous 
years,  h^  been  paid  by  the  own- 
ers of  the  property,  creates  no 
estoppel  upon  their  objecting  to 
the  validity  of  an  assessment  sub- 
sequently made  in  the  same  defec- 
tive mode.     Cruffer  v.  Dougherty, 

107 

2.  There  can  be  no  estoppel  in  pais 
in  behalf  of  one  having  full  know- 
ledge of  all  the  facts.  And  this 
principle  extends  to  the  case  of 
the  party's  agent  having  such 
knowledge,  when  negotiatmg  the 
contract  out  of  which  the  e8toj[>pel 
is  claimed  to  arise.  Baker  y.  union 
Mut,  Life  Ins.  Co.  283 

Z.  An  acknowledgment  on  a  policy 
of  life  insurance  of  so  much  money 
received  in  cash,  is  between  the 
immediate  parties  to  the  contract, 
but  an  admission,  and  liable  to  be 
contradicted.  Id. 

4.  And  where  the  husband  procures 
a  policy  of  insurance  on  his  own 
life,  but  payable  to  his  wife,  and 
the  contract  is  on  its  face  with  her 


as  the  ''assured,"  if  she  adopts 
such  policy  and  sues  upon  it,  her 
claim  must  be  subject  to  such  sti- 
pulations and  conditions  as  were 
made  by  the  hu4)and  on  entering 
into  the  contract  with  her.        Id, 


EVIDENCR 

1.  In  a  criminal  trial,  evidence  of 
the  good  character  of  a  prisoner  is 
of  value  not  only  in  doubtful 
cases,  but  also  when  the  testimony 
tends  very  strongly  to  establish 
the  guilt  of  the  accused.  It  will, 
of  itself^  sometimes  create  a  doubt, 
when,  without  it,  none  would 
exist    Bemsen  y.  People.  6 

2.  Accorduigly,  where  the  judge 
charged  that  good  character  was  & 
fact  to  be  considered  by  the  juiy 
like  eveiy  other  feet  in  the  case, 
no  matter  what  the  other  testi- 
mony in  the  case  mi^ht  be,  but 
when  the  evidence  is  positive, 
leading  to  a  conclusion  logically 
and  fairly  derived  of  guilty  from 
all  the  testimony,  the  simple  fact 
that  a  person  possesses  previous 
ffood  character  will  be  of  no  avail. 
Beld,  error.  Id, 

3.  When  the  plaintiff  is  to  transport 
a  cargo  to  be  delivered  to  him  by 
the  defendant  from  Rochester  to 
New  York,  by  way  of  the  canal, 
and  the  plaintiff^s  boat,  being 
frozen  up  m  the  canal  on  its  pas- 
sage, is  injured  by  measures  taken 
by  the  defendant  to  preserve  the 
cargo. — Held,  in  the  action  brought 
by  the  plaintiff  against  defendant 
for  the  injuries  so  done  to  his 
vessel,  that  evidence  of  a  counter 
claim,  existing  in  favor  of  defend- 
ant against  plaintiff,  for  damages 
occasioned  to  the  cargo,  by  the 
alleged  improper  dela^r  of  the 
plaintiff  in  prosecuting  his  voyage, 
was  admissible,  and  tliat  its  rejec- 
tion was  error,  there  being  con- 
flicting evidence  as  to  whether 
there  had  been  such  improper  de- 
lay.   Starbird  v.  Bahrons.  200 

4  Secondary  evidence  as  to  the  con- 
tents of  notes,  given  up  on  the 
substitution  of  new  paper  is  com- 
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petent,  as  the  presomption  is  that 
being  no  longer  of  any  value 
they  were  destroyed  when  given 
up.    Chryder  v.  Mcjuns,  299 

5.  As  a  rule,  witnesses  must  state 
facts,  and  not  draw  conclusions  or 
give  opinions ;  and  the  exceptions 
to  this  rule  are  not  to  be  extended 
or  enlarged.  Terpenning  v.  Corn 
Exchange  Ins,  Co,  279 

6.  On  a  question  of  value,  a  witness 
can  only  testify  to  an  opinion, 
when  he  is  shown  competent  to 
^eak  upon  the  subject.  Id, 

7.  It  is  not  permitted  to  give  in  evi- 
dence the  opinion,  even  of  wit- 
nesses having  knowledge  of  the 
subject-matter,  as  to  the  damages 
resulting  from  a  particular  trans- 
action. Id. 

8.  Accordingly,  in  an  action  against 
an  insurance  companv  to  recover 
for  a  store  of  goods,  destroyed  by 
fire,  insured  by  such  compan^r, 
evidence  of  a  witness,  who  testi- 
fied that  he  was  in  the  store  quite 
frequently,  and  there  the  day 
before  the  fire,  as  to  "what 
amount  of  goods  were  in  the  store 
at  tbe  time  of  the  fire,  accordb^ 
to  his  estimate.*' — Held^  inadmissi- 
ble. Id. 

9.  A  sheriff's  certificate  of  sale  for 
non-payment  of  taxes  is  presump- 
tive evidence  only  of  the  facts 
therein  contained,  and  such  certifi- 
cate can  legally  contain  only  the 
facts  required  by  the  statute. 
Ooenng  v.  libote.  290 

See  fiuRDEN  OF  Pkoop,  1, 2,  3,  4,  5. 
Burglary,  1. 
Contract,  6. 
Good  Character,!. 
Life  Insurance,  2. 
Stamps,  1. 
Trial,  2. 

WiTNESa 


EXCEPTIONS. 

An  exception  to  a  request  to  charge 
which  is  erroneous  in  part  as  em- 
bracing too  much,  is  entirely  in- 
eflectual.     Hodges  v.  Cooper.     216 

Hand— Vol.  IV         V9 


See  Appeal,  2. 

Arrest  of  Judgment,  2. 
Criminal  Law,  8. 
Error. 
Trial,  1. 


EXECUTORY  BEQUEST. 

1.  An  executory  bequest  limited  to 
the  use  of  a  corporation  to  be 
created  by  the  le^Iature  within 
the  periocl  allowed  for  the  vesting 
of  future  estates  and  interests  is 
valid.     BurriU  v.  Boardman.    254 

2.  Such  a  bequest  neither  contra- 
venes the  statute  of  perpetuities 
nor  is  it  void  on  account  of  the 
uncertainty  of  a  beneficiary.       Id, 


EXECUTORS    AND    ADMINIS- 
TRATORS. 

1.  The  six  months'  notice  to  credi- 
tors, given  by  executors,  under  the 
Revised  Statutes  (2  R  S.  89,  §  89), 
when  duly  published,  exempts 
such  executors  from  all  liability 
to  the  creditors  of  theu*  testator, 
whose  claims  are  not  presented, 
for  any  assets  paid  over  in  good 
faith  by  them,  in  satisfaction  of 
claims  of  an  inferior  degree,  or  of 
legacies,  or  in  making  (Hstribution 
to  tlienextof  kin.  JSnoinr,  Loper^ 
Es^or,  etc,  621 

2.  Where  executors,  under  power  of 
sale,  given  by  the  will,  sell  real 
estate,  the  avails  become  assets  in 
their  hands  for  the  payment  of 
debts  and  legacies,  and  to  be  ac« 
counted  for  the  same  as  any  other 
assets.  Id, 

8.  But  the  residue  of  such  assets, 
after  the  payment  of  such  legacies 
and  debts  as  are  presented,  belongs 
to  the  devisees  to  whom  the  lands 
have  been  devised,  subject  to  tlie 
executors*  power  of  sale.  Id, 

4.  Accordmgly,  an  executor,  who, 
after  the  requisite  publication  of 
notice  to  creditors,  and  the  pay- 
ment of  all  claims  presented  there- 
under, pays  over  to  the  devisee  the 
remainder  of  the  avails  of  lands 
sold  by  him  under  a  power  of  sale 
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in  the  wilL  is  not  Bable  to  other 
creditoiB  of  (ue  lestator  tor  such 
avails.  Id. 

See  P0WEB8  IN  Tbust,  1. 


EXPERTS. 
See  Eyidence,  5, 6»  7, 8. 

• 

EXPRESS  COMPANIES. 
See  CABRiEBft,  5,  6, 7. 

FEDERAL  CONSTITUTION. 

See  Adkiralty  Jubisdiction. 
CoNarrrunoNAL  Law,  8, 4,  5. 

FELONY. 
See  Cbdonal  Law,  1, 2, 8. 

FINDINGS  OP  FACT  AND  CON- 
CLUSIONS OF  LAW. 

1.  Omissions  and  defects  in  a  finding 
may  be  supplied  by  inferences  in 
the  appellate  court  in  support  of 
a  Judgment,  but  not  the  entire 
want  of  a  finding,  especially  in  the 
absence  of  evidence  of  the  neces- 
sary &ct8  in  the  case.  WaUh  v. 
Powers.  28 

2.  This  court  is  concluded  by  the 
findings  of  fact,  in  the  court  below, 
unless  such  findings  are  unsup- 
ported by  any  evidence,  or  unless 
by  undisputed  evidence  the  con- 
trary is  established.  Austin  v. 
Steamboat  Co,  75 

8.  A  fact  found  by  the  court  below 
upon  conflicting  evidence  is  not 
reviewable  here.  Brown  v.  Vre- 
denbergh,  195 

FIRE  INSURANCE. 

1  In  an  action  against  an  insurance 
company  to  recover  for  a  store  of 
goods,  (destroyed  by  fire,  insured  by 


mdk  company,  evidence  of  a  wit- 
ness, who  testified  that  he  was  in 
the  store  quite  frequently,  and 
there  the  day  before  the  fire,  as  to 
''what  amount  of  goods  were  in 
the  store  at  the  time  of  the  firt 
according  to  liis  estimate."' — Hdd^ 
inadmissible.  Tcrpenning  v.  Com 
Exchange  In$.  Co.  279 

2.  Where  a  policy  of  insurance  was 
issued  to  the  owner  of  the  mort- 
gaged premises,  in  wliich  **  the  loss, 
if  any,  is  pavable  to  the  mortga- 
gee," which  also  contained  a  clause, 
that  in  case  of  any  cliange  of  title 
in  the  property  insured,  the  policy 
should  be  void  (from  which  latter 
clause,  however,  the  interest  of  the 
mortgajgee  is  excepted),  and  also 
a  provision  that  in  case  of  pay- 
ment to  the  mortgagee  for  a  loes, 
for  which  the  insurer  would  not 
liave  been  liable  to  the  mortgagor, 
the  insurer  should  be  subrog^ed 
and  entitled  to  an  assignment  of 
the  mortgage. — Held,  the  mort- 
gaged premises  having  been  sold 
prior  to  their  ii^ury  by  fire,  that 
the  amount  of  msurance  money 
paid  to  the  mortgagee  by  the  in- 
surers was  not  to  oe  deemed  « 
payment  on  the  mort£;age,  and  that 
the  mortgage  having  been  assigned 
to  the  insurers  on  payment  to  the 
mortgagee,  was  a  valid  security 
in  their  hands.  Springfield  F.  A  M. 
Inturance  Co  v.  AUen  et  aL       889 


8.  Where  a  policy,  by  its  terms,  is  to 
become  void  upon  "any  change 
of  title  in  the  property  insuiw," 
the  policy  insiuing  a  party  on 
"  Ills  stores,"  describing  them,  is 
forfeited  by  a  transfer  of  the  pre- 
mises, although  no  change  in  or 
assignment  01  the  interest  of  the 
insured  had  taken  place  subse- 
quent to  the  date  of  the  policy.  Id. 


FORCIBLE    ENTRY   AND   DE- 
TAINER 

1.  The  statute  of  forcible  entrr  and 
detainer  was  originally  strictly  for 
a  criminal  proceeding ;  and  though 
it  has  been  subsequently  enlarged 
so  as  to  embrace  to  a  certain  ex* 
tent  a  civil  remedy,  the  form  cf 
proceeding  and  the  rules  of  law 
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which  govern  it  remain  to  a  great 
degree  unchanged.  Wood  v.  JPhU- 
Ups.  153 


FORECLOSURE. 

1.  Strict  foreclosures  are  not  ordina- 
rily decreed  in  this  State,  except 
against  Judgment  creditors  or  per- 
sons similarly  situated,  not  made 
parties  to  a  previous  foreclosure 
and  sale  of  the  premises,  who 
claim  a  right  to  redeem.  BoUes 
V.  Duff,    y/  469 

2.  Strict  foreclosure  is  generally  re- 
garded in  a  court  of  equity  as  a 
^vere  remedy,  and  whei^e  a  party 
insists  upon  the  forfeiture,  he  must 
show  that  the  decree  clearly  ^ves 
it  to  him.  Id, 

8.  In  the  strict  foreclosure  implied 
in  the  dismissal  of  a  complaint  to 
redeem  on  default  of  payment,  ab- 
solute title  does  not  pass,  and  the 
forfeiture  is  not  complete,  notwith- 
standing the  entering  of  a  decree 
that  the  party  be  foreclosed  unless 
within  a  time  named  he  pay  the 
sum  fixed,  until  a  final  order  is 
granted  and  put  upon  the  record, 
upon  proof  of  non-payment  with- 
in the  time,  actually  dismissing  the 
complaint  Id, 

4.  W.  and  E.,  having  obtained  fW>m 
T.,  the  owner  of  a  twenty  years* 
term  in  certain  real  property,  an 
assignment  thereof  absolute  in 
form,  but  in  fact  as  security  for  a 
loan,  and  Uie  owner  having  subse- 
quently made  a  general  assignment 
for  the  benefit  of  creditors  to  R., 
R  commenced  an  action  against 
W.  and  E.  to  have  the  transfer  of 
the  term  to  them  declared  a  mere 
security  for  the  loan,  and  to  be 
allowea  to  redeem.  W.  and  K 
denied  that  the  assignment  to  them 
was  merely  a  security ;  but  after 
litigation  it  was  declared  such ;  R 
was  held  entitled  to  redeem,  and 
it  was  acMudged  that  upon  pay- 
ment by  him  of  a  sum  named  m 
the  decree  within  two  months 
fix)m  the  date  thereof,  W.  and  E. 
were  to  reassi^  the  said  term  to 
him,  but  on  default  of  such  pay- 
ment his  complaint  to  be  and  from 
thenceforth  to  stand  dismissed. 


R  fidled  (by  collusion,  as  was  al- 
leged) to  pay  within  the  time,  and 
subsequently  assented  to  the  assign 
ment  of  the  lease  and  all  their 
other  rights  by  W.  and  E.  to  the 
defendant 

The  plaintiff  having  been  thereaf- 
ter appointed  receiver  of  the  ori- 
ginal owner,  T.,  in  supplementary 
proceedings,  brought  this  action 
against  the  defendant,  making  T., 
R.  and  W.  &  E.  parties  with  him, 
alleghig  fraud  and  collusion  be- 
tween K.  and  the  defendant,  and 
praying  that  he  might  be  allowed 
to  redeem,  and  the  lease  be  reas- 
signed to  him,  and  that  the  defend- 
ant account  for  the  rents  and  pro- 
fits,—iSeltf,  that  the  plaintiflf  was  a 
competent  party  to  bring  the  action 
and,  it  appearing  that  no  final  or- 
der at  the  expiration  of  the  two 
months  had  been  entered,  upon 
proof  of  non-payment,  actually  dis- 
-  missing  the  complaint  in  R*s  suit, 
that  the  original  decree  thereui 
was  no  bar.  Id 


FOREIGN  CORPORATIONS. 

1.  The  existence  of  corporations  ot- 

fanized  under  the  laws  of  a  sieiter 
tate  is  recognized  by  the  courts 
of  this  State,  and  they  may  take 
personal  property  under  wills  exe- 
cuted by  citizens  of  this  State,  if 
by  the  laws  of  their  creation  they 
have  authority  to  acquire  property 
by  bequest  Chamberlain  v.  CJiam- 
bmain.  424 

2.  The  courts  of  this  State  will  not 
administer  a  foreign  chanty;  but 
they  will  direct  money  devoted  to  it 
to  be  paid  over  to  the  proper  parties, 
leaving  it  to  the  courts  of  the  State, 
where  the  charity  is  to  be  establi- 
shed, to  provide  for  its  due  admin- 
istration. Id. 


FORMER  JUDGMENT. 

1.  Where  an  action  Is  brought  on  a 
contract,  all  claims  arising  under 
the  same  and  then  due  constitute 
an  entire  and  indivisible  cause  of 
action,  and  a  Judgment  therein,  li 
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a  bar  to  any  ftnlher  action  founded 
on  sach  claims.   CtBeime.y.Lioffd. 

2.  A  Tolantarj  compromise  or  satis- 
&ction  of  the  claim  made  in  an  ac- 
tion, which  embraces  only  part  of 
an  entire  demand,  does  not  neces- 
sarily merge  the  whole  demand; 
it  might  sever  the  demand  and  com- 
promise the  part  saed  finr,  leaving 
the  rest  to  stand.  Id. 

See  FoRKCLOsuBB,  1, 2, 8, 4. 


GUARANTY. 

1.  Where  the  defendant  gnarantied 
*^the  punctnal  payment  of  the  inter- 
est" apon  a  bond  pay^le  in  dx 
years  and  six  months  from  date 
with  interest  semi-annuaUy. — Hdd, 
that  the  gnaranty  only  extended 
to  the  payment  of  interest  falling 
dtie  before  ihe  time  of  payment 
of  the  principal  HamiUon  ^r.  Van 
Bensiiaer.  244 

2.  After  the  i»1ncipal  sum  has  fallen 
due,  interest  is  payable  not  by  the 
original  terms  of  the  agreement, 
but  as  damages  for  a  breach  of  con- 
tract   Chusch,  Gh.  J.  Id, 


GIFT. 

8ee  flPEcmc  Performance,  1, 2, 8. 
Statute  of  Fraud,  1, 2, 3. 


GOLD  com. 

Paper  payable  in. 
See  BiLLA  OF  Exchange,  7. 
Delivert. 


GOOD  CHARACTER 

1.  In  a  criminal  trial,  evidence  of  the 
good  character  of  a  prisoner  is  of 
value  not  only  in  doubtful  cases, 
but  also  when  the  testimony  tends 
very  strongly  to  establish  the  guilt 
of  the  accused.  It  will,  of  itself, 
sometimes  create  a  doubt,  when, 
without  it,  none  would  exist  Bern- 
9en  V.  People,  6 

2.  Accordingly,  where  the  Judge 
charged  that  good  character  was  a 


fiu;t  to  be  considered  by  the  jury 
like  every  other  f»cx  in  the  ca^  no 
matter  what  the  other  tefttimony 
in  the  case  might  be,  but  when  the 
evidence  is  positive,  leading  to  a 
conclosioa  k^cally  and  fid^  de- 
rived of  goil^  from  all  the  testi- 
mony, the  simple  fact  that  a  pencm 
possesses  previous  good  diaiacter 
will  be  of  no  avail — EMy  error. 

M. 


HTMAK  LIFE. 

See  CoNTRiBUTORT  Kbguoehcb,  1. 
2,3.4 


HUSBAND  AOT)  WIFE. 

Su  Larceny,  4 

Tenancy  by  the  Cubtkst. 


ILLEGAL  CONTRACTa 

See  Contracts,  3, 4  5,  9, 10, 11, 13. 
Public  Policy. 

INDIVIDUAL  BANKERS. 
See  Partnership,  5, 6. 

INDORSER. 

See  Promissory  Note,  1, 2, 8. 
Waiver,  8, 4, 5. 

INEVITABLE  ACCIDENT. 

See  Neolioencb,  1, 2. 

INFANCY. 

1.  Where  an  Infant  purchase  lands 
and  subsequently,  before  hb  ma- 
jority, sells  the  land,  his  retention 
of  the  proceeds  of  such  sale  alter 
he  comes  of  age,  is  not  such  an 
affirmance  of  his  contract,  as  to 
render  valid  against  him  an  obli- 
gation given  by  him  as  a  considera- 
tion for  the  land.  Waith  v.  iW- 
ere,  83 

2.  Accordingly,  where  an  infant 
buys  land  subject  to  a  mortga^ 
thereon,   which,  in  and   by  the 
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deed,  she  coTenants  to  pay  as  a 
part  of  the  consideration  of  the 
conveyance,  and  subsequently,  bat 
before  she  comes  of  age,  she  con- 
veys the  land  to  another  (for  a 
larger  price),  and  retains  and  en- 
joys the  proceeds  of  such  sale  for 
several  years  after  she  attains  her 
nu^ority. — Held^  she  nevertheless 
is  not  liable  on  her  covenant  to 
pay  the  mortgage.  Id. 

6,  Her  appearance  in  a  suit  to  fore- 
close the  mortgage,  as  a  parly  de- 
fendant, and  a  judgment  of  fore- 
closure against  her  in  that  suit, 
are  no  bar  to  her  setting  up  her 
infancy  as  a  defence  in  an  action 
against  her  by  her  grantor  to  re- 
cover the  amount  of  a  judgment 
against  him  for  the  deficiency, 
wnlch  he  had  been  obliged  to  pay. 

4.  As  to  conditions  to  be  performed, 
annexed  to  an  estate,  granted 
either  to  an  ancestor,  or  himself, 
the  laeliee  of  an  infant  will  bar 
him  of  his  right  to  the  land,  the 
same  as  if  he  were  an  adult. 
ITavens  v.  Patterson,  218 


INNKEEPERS. 

1.  At  common-law,  innkeepers  are 
insurers  of  the  property  of  their 
guests.    JRatnaky  v.  Ldand.     839 

2.  Under  our  statutes  (Laws  of  1855, 
chap,  42),  innkeepers  who  have 
provided  a  safe,  and  posted  no- 
tices of  the  fact  in  accordance 
with  the  act,  are  exonerated  from 
liability  for  "money,  jewels  and 
ornaments,*^  of  a  guest  not  depos- 
ited in  the  safe.  Id, 

8.  But  the  exemption  is  limited  to 
the  particular  species  of  property 
named,  and  being  in  derogation 
of  the  common-law,  cannot  be  ex- 
tended in  its  application  by  doubt- 
ful construction.  Id, 

4.  Held,  accordingly,  that  the  watch 
of  a  guest  at  an  inn,  worn  and 
used  by  him  in  the  ordinary  man- 
ner, is  neither  a  "jewel  or  orna- 
ment *'  within  the  meaning  of  the 
act.  and  that  the  innkeeper  is  lia- 


ble for  the  loss  thereof  in  the  room 
of  the  guest,  notwithstanding  com- 
pliance with  the  act  of  1855.    Id, 


INSOLVENCY. 

1.  The  l^;al  meaning  of  ''insolven- 
cy "  denned  by  Peokhah,  J .  Van 
jRiper  V.  PoppenhaxLden,  68 

8u  Equitablb  Set-off,  2. 


INSURANCE. 

See  Accident  Insurance. 
FmB  Insurance. 
Life  Insurance. 


INTEREST. 

1.  Where  the  defendant  guaranteed 
"the  punctual  payment  of  the 
interest"  upon  a  bond  pavable  in 
six  years  and  six  mouths  from 
date  with  interest  semi-annually. — 
Uetdy  that  the  guarantee  only  ex- 
tended to  the  payment  of  interest 
falling  due  before  the  time  of  pay- 
ment of  the  principal  Haimiton 
V.  Van  Rensadaer,  244 

2.  After  the  principal  sum  has  fallen 
due,  interest  is  payable  not  by  the 
original  tenns  of  the  agreement, 
but  as  damages  for  a  breach  of 
contract    Church  Ch.  J.        Id, 


INTERNAL  REVENUE. 

iSo^STAVPS. 

INTERNATIONAL   LAW. 

See  BiLLB  OF  Exchasgb,  1,  2,  8,  4 
Partnership,  2. 

JEWELS    AND    ORNAMENTS 

What  are  under  innkeepers*  statute 
of  1855? 

See  Innkeepers. 
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JUDGMENT. 

Payment  of,  for  money,  is  within  the 
terms  of  a  bond,  conditioned  that 
the  defendant  "  obey  and  perform 
the  orders  of  the  court**  ClaJUn 
V.  BaU.  481 

See  FoBMEB  Judgment. 

Form  of,  in  action  upon  contract, 
payable  in  gold  com. 

See  Bills  of  Exchange,  7. 


JURY. 

1.  Where  the  juror  is  challenged  to 
the  favor,  although  the  fects 
proved  belore  the  triers,  would  be 
groimd  for  challenge  for  principal 
cause,  yet  the  question  of  com- 
petency belongs  exclusively  to  the 
triers,  and  the  court  cannot  be 
called  upon  to  rule,  as  matter  of 
law,  that  the  jiux)r,  upon  the  facts 
proved,  is  incompetent  People  v. 
AUen.  28 

2.  An  opinion  formed  as  to  the  gen- 
eral character  of  the  prisoner  does 
not  per  se  disqualify  "a  Juror.  An- 
drews, J.  Id. 


LANDLORD  AND  TENANT. 

1.  Where  the  lessor  has,  at  the  time 
of  giving  the  lease,  no  title  to  the 
land  le^ed  and  enters  into  no 
covenant,  express  or  implied,  for 
quiet  enjoyment,  except  against 
his  own  acts,  his  subsequently 
acquired  title  does  not  enure  to  the 
lessee  by  virtue  of  the  lease ;  but 
the  latter  holds  the  premises  as 
against  the  lessor  by  virtue  of  the 
Intter's  personal  covenant,  which 
operates  by  way  of  estoppel  only 
to  prevent  his  interference  with 
the  lessee's  possession,  and  in  no 
way  binds  him  to  protect  the  les- 
see against  the  foreclosure  of  pre- 
vious liens  upon  the  property. 
Burr  V.  Stenton,  ^  462 

t.  Accordingly,  whatever  may  be  the 
rule  where  there  is  a  general  cove- 
nant fiir  quiet  enjoyment,  express 
or  implied,  in  the  lease,  and  where, 


at  the  time  of  the  lease,  the  lessor 
actually  has  the  fee  out  of  which 
an  estate  for  the  lessee  has  been 
carved,  yet,  in  the  case  stated 
above,  a  mortgage  upon  the  pre- 
mises having  been  foreclosed,  and 
the  question  arising  l^etween  the 
lessor  and  lessee  as  to  the  surplus 
moneys  arising  on  such  foreclo- 
sure,— Beldy  as  between  them,  the 
lessor  was  entitled  to  the  whole, 
the  lessee  having  no  right  to  any 
portion  thereof.  Id. 

See  Tenancy  at  Will. 


LARCENY. 

1.  It  is  an  established  principle  of 
crimmal  law,  that  to  constitute  the 
cruue  of  larceny,  the  taking  must 
be  under  such  circumstances  that 
the  owner  might  maintain  trespass ; 
and  therefore,  that  the  prosecutor 
must  have  been  in  the  actual  or 
constructive  possession  of  the  pro- 
perty at  the  time  of  the  taking. 
I^eople  V.  McDoncM.  ttl 

2.  But  where  the  property  is  received 
and  carried  away  by  the  prisoner, 
with  a  felonious  intent,  from  a 
person  who  is  the  agent  for,  or 
who  stands  in  the  position  of  the 
owner  in  respect  to  the  possession, 
although  the  owner  has  never  had 
the  actual  possession,  yet  the  pos- 
session of  such  person  is  deemed 
his,  and  the  crime  is  larceny.   Id, 

3.  Accordingly,  where  the  prosecu- 
tor, liaving  a  draft  for  gold  coin 
drawn  upon  a  banker,  accompan 
ies  the  prisoner,  who  took  the 
draft,  under  the  pretence  of  aiding 
in  getting  it  cashed,  to  a  broker, 
who,  upon  the  prisoner's  indors- 
ing the  draft,  undertook  to  get  the 
gold  upon  it,  and  to  deliver  the 
gold  to  the  prosecutor  at  a  later 
hour  on  the  same  day,  and  the 
broker  having  obtained  gold  c<»iji 
for  the  draft,  the  prisoner  returned 
to  the  brokers  office  and  received 
the  gold  in  the  absence  of  the 
prosecutor,  and  before  the  ap(M>int- 
ed  hour,  and  converted  it  to  his 
own  use. — Heldy  the  jury  having 
found  an  a  fact,  that  Uie  prisoner, 
at  the  time  he  received  the  draft, 
had  the  felonious  intent  ot'  con* 
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verting  the  procewls  to  his  own 
use,  tuat  the  possession  of  the 
coin  hy  the  broker  was  so  far  the 
possession  of  the  owner,  that  the 
prisoner  was  guilty  of  larceny  in 
rcceiying  and  taking  it  away.   Id. 

4.  Where  the  priscmer  claims  that 
the  taking  of  the  husband^s  per- 
sonal property  was  with  the  con- 
sent of  the  wife,  and  therefore  not 
larcenous,  it  is  for  the  jury  to  say, 
from  all  the  circumstances  con- 
nected with  the  transaction,  as  the 
knowledge  by  the  prisoner  of  the 
close  vicmity  and  near  return  of 
the  husband  to  the  place  of  taking, 
and  that  the  property  was  owned 
by  the  husband,  and  not  the  wife, 
whether  tiie  prisoner  received  the 
property  from  the  wife,  believing 
that  she  had  any  ri^ht  or  authority 
to  deliver  it  And  it  is  not  neces- 
sary to  render  such  taking  larcen- 
ous, that  the  property  should  be 
appropriated  to  facilitate  adulter- 
ous intercourse  with  the  wife* 
(Gkover,  J.)   People  v.  Cole,     608 

8ce  BUBQLARY,  1. 


LEASE. 

See  CovEWAiTTS,  1. 

Landja>rd  akd  Tfi^^Airr,  1,  2. 


LESSOR  AND  LESSEE. 
See  Lakdlobo  Ain>  Tenant. 

LIEN. 

See  YE86EL8. 

LIFE  INSURANCR 

1.  There  can  be  no  estoppel  in  pais 
in  behalf  of  one  having  full  know- 
ledge of  all  the  facts.  And  this 
principle  extends  to  the  case  of  the 
r»arty*8  agent  having  such  know- 
ledge when  negotiating  the  con- 
tract out  of  which  the  estoppel  is 
claimed  to  arise.  Baker  v.  Union 
Mutual  Life  In$,  Co.  283  | 


2.  An  acknowledgment  on  a  policy 
of  life  insurance  of  so  much  money 
received  in  cash,  is  between  the 
immediate  parties  to  tlie  contract, 
but  an  admission,  and  liable  to  be 
contradicted.  Id. 

8.  And  where  the  husluind  procures 
a  policy  of  insurance  on  his  own 
life,  but  payable  to  his  wife,  and 
the  contract  is  on  its  face  with  her 
as  the  "assured,"  if  she  adopts 
such  policy  and  sues  upon  it,  her 
claim  must  be  subject  to  such  sti- 
pulations and  conditions  as  were 
made  by  the  husband  on  enterine 
into  the  contract  for  her.  Id, 

4.  Accordingly,  where  notes  are  giv- 
en by  him  as  a  substitute  for  a 
cash  payment  on  a  policy  of  insu- 
rance, which  notes  contain  a  pro- 
vision, that,  if  not  paid  at  maturity, 
the  policy  shall  become  void,  they 
must  be  paid  when  due,  or  the 
policy  will  be  forleited.  Id. 

5.  And  this  is  so,  notwithstanding  it 
is  made  payable  to  the  wife,  and 
acknowledges  the  receipt  in  cash 
of  the  amount  for  which  the  notes 
were  given,  and  it  appears  that  the 
wife  had  no  knowledge  of  the 
notes  or  their  condition.  Id. 


LIMITATIONS. 
See  Statute  of  Ldutations 

LIMITED  PARTNERSHIP. 
See  Special  Partkbb. 


LITERARY  CORPORATIONS. 

I.  An  academy  incorporated  for  the 
promotion  of  literature,  and  au- 
thorized to  educate  males  and 
females,  may  establish  separate  de- 
partments for  each,  and,  under  the 
general  acts  of  1840  and  1841,  take 
and  hold  real  estate  in  trust,  to  be 
used  for  the  benefit  of  either  de- 
partment   Adame  v.  Perry.     487 

8.  Nor  is  a  devise  to  the  academy  for 
such  purpose  void  because  it  pro- 
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Tides  that  the  tuition  of  daughters 
of  deceased  officers,  etc.,  wTio  at- 
tend the  academy  shall  he  free. 
This  does  not  constitute  a  tnist  in 
favor  of  such  officers*  daughters, 
or  render  them  the  beneficiaries, 
but  if  they  attend  they  receive 
their  tuition  free,  and  if  they  do 
not,  the  academy  still  takes  the 
property  for  its  own  use.  Id. 

8.  The  only  power  in  educational 
corporations  to  hold  property  in 
perpetuity  in  trust,  is  by  virtue  of 
their  charters,  and  the  acts  of  1840 
and  1841.  Id, 

See  PERPKTurrras,  10. 


LOCAL  ACT. 

1.  A  clause  in  the  general  act  of  the 
legislature  **  m^ing  appropria- 
tions for  certain  expenses  of  gov- 
ernment, and  for  supplying  defici- 
encies in  former  appropriations,'* 
appropriating  fi*om  the  State  trea- 
sury, the  sum  of  $10,000  for  the  con- 
struction of  a  bridge  over  the  Cat- 
taraugus creek  at  a  particular  lo- 
cality, under  the  direction  of  cer- 
tain commissioners  named,  further 
provided,  that  the  supervisors  of 
the  counties  of  Erie  and  Chautau- 
qua should  assess  upon  their  re- 
spective counties  a  moiety  of  such 
further  sum,  not  exceeding  $10,000, 
as  the  said  commissioners  should 
certify  to  be  necessarv  for  the 
completion  of  the  briage. — Heldy 
that  the  latter  provision  was  un- 
constitutional and  void.  As  to 
this  provision,  the  bill  is  a  **  local " 
bill,  and  the  subject  of  it  is  not 
expressed  in  the  title.  It  is  also 
in  conflict  with  the  Constitution  in 
that  the  title  embraces  more  than 
one  subject,  which  renders  the  pri- 
vate or  local  provisions  embraced 
therein  invalid.  Psople  v.  Super- 
visor»  of  C/tautoMqua  Xkmnty,      10 

2.  An  act  is  "local"  within  the 
meaning  of  the  Constitution  which 
in  its  subject,  relates  but  to  a  por- 
tion of  the  people  of  the  State  or 
to  their  property,  and  may  not, 
either  in  its  subject,  operation,  or 
immediate  and  necessary  results 
affect  the  peo^.  1 )  of  the  State  or 


their  property  in  general    Poii» 
GEIl,  J.  Id, 


MANDAMUa 

1.  Where,  by  an  act  of  the  l^isla- 
ture  authorizing  a  town  to  issue  its 
bonds  to  aid  in  the  construction  of 
a  railroad,  it  is  declared  that  such 
power  shall  not  be  exercised  until 
the  consent  in  writing  of  a  ma- 
jority of  the  tax-payers  owning 
more  than  one-half  the  taxable  pn>- 
perty  shall  be  obtained,  and  it  is 
provided  that  tlie  proof  of  such 
consent  shall  be  by  the  affidavit  of 
the  assessors  of  the  town,  and  it  is 
made  the  duty  of  the  assessors  to 
make  such  affidavit,  whenever  the 
requisite  consent  shall  be  ob- 
tained.— Held^  the  assessors  having 
refused,  that,  however  clearly  it 
was  made  to  appear  to  the  court 
that  the  requisite  consents  had 
actually  been  obtained,  a  man- 
damus will  not  be  granted  against 
the  assessors  to  compel  them  to 
make  such  affidavit  in  such  case, 
the  court  has  power  to  compel 
the  assessors  by  mandamus  to 
proceed  and  examine  the  evidence^ 
and  determine  the  fact,  and  f/, 
from  their  deiermiruttion,  it  appears 
that  the  requisite  consent  has  been 
given,  to  make  affidavit  in  accord- 
ance therewith,  but  will  not  com- 
pel them  to  determine  in  an^ 
specified  way,  and  make  affidavit 
according  to  such  enforced  determ- 
ination. Eowland  v.  Eldridge,  457 

See  BouKTY  to  yoLinn:EEB& 
Streets,  1. 


MARITIME  CONTRACTS. 

See  Admiralty  Juelsdictioic. 
Vessels,  1,  2. 
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MASTER  AND  SERVANT. 

1.  A  master  is  not  liable  for  the  ma- 
licious and  willfhi  act  of  his  ser- 
vant, done  without  his  direction  or 
assent,  although  white  in  his  em- 
ployment FraserY,  Freeman,   566 

2.  Where  the  plaintiff's  intestate  was 
shot  and  killed  bv  M. ,  while  in  the 
emplojrment  of  tbe  defendant,  and 
while  the  defendant,  together  with 
M.  and  another  servant,  were  en- 
deavoring under  claim  of  right,  to 
enter  upon  the  premises  of  the  in- 
testate, and  there  was  no  evidence 
that  the  fatal  shot  was  fired  by  the 
express  direction  or  assent  of  the 
defendant— ^tf^  (CnuRCii,  Ch.  J., 
and  FoLOBR,  J.,  contra)  in  a  civil 
action  brought  by  the  plaintiff  un- 
der the  statute  to  recover  damages 
from  the  defendant  for  causing  the 
death  of  their  intestate,  it  was  er- 
roneous for  the  court  to  revise  to 
charge  the  Jury,  that  if  they  be- 
lieved that  M.  fired  the  shot  with 
the  premeditated  design  to  effect, 
death,  the  defendant  was  not  liable 
for  the  act  Id, 


MECHANICS'  LIEN. 
See  Vessels,  1, 2, 8,  4. 


MISTAKE  OF  FACT. 

1.  The  defendants  beinff  indebted  to 
the  plaintiff  for  goo<&  sold,  gave 
him  the  promissory  note  of  a  third 
person,  which  was  received  by  him 
in  fbll  payment  and  discharge  of 
the  debt  The  maker  of  the  note 
was  insolvent  at  the  time  of  the 
transfer  of  the  note,  though  this 
&ct  was  unknown  to  the  parties. 
Eeld,  that  it  was  a  case  of  mutual 
mistake  of  fact,  and  that  the  plain- 
tiff was  entitled  to  recover  from 
the  defendants  his  original  debt 
Roberts  v.  Fisher.  159 

8.  In  an  action  for  money  paid  un- 
der mutual  mistake  of  facts,  it  is 
no  defence  tliat  the  mistake  arose 
from  a  want  of  care  on  the  part  of 
the  plaintiff  Union  National  Bank 
af  Troy  v.  Sixih  National  Bank  of 
Jv.  r,  452 

Hjlni>— Vol.  IV.         wi 


3.  Where  the  plaintiff,  a  bank  at  Troy, 
being  the  correspondent  of  the  de- 
fendant a  banK  in  New  York, 
received  from  it  a  note  for  collec- 
tion from  a  maker  residing  some 
thirty  miles  from  Troy,  and  sent 
the  note  to  its  corresponding  bank 
at  the  residence  of  the  maker,  and 
the  note,  not  having  been  paid  at 
maturity,  such  corresponding  bank 
caused  it  to  be  protested,  and  no- 
tices of  protest  to  be  duly  sent  to 
the  indorsers  in  New  York,  and 
also  mailed  both  to  the  plaintiff 
and  the  defendant ;  but  the  plain- 
tiff, by  some  miscarria^,  failing  to 
receive  such  notice,  ana  supposmg, 
therefore,  that  the  note  had  been 
paid  to  its  correspondent,  remitted 
a  sum  equal  to  its  amount  to  the 
defendant  as  collected. — Heldy  that 
the  plaintiff  may  recover  of  the 
defendant  the  sum  so  remitted  as 
money  paid  under  a  mistake  of 
fact  Id, 

4.  Heldf  further,  that  the  mere  fiict 
that  the  defendant,  on  receiving 
notice  of  protest,  had  received  from 
an  indorser  of  the  note  its  amount, 
and  on  receiving  the  money  from 
the  plaintiff,  and,  in  consequence 
thereof  supposing  the  note  had 
been  paid  by  the  maker,  refunded 
the  amount  to  such  indorser,  raised 
no  defence  to  the  action,  in  the  ab- 
eenee  of  anv  proof  that  the  indorser 
ioas  nfft  stiU  liable  and  responsible  to 
the  defendant.  Id. 

5.  Though  the  plaintiff  is  to  be  con- 
sidered the  agent  of  the  defendant 
for  the  collection  of  the  note,  the 
mistake  did  not  arise  from  any 
negligent  performance  of  its  du^ 
as  such  agent,  and  in  such  case, 
the  relation  of  principal  and  agent 
between  the  parties  dues  not  change 
the  rule.  Id, 


MONEY  PAID. 
See  ViOfDOB  akd  Veni>eb,  1. 


MORTaAQR 

See  Fire  Insttrakgb,  2,  3. 
Foreclosure. 
Railways,  5,  6. 
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MORTMAIN. 

See  Chabitable  Deyibbb  akd  Be- 
quests. 

PERPETOmES. 


MUNICIPAL  CORPORATIONa 


1.  Sum  y.  CUy  of  BwghkeepHe  (87 
N.  Y.,  511),  approyed.  Bank  of 
Commonwealth  y.  Mayor  qf 


184 


2.  li  seems  that  municipal  corpora- 
tions are  not  liable  for  acts  of  mis- 
fecuanee  of  public  officers  not  ap- 
pointed by  them,  though  perform- 
ing certain  acts  for  them  under  the 
law  by  which  they  are  appointed. 

Id, 


See  STBEETSy  1. 


NEGLIGENCK 

1.  Where  a  steamboat  collides  with 
a  yessel  aground  in  or  near  the 
channel  of  a  nayigable  riyer,  it 
will  not  relieye  the  colliding  yes- 
sel fix)m  liability  for  the  i^]ury, 
that,  from  some  hidden  and  un- 
foreseen cause,  her  bow  was  sud- 
denly sheered  directly  toward  the 
injured  yessel,  when  so  near  that, 
by  the  exercise  of  the  utmost  care 
and  yigilance,  the  collision  could 
not  be  avoided,  when  it  also  ap- 
pears that,  at  the  time  the  steam- 
er's bow  so  sheered,  her  pilot,  un- 
der an  erroneous  impression  as  to 
tiie  true  direction  of  the  channel, 
was  negligently  steering  her  away 
from  it,  and  out  of  the  accustomed 
course.  AusUnY.Ifew Jersey Steamr 
boat  Co.  76 

2.  A  party  cannot  excuse  himself 
upon  the  plea  of  ineyitable  acci- 


dent, where,  by  his  own  n^li- 
gence,  he  has  placed  himself  in  a 
position  which  renders  a  collision 
unayoidable.  He  must  exercise 
care  and  foresight  to  preyent 
reaching  a  point  from  which  he 
is  unabte  to  extricate  himself;  and, 
omitting  these,  the  j^reatest  yigi- 
lance and  skill  on  his  part  sub^ 
quently,  when  the  danger  arises, 
will  not  avail  him.  Id, 


8.  Where  it  appears  that  the  ground- 
ing of  the  ii^ured  yessel  was  caused 
by  her  running  out  of  the  accus- 
tomed channel  (her  pilot  commit- 
ting the  same  mistake  as  to  the 
proper  course  that  was  afterward 
committed  by  the  pilot  of  the  col- 
liding steamer),  the  negligence  in 
so  running  her  aground  is  not  that 
"  proximate  "  negligence  contribu- 
ted to  the  injury  which  will  pre- 
yent a  recoyery  by  her  owners  for 
damages  occasioned  by  the  subse- 
quent negligence  of  those  in  diarge 
of  the  steamer  in  running  into  her, 
when  they  had  knowledge  of  her 
position,  and  that  she  was  aground. 

Id. 


4.  Notwithstanding  the  previous 
negligence  of  those  manamng  the 
grounded  yessel,  if,  at  the  time 
when  the  injury  was  committed, 
it  might  have  been  avoided  by  the 
defendant,  by  the  exercise  of  rea- 
sonable care  and  prudence,  an  ac- 
tion will  lie  for  the  iiyury.         Id 


5.  Strout  y.  Foster  (1  How.,  TJ.  S., 
89),  commented  upon  and  distin- 
guished. Id 


6.  It  is  not  negligence  In  those  in 
charge  of  a  vessel  aground  to  omit 
to  give  signals  to  approaching  ves- 
sels as  to  which  side  of  her  is  the 
proper  course  for  them  to  take, 
even  if  such  course  is  known  to 
them.  The  customary  sisals  from 
steam  vessels  by  blasts  ofthe  steam 
whistle,  are  to  indicate  the  course 
which  the  vessel  ffiving  them  in- 
tends, herself,  to  take,  and  are  not 
therefore  appropriate  to  be  given 
by  a  steamer  not  in  motion.       Id, 
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7.  A  clatise  in  a  bill  of  lading,  g^ven 
to  the  shipper  of  goods  by  a  com- 
mon carrier,  exempting  the  carrier 
from  liability  for  loss  of  the  goods 
from  certain  causes,  is  binding  upon 
the  shipper,  as  a  special  contract 
between  the  parties.  Steintoeg  v. 
£hie  HaUway.  128 

8.  But  where  such  clause  releases  the 
carrier  **from  damage  or  loss  to 
any  article,  from  or  by  fire,  or  ex- 
plosion of  any  kind,"  it  does  not 
release  him  mm  liability  fOT  dam- 
age by  those  means,  resulting  from 
his  own  n^ligence.  Id, 

9.  It  is  negligence  in  a  carrier  to  omit 
to  fumi^  for  its  vehicles  and  ma- 
chinery for  the  transportation  of 
goods,  any  improvement  known 
to  practical  men,  and  which  has 
actually  been  put  into  practical 
use;  but  a  failure  to  take  every 
possible  precaution  which  the  high- 
est scientific  skill  might  suggest,  or 
to  adopt  an  untried  machine  or 
mode  of  construction,  is  not,  of 
itself,  negligence.  Id, 

10.  Accordingly,  where  goods,  hav- 
ing been  shipped  upon  the  defend- 
ant's railway,  under  a  bill  of  lading 
containing  a  clause  releasing  it 
from  liability  *'  for  damage  or  loss 
to  any  article  from  or  by  fire,  or 
explosion  of  any  kfaid,"  were  de- 
stroyed by  fire  kindled  by  sparks 
from  the  locomotive  hauling  them. 
— Hddy  that  such  clause  did  not 
exempt  the  defendant  from  lia- 
bility for  loss  by  fire  occasioned 
by  the  omission  to  apply  to  the 
locomotive  any  apparatus  known 
and  actually  in  use,  which  would 

Erevent  the  emission  of  sparks; 
ut  ?iddj  fhrther,  that  the  charge 
of  the  judge  that,  if  the  jury 
should  find  "that  a  locomotive 
could  be  so  constructed  as  to  pre- 
vent the  emission  of  sparks,  and 
therebj  secure  combustible  matter 
fit)m  Ignition,  and  the  defendant 
neglected  so  to  construct  this  loco- 
motive, they  should  find  for  plain- 
tifi^,  because  there  was  a  duty  upon 
the  defendant  to  use  every  precau- 
tion and  adopt  all  contnvances 
known  to  science  to  protect  the 
goods  intrusted  to  it  for  transporta- 


tion,*' was  error,  and  not  in  ac- 
cordance with   the  correct  rule. 

Id. 

See  Bills  op  ExcHAyoE,  5,  6. 
Contributory  Kegliqence,  1, 
2,8,4. 


NEW  tore:  city. 

See  Statute  of  Limit  ationb,  5. 
Taxes,  1,  2,  8. 


NOTICE. 

1.  When  notice  of  the  rescinding  of 
a  contract  is  given  to  such  an 
agent  or  employe  of  one  of  tho 
parties  as  is  authorized  to  stand  in 
his  place  and  represent  him  in 
his  business,  or  in  the  particular 
branch  of  it  connected  with  the 
subject-matter  of  the  contract,  it 
is  sufficient,  though  such  notice  is 
not  brought  home  to  the  party 
himself.    DiUon  v.  Andersan,   282 

2.  The  common-law  liability  of  com- 
mon carriers  cannot  be  limited  by 
a  notice,  though  such  notice  be 
brought  to  the  knowledge  of  the 
persons  whose  property  they  carry, 
but  such  liability  may  be  limited 
by  expr^  contract  Blossom  v. 
Jjodd's  Express,  264 

8.  The  six  months  notice  to  credi- 
tors, given  by  executors,  under  the 
Revised  Statutes  (2  R  S.,  89,  §80). 
when  duly  published,  exempts 
such  executors  from  all  liability 
to  the  creditors  of  their  testator, 
whose  claims  are  not  presented, 
for  any  assets  paid  over  in  good 
faith  by  them,  in  satisfaction  of 
claims  of  an  inferior  degree,  or  of 
legacies,  or  in  making  distribution 
to  the  next  of  kin.  Erwin  v. 
Loper,  Executor^  etc  521 

See  Promisbort  Note,  1,  2,  8. 
Tender  and  Vendee.  1. 
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KOTICB  TO  QUIT. 

1.  In  an  action  of  ejectment,  where 
one  of  the  defences  urged  was  that 
the  defendants  were  the  lessees, 
and  bad  succeeded  to  the  posses- 
sion of  tenants  at  will  of  the  plain- 
tiff, and  had  received  no  notice  to 
Suit  under  the  statute, — Hieldy  that 
le  facts  did  not  constitute  them 
either  tenants  at  will  or  by  suffer- 
ance, and  no  notice  to  quit  to 
them  was  necessary.  Beckhow  t. 
Bchanck,    :/  448 


NUDE  PACT. 
8u  CoimiACT,  8w 


OFFER    TO    PAY    IN    COM- 
PLAINT. 

Bee  Ubxjbt,  2,  8. 


OFFICER. 

Bei6  CORPOBATION,  1. 


OPINIONS. 
Bee  EviDENCB,  5,  6,  7,  8. 


PARENT  AND  CHILD. 
Bee  Afpbenticb,  1,  2. 


PARTITION. 

1.  By  parol  between  two  having  a 
contract  for  land,  good  between 
themselves.    Taylor  v.  Tayhr,  678 


PARTNERSHIP. 

1.  An  action  may  be  maintained 
against  the  representatives  of  a 
deceased  partner  upon  a  partner- 
ship liability,  when  it  is  proved 
that  the  survivii^  partner  is 
wholly  insolvent,  without  first 
exhausting  the  remedy  at  law 
against  him.  VanBxper^.PcfppeTir 
Itaueen,  68 


2.  All  commercial  partnerships  ex- 
isting between  citizens  of  the  two 
contending  parties  in  the  late  war 
with  the  southern  States,  were  dis- 
solved by  the  war.  Woods  v.  W3- 
der.  164 


8.  A  and  B  being  coputners,  A  upon 
bis  individual  credit  obtains  a  loan 
from  0  of  $1,200,  which  is  used 
in  the  partnerehip  business,  but  is 
credited  to  A  personally  on  the 
partnership  booKS,  and  so  remains 
with  A's  knowled^  and  without 
any  dissent  on  his  part  for  five 
years ;  at  the  end  of  that  time,  A 
and  B  enter  into  an  agreement  for 
the  settlement  of  the  partnership 
affairs,  by  which  B,  among  other 
things,  agrees  in  one  year  to  satisfy 
and  diacuarge  all  the  liabilities  of 
the  firm,  except  those  to  A. — Held, 
that  the  loan  of  f  1 ,200  was  personal 
to  A,  and  that  B  was  not  obliged 
under  his  agreement  to  pay  the 
amount  to  0.    Oibbs  y,  Boies,    192 


4  The  amount  of  a  partnership  de- 
posit with  an  insolvent  banker 
is  a  proper  subject  of  set-off,  in  an 
action  brou^t  by  the  assignee  in 
trust  for  creditors  of  such  banker, 
on  a  note  held  by  the  banker  made 
by  one  of  the  partners  and  m- 
dorsed  by  the  other  for  partner- 
ship purposes,  although  such  note 
was  not  due  at  the  time  of  the 
assignment   Smith  v.  Felt^fk,    419 

5.  One  who  is  interested  in  the  sacn- 
ritles  pledged  by  an ,  individual 
bank  for  its  circulaUng  notes,  and 
who  has  signed  the  certificate  pre- 
scribed by  section  6  of  the  act  of 
ia54  (chap.  242),  is  responsible  to 
third  persons  as  a  generalpartn^  in 
such  bank.  JtUiandT.  Wabum.  571 
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6.  The  contlniiatlon  of  the  business 
of  banking  after  the  death  of  one 
of  the  partners,  is.  as  to  all  the 
survivors  inter«rtea  in  the  securi- 
ties upon  which  the  business  is 
continued,  a  continuation  of  the 
partnership,  and  they  remain  lia- 
ble as  partners  therein.  Id. 


7.  Although,  ordhiartly,  one  partner 
cannot  sue  his  copartner,  at  law, 
in  respect  to  partnership  dealings, 
if  the  cause  of  action  is  distinct 
from  the  partnership  accounts,  and 
does  not  involve  their  considera- 
tion, the  action  may  be  maintained. 
Batcard  v.  France,  598 


See  AonoK. 

BPBciAii  Pabtkbr,  1. 


PAYMENT. 

1.  The  defendants  beine  indebted  to 
the  plamtiff  for  goods  sold,  gave 
him  the  promissoty  note  of  a  third 

Con,  which  was  received  by 
in  full  payment  and  discharge 
of  the  debt  The  maker  of  the 
note  was  insolvent  at  the  time  of 
the  transfer  of  the  note,  though 
this  fact  was  unknown  to  the  par- 
ties.— Held^  that  it  was  a  case  of 
mutual  mistake  of  fact,  and  that 
the  plaintiff  was  entitled  to  re- 
cover from  the  defendants  his  ori- 
ginal debt    BoberU  v.  JBHefier.  159 


2.  Where  the  payee  of  a  draft,  on 
the  day  of  its  receipt  by  him, 
and  in  banking  hours,  presents 
and  surrenders  it  to  the  drawee 
and  receives  therefor  the  drawee's 
check,  which  check,  had  it  been 
presented  to  the  bank  on  that  day, 
would  have  been  paid,  and  on  the 
next  day  the  check  is  presented  to 
the  bank  for  payment  and  pay- 
ment refused,  and  the  drawers  of 
the  draft  at  once  advised  by  letter 
cf  the  non-payment  of  the  check. 
^-Hddf  that  the  check  could  be 


operative  as  payment  only  by  ex- 
press agreement;  but  that  al- 
though, as  between  the  said 
drawee  and  payee  the  payee  was 
not  bound  to  present  the  check 
until  the  day  after  its  receipt  by 
him,  y^t  that  between  the  drawers 
and  payee  of  the  draft,  it  was  the 
duty  of^  the  payee  to  present  the 
check  at  once,  and  he  was  guilty 
of  laches  in  not  so  doing,  ana  was 
Chargeable  with  the  consequent 
loss.    BmithY.Mmer.  171 


3.  Accordingly,  where  upon  a  sale 
of  a  bill  of  goods  to  the  defend- 
ants, the  plaintiff  received  from 
them  for  the  price  a  draft,  which 
the  plaintiff  presented  to  the 
drawee,  and  took  his  check  and 
cave  up  the  draft,  a  delay  of  one 
day  to  present  the  check,  during 
which  time  the  drawee  failed,  was 
laches,  and  precluded  the  plaintiff 
from  recovering  the  price  of  his 
goods  ih>m  the  defendants.        Id, 


See  Appropriation  op  Payicbnts,  1. 
Taxes,  1,  2,  8. 


PERPETUITIES. 

1.  Where  a  testator  bequeathed  the 
residue  of  his  estate  to  nine  trus- 
tees, for  the  establishment  of  an 
hospital  fbr  the  reception  and  re- 
lief of  sick  and  diseased  persons, 
and  durected  them  to  apply  to  tho 
legislature  for  a  charter  to  incor- 
porate the  same,  and  in  case  the 
legislature  should  refuse  to  grant 
the  same  within  two  years  next 
after  his  death,  provided  two  lives 
named  in  Aw  wdl  ehould  continvs 
90  long,  then  the  trustees  were  to 
pay  over  the  same  to  the  United 
States.— JEfisW,  that  the  provision 
did  not  violate  the  statute  of  per- 
petuities, but  that  the  corporation 
could  take  only  in  case  the  charter 
was  ^nted  withhi  the  two  years. 
BurnU  y.  Boardman,  254 
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t.  The  power  of  alienation  of  real 
estate  may  lawfully  be  suspended 
for  the  term  of  a  minority  after  the 
expiration  of  two  lives  in  being,  by 
means  of  a  contingent  remainder, 
to  take  effect  in  the  event  of  the 
death  of  the  first  remainder-man  in 
fee  during  his  minority.  Mantes 
T.  Manice.  803 

8.  But  the  absolute  ownership  of  per- 
Bonal  estate  cannot  be  suspended 
beyond  two  lives  in  being.         Id. 

4.  A  remainder  in  fee  In  real  estate, 
to  take  effect  after  the  expiration 
of  two  lives  in  being,  at  the  testa- 
tor's death,  may  be  created  in  favor 
of  a  person  not  in  being  at  that 
time ;  and  in  such  a  case  a  further 
contingent  remainder  in  favor  of  a 
person  not  in  being  at  the  creation 
of  the  estate  may  be  limited,  to 
take  effect  in  the  event  that  the 
person  to  whom  the  remainder  is 
first  limited  shall  die  under  the  a^e 
of  twenty-one  years.  Id. 

5.  The  testator  created  trusts  of  real 
and  personal  property,  to  receive 
the  income  and  apply  it  during  the 
life  of  his  widow,  and,  upon  her 
death,  to  divide  the  propertv  into 
shares ;  and  as  to  the  share  of  each 
daughter,  to  receive  the  income, 
and  apply  it  to  her  use  during  her 
life,  and  after  her  death  to  mvide 
her  part  into  as  many  shares  as 
there  should  be  children  of  such 
daughter  living  at  the  time  of  her 
death,  and  to  retain  one  of  such 
shares  for  each  of  said  children, 
and  accumulate  the  net  income 
thereof  during  his  or  her  minority, 
and,  on  his  or  her  arriving  at  age, 
to  pay  the  same  over  to  him  or  her, 
with  Its  accumulations,  with  con- 
tingent limitations  over  of  the 
shares  of  any  of  such  children 
who  might  die  during  minority. 

JSeld, — ^that  these  contingent  remain- 
ders and  the  trusts  for  accumula- 
tion, were  valid  as  to  the  real  estate 
and  void  as  to  the  personalty. 

That  the.  failure,  as  to  tiiie  person- 
alty, of  these  trusts  for  accumula- 
tion during  the  minority  of  die 
testator's  grandchildren,  and  of  the 
continent  limitations  over  in  case 
of  their  death  in  infancy,  did  not 
invalidate  the  other  dispositions  of 
the  will  Id. 


6.  That  the  eflbct  of  declaring  them 
void  would  be  to  vest  the  person- 
alty absolutely  in  the  chiloren  of 
each  da^hter  on  the  death  of  their 
mother.  IcL 

7.  The  policy  of  this  State  does  not 
interdict  perpetuities  or  gifts  in 
mortmain  in  other  States.  Cham- 
herlain  v.  Chamberlain.  424 

8.  A  bequest  to  trustees  of  personal 
estate  to  invest  and  reinvest,  and 
pay  over  the  income  to  an  incor- 
porated academy  forever,  is  void 
under  the  statute  of  perpetuities. 
Adams  v.  Perrff,  487 

9.  TFiHfawM  V.  TTfKiaww  (4  Seld.,  534), 
so  far  as  it  holds  the  contrary, 
overruled.  io. 

10.  The  only  power  in  educational 
corporations  to  hold  property  in 
perpetuity  in  trust  is  by  virtue  of 
their  charter  and  the  acts  of  1840 
and  1841.  Jd. 

See  Wills,  2, 5,  6, 9, 10,  IL 


PLACE  OP  TRIAL. 

The  place  of  trial  of  actions  bronght 
in  the  Supreme  CJourt  may  be 
changed  only  in  those  cases  men- 
tioned in  section  123  of  the  Code ; 
and  the  convenience  of  the  justice 
trying  the  cause  is  not  one  of  those 
cases.  When  the  place  of  trial  is 
changed,  and  an  objection  is  duly 
taken  thereto,  at  the  time,  the  &ct 
that  the  parl^  so  object  inj^  after- 
ward appears  on  the  trial  is  not  a 
waiver  of  the  objection  already 
taken.  Birmingham  Foundry  v. 
Haifldd.  224 


PLEADING. 

1.  Upon  a  criminal  trial,  after  the 
prisoner  has  pleaded  *'  not  guilty,** 
it  is  within  the  discretion  of  the 
cotirt  to  permit  him  to  interpose 
a  special  plea,  setting  up  defects 
in  the  oivanization  of  the  grand 
jury  which  found  the  indictment, 
and  a  refusal  to  allow  the  plea 
cannot  be  alleged  as  error.  PiovU 
Y.AUen.  28 
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8ee  CoNTBACT,  8. 
Counter  Claim. 
Ububy  2,  8. 
sufflbmektal 
comflaint. 

POWERS  m  TRUST. 

R  by  will,  after  the  payment  of  his 
debts,  §ave  to  his  executor  all  his 
estate,  m  trust  for  the  following 
uses  and  purposes:  to  pay  and 
apply  the  whole  net  income  to  the 
use  and  support  of  his  mother  and 
his  wife  (the  defendant),  share  and 
share  alike,  during  the  life  of 
his  mother,  permitting  them  to 
occupy  his  farm  during  her  life  ; 
and  upon  her  death  to  pay  two 
specified  legacies.  He  also  direct- 
ed the  executor  to  invest  a  certain 
simi,  and  apply  the  income  to  the 
support  of  certain  legatees.  By 
the  fifth  clause,  he  gave  **  all  the 
rest,  residue  and  remainder  of  his 
said  estate  to  his  beloved  wife, 
Jane  Rhead,  and  to  her  heirs  and 
assigns  forever,  which  was  to  be 
accepted  and  received  in  lieu  of 
dower  and  right  of  dower ;  and 
lie  hereby  authorieed  and  empowered 
his  said  executor  to  sell  and  conzey 
his  real  estate  at  any  time  after  tlie 
death  of  his  said  mother,  and  to  pay 
over  the  proceeds  thereof  to  his  said 
wtfe. 

Held,  that  the  power  to  sell,  given  to 
the  executor,  was  legal  and  valid, 
as  a  power  in  trust  and  not  incon- 
sistent with  or  repugnant  to  the 
residuary  devise.  Skinner  v. 
Qain,  99 

Bee  Beyisb,  8. 

Trusts  Ain>  Trustees. 


PRACTICR 

1.  An  order,  procured  by  a  party 
a^inst  whom  judgment  is  ordered, 
directing  the  successful  party  to 
enter  such  judgment,  so  that  an 
appeal  may  bo  taken,  is  proper  and 
in  accordance  with  regular  prac- 
tice.   Skinner  y.  Quia,  100 

Bee  Arrest  of  Judgment,  1, 2. 
Bills  of  Exchamob,  7. 
Costs. 

Foreclosure,  1,  2,  3, 4. 
Place  of  Trdll. 


Bee  Plbadino. 
Trial,  1. 
Usury,  2, 8. 


PRESENCE  OF  PRISONER  0I« 
TRIAL  FOR  FELONY  NECES- 
SARY. 

1.  All  instructions   or   information 

fiven  by  the  court  to  the  jury, 
aving  a  tendency  to  influence  the 
verdict,  are  a  part  of  the  trial, 
within  the  provision  of  the  statute 
(2  R  S..  759, 1  la),  that  no  person 
indictee  for  telony  can  be  tried, 
unless  he  be  personally  present 
during  such  trial.  Maurer  v.  The 
People,  1 

2.  Accordingly,  where  the  plaintiff 
in  error  having  been  indicted,  and 
being  on  his  trial  for  muider,  filler 
the  JuiT  had  retired  to  delilierato 
upon  their  verdict,  they  returned 
into  court  and  asked  certain  ques- 
tons  of  the  court  as  to  what  had 
been  the  evidence  on  particular 
points,  to  which  the  court  replied, 

S'ving  the  information  requested. 
M,  that  this  was  a  proceeding 
upon  the  trial  within  the  statute, 
and  the  prisoner  not  having  been 
present  it  was  error,  for  which  his 
conviction  must  be  reversed.     Id, 

3.  Held  ftirther,  that  neither  the 
presence  of  the  prisoner's  counsel, 
nor  his  omission  to  object,  could 
waive  the  ill^ality.  Id, 


PRESUMPTIONS   AND   PRE- 
SUMPTIVE EVIDENCE. 

Bee  Burden  of  Proof,  8, 4, 5. 
Burglary,  1. 
Eyidbkcb,  4, 9. 
Taxes,  8. 


PRINCIPAL  AND  AGENT. 

1.  Where  a  sale  was  made  by  the 
treasurer  of  a  coiporation,  not  au- 
thorized bv  its  by-.aws  to  make 
such  sale,  but  who  was  proved  to 
have  been  in  the  habit  of  doing 
such  business  with  the  knowledge 
and  sanction  of  the  company,  and 
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to  have  been  in  &ct  its  sole  man- 
aging agent — Heldy  that  the  title 
passeicl  by  8uch  sate.  PhUUps  y. 
Oampbell,  271 


See  Life  Iksuraitoe,  1, 8»  4, 5. 
Mistake  of  Fact,  5. 
Kescibbion,  2. 
Religious  Cobforations. 


PROMISSORY  NOTE. 

1.  A  waiver,  by  the  indoraer  of  ne- 
gotiable paper,  of  demand  upon 
the  maker,  and  of  notice  of  non- 
payment, may  be  by  implication 
from  bis  acts,  as  well  as  by  ex- 
press words.    Sheldon  y.  Elorton. 

93 

2.  And  accordingly,  where  the  hold- 
er of  a  promissory  note,  just  pre- 
vious to  its  maturity  having  sought 
an  interview  with  the  indorser. 
shown  him  the  note,  and  stated 
that  **  the  maker  wanted  it  to  re- 
main another  year,"  asked  him  if 
he  was  willing. — Held  (Chuuch, 
Ch.  J.,  and  Folgeb,  J.,  contra), 
that  the  reply  of  the  indorser  that 
he  was  willmg  to  let  it  remain, 
and  that  it  was  a  good  note,  were 
a  waiver  of  demand  and  notice  at 
maturity,  and  their  omission  did 
not  discharge  the  indorser.       Id, 

8.  HMy  further,  that  under  these 
circumstances,  the  waiver  was 
complete,  independently  of  the 
question  whether  an  agreement 
between  the  maker  and  holder  for 
an  extension  for  one  year  on  the 
note  was  or  was  not  made  and  in 
such  case,  the  liability  of  the  in- 
dorser becomes,  by  the  waiver,  ab- 
solute on  the  maturity  of  the  note, 
and  no  subsequent  demand  and 
notice,  at  the  expiration  of  the 
year  of  extension,  or  at  any  other 
time,  are  necessary  to  fix  hun.   Id, 

See  Burden  of  Proof,  8,  4,  5. 


PUBLIC  ENEMY. 
See  Bills  of  Exchange,  1, 2, 8,  4. 

PARTNERSmr,  2. 


PUBLIC  POLICY. 

1.  Where  a  contract  for  the  per< 
formance  of  any  public  service  or 
work  is  to  be  awarded  to  the 
bidder  therefor  offering  terms 
most  favorable  to  the  public,  any 
agreement  between  parties  design- 
ing to  mi^e  bids,  tending,  either 
directly  or  indirectlv,  to  restrain 
or  lessen  rivalry  and  competition 
between  them,  is  void  as  against 
public  policy,  even  although  it 
may  not  appear  that  such  agree- 
ment did  really  produce  any  resalt 
detrimental  to  the  public  interest 
Atcheeon  v.  Mallon,  147 

2.  Accordingly,  where  a  board  of 
auditors  of  a  town  were,  by  statute, 
authorized  to  receive  sealed  pro- 
posals for  the  collection  of  the 
taxes  to  be  assessed  in  the  town, 
and  to  award  the  collection  of  the 
taxes  to  the  person  who  shall  pro- 
pose to  collect  the  same  on  terms 
most  favorable  to  the  town, — Held^ 
that  an  agreement  between  two 
persons,  each  sending  in  distinct 
sealed  proposals,  that,  if  the  col- 
lection should  be  awarded  to 
either,  both  should  share  equally 
in  the  profits,  if  any,  and  contri- 
bute equally  to  the  losses,  was 
against  public  policy,  and  void. 

Jd, 

8.  Where  an  Ule^  contract  has  been 
fully  executed  and  money  paid 
thereunder  remains  in  the  hands 
of  a  mere  depositary,  who  holds 
the  money  for  the  use  of  one  of 
the  parties  to  the  contract,  an  ac- 
tion brou/^ht  to  recover  the  money 
so  held  will  be  sustained.  Wood- 
icorth  y.  Bennett,  273 

4.  Where,  however,  the  recovery  of 
the  money  requires  the  enforce- 
ment by  the  court  of  any  of  the 
unexecuted  provisions  of  the  Ille- 
gal contract,  no  action  oan  be 
maintained.  Id. 

5.  A  third  person,  who  receives 
money  from  one  party  to  be  paid 
to  another  (which  payment  could 
not  have  been  enforced  between 
the  two  parties,  on  account  of  the 
illegality  of  tlie  transaction  be- 
tween them),  cannot  interpose 
such  illegality  as  a  defence  to  an 


INDEX. 


641 


action  brought  against  him  to  en- 
force payment  Id. 

6.  Accordingly,  where  four,  one  a 
8tate  en^eer,  entered  into  an 
agreement,  by  which  one  of  them 
was  to  bid  for  certain  public  work, 
and  all  to  be  Jointly  interested  in 
the  bid,  and  before  the  work  was 
awarded  they  agreed  to,  and  did 
withdraw  their  claim  to  the  work, 
and  sold  their  bid  for  $400  to  a 
party  who  was  a  higher  bidder  for 
the  same  work,  the  purchaser  giv- 
ing his  note  for  the  amount,  which 
was  left  with  one  of  the  four,  with 
the  understanding  that,  when  paid, 
each  of  said  persons  should  receive 
$100,  the  note  being  subsequently 
paid  to  the  party  holding  it, — Held, 
m  an  action  brought  by  him 
against  one  of  the  parties  to  this 
agreement,  for  goods  sold,  etc., 
that  the  $100  retained  by  him 
from  the  proceeds  of  said  note  was 
not  a  good  subject  of  counter- 
claim, it  being  necessary,  in  order 
to  sustain  such  claim,  to  enforce  a 
partnership  or  Joint  agreement 
entered  into  for  the  attainment  of 
objects  illegal  and  contrary  to  the 
statutes  of  the  State  (Sess.  Laws 
1854,  chap.  829),  which  requires 
that  any  proposal  for  work  shall 
contain  the  names  of  all  parties 
interested  therein,  and  prohibits 
any  secret  arran^ment  that  any 
person  not  named,  or  any  engineer 
m  the  employ  of  the  State,  shall 
be  interested  therein,  etc  Id. 

7.  The  creditors  (the  plaintiff^),  for 
whose  benefit  an  assignment  in 
trust  of  a  chattel  mortgage  has 
been  made,  may  lawfully  agree 
with  the  assignee  (the  defendants* 
intestate),  that,  at  the  sale  at  auc- 
tion under  the  mortgage  of  the  pro- 
perty covered  thereby,  he  should 
bid  the  same  in,  and  if  any  of  such 
creditors  should  bid  off  any  of  the 
articles  sold,  the  assiniee  should 
assume  their  bids  and  hold  all  the 
property  so  purchased  and  apply 
It  to  the  payment  of  the  debts. 
Bradley  Y.  Kingdey,  534 

8.  Such  an  arrangement  is  not 
against  public  policy  as  tending 
to  prevent  competition  at  a  public 
sale,  and  where  the  defendant's 
intestate  having  made  such  an  ar- 

Hi^D  — VoL.IV.  81 


rangement,  bought  in  all  the  pro- 
perty and  failea  to  account  for  its 
value  to  the  creditors,  his  repre- 
sentatives were  held  liable  to  such 
accounting.  \ 

See  Bills  of  Exchange,  1, 2, 8, 4 
Paiitnerbhif,  2. 


QUESTIONS  OP  LAW  AND 
FACT. 

See  FiNDiNOs  op  Fact  and  Con- 
clusions OP  Law. 


RATIFICATION. 

See  Principal  and  Agent,  1. 
Infancy,  1, 2  8. 


RAILWAYS. 

1.  Upon  the  application  of  a  railroad 
company  to  appropriate  lands  hj 
the  exercise  of  the  right  of  emi- 
nent domain,  delegated  to  it  un- 
der the  general  railroad  acts,  it  is 
for  the  court  to  decide  as  to  the 
necessity  and  extent  of  such  ap- 
propriation, and  the  determina- 
tion of  the  board  of  directors  of 
such  company  is  not  conclusive 
upon  that  question.  {Rensselaer 
&  Saratoga  Co.  v.  Davis.  137 

2.  The  acquis!  tion  of  1  ands  for  specu- 
lation or  sale,  or  to  prevent  mter- 
ference  by  competing  lines  oi 
methods  of  transportation,  or  in 
aid  of  collateral  enterprises,  re* 
motcly  connected  with  the  run* 
ning  or  operating  of  the  road, 
although  thev  ma^  increase  its 
revenues  and  busmess,  are  not 
such  purposes  as  authorize  the 
condemnation  of  private  proper^ 
therefor.    (Andrews,  J.)  la. 

8.  Accordingly,  where  a  railroad 
company,  having  one  of  the  ter- 
mini of  its  road  upon  a  navigable 
water-way  extending  into  the  ter- 
ritory of  a  foreign  power,  in  its 
application  for  the  acquisition  of 
certain  lands  situate  on  the  shore 
of  such  water-way  near  the  said 
terminus,  alleges,  as  a  prominent 
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reason  for  their  condemnatiaD, 
that  a  charter  had  been  granted 
by  such  foreign  goyemment  for 
the  constroctiim  of  a  ship  canal 
connecting  the  said  water-way 
with  other  navigable  waters, 
which,  when  completed,  would 
greatly  increase  the  business  of 
the  railroad,  and  that  the  lands 
were  needed  for  the  construction 
of  slips  and  docks  for  the  accom- 
modation of  vessels  bringing 
freight  to  or  taking  it  fix)m  the 
said  road  and  of  tenements  for  the 
euiployes  of  the  railroad,  and  to 
meet  the  requirements  of  the  an- 
ticipated increased  business;  and 
it  appeared  from  the  proofs  that 
the  company  already  had,  at  such 
terminus,  a  convenient  and  acces- 
sible water-front  and  docks,  which 
were  used  but  in  part,  and  were 
capable  of  extension  on  its  own 
premises,  and  it  did  not  appear 
that  the  work  on  the  ship  canal 
referred  to  had  been  commenced, 
or  that  the  capital  to  construct  it 
had  been  secured. — Held,  that  it 
was  not  sufficiently  shown  that 
the  lands  were  recjuired  for  the 
present  or  prospective  business  of 
the  cx>rporation  within  the  mean- 
ing of  the  statute,  and  thev  could 
not  bo  taken  against  the  will  of  the 
owner.  Id, 

4.  The  taking  of  private  property 
for  public  uses  is  in  derogation  of 
private  right,  and  in  hostility  to 
the  ordinary  control  of  the  citizen 
over  his  estate,  and  statutes  au- 
thorizing its  condemnation  are  not 
to  be  extended  by  inference  or  im- 
plication. Id. 

5.  Trustees  of  a  railroad  mortgage 
given  to  secure  the  bonds  of  ue 
company,  who  proceed  to  foreclose 
the  mortgage  for  the  benefit  of  the 
bondholders,  and  who,  being  di- 
rected in  the  decree  of  foreclosure 
to  bid  off  the  road  at  the  foreclo- 
sure sale  at  a  certain  sum,  if  no 
equal  bid  is  made  by  others,  do 
accordingly  make  the  bid,  receive 
a  deed  from  the  referee,  and  ope- 
rate such  railroad  for  the  benefit 
of  their  ceshtii  que  trust,  must,  as 
to  the  public,  be  regarded  as  ope- 
rating the  road  as  owners,  and 
render  themselves  liable  as  com- 


mon carriers  of  all  goods  traiiq>ort- 
ed  over  the  road  under  their  man- 
agement   Boffeny,  Wheeler,    O&S 

6.  Thev  are  in  no  sense  receivers, 
or  officers  of  the  court,  entitled  to 
the  immunities  fh>m  Uie  ordinary 
liabilities  of  persons  conducting 
such  business,  if  any,  belonging  to 
such  officers.  Id, 

See  Neoligsncb,  7, 8,  9, 10. 


RECEIPT. 
See  Life  Insurance,  1, 2,  3. 


RECEIVER 

1.  Where  the  plaintiff,  a  foreign  cor- 
poration, brought  an  action  against 
one  of  its  stockholders  to  recover 
an  installment  due  on  stock,  sub- 
scribed for  bv  him,  and  the  onl^ 
defence  reliea  on  was  that  a  credi- 
tor of  the  plaintiff  had  obtained  a 
judgment  against  it;  and  on  t»t>- 
ceedings  supplementary  to  the  exe- 
cution thereon,  an  order  had  been 
made  restraining  the  defendant 
from  paying  the  debt,  a  receiver 
had  been  appointed  and  had  duly 
qualified  m  such  proceedings, 
though  no  demand  was  ever  made 
by  such  receiver  upon  the  defend- 
ant for  the  said  debt 

2.  Rdd,  that  plaintiff  was  entitled  to 
recover,  and  that  the  defendant 
could  have  taken  the  order  of  the 
court  directing  the  pavment  by 
him  of  the  amount  of  the  debt 
which  would  have  protected  him 
in  suchpayment  OlenvtUe  Woolen 
Co.  V.  Bipleff,  206 

See  FoBECLOSUBB,  4. 


REUaiOUS  CORPORATIONa 

1.  Persons,  either  members  of  or 
friendly  to  a  Sanday-8cho(d  oon- 


i 
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nected  with  the  plaintiff,  a  reli^ous 
corporation  entitled  to  avail  itself 
of  the  provisions  of  chapter  122  of 
the  Laws  of  1850,  as  amended  by 
chapter  285  of  the  Laws  of  1860, 
authorizing  religious  corporations 
to  increase  the  facilities  of  public 
worship,  signed  a  subscription  for 
money  to  iSd  appropriated  to  the 
erection  of  a  building  for  Sunday- 
school  purposes  of  the  said  churcn, 
which  subscription  paper  wns  enti- 
tled aa  **  subscriptions  and  dona- 
tions to  the  Sunday-school  building 
fimd''  of  said  church.  Donors 
were  notified  that  receipts  would 
be  given  them  by  the  finance  com- 
mittee of  the  plaintifif.  The  sub- 
scriptions were  by  the  signers  paid 
over  to  the  defendant,  who  was,  at 
the  time,  treasurer  of  the  plaintiff, 
and  subsequently,  he  havii^  ceased 
to  be  treasurer,  and  refusea  to  pay 
over  or  account  for  the  amount  of 
such  subscriptions  paid  in, — Held, 
(Allen  and  Folgkr,  JJ.,  contra), 
that  these  circumstances  gave  to 
the  plainUff  sufficient  title  to  re- 
cover the  same  of  the  defendant 
Hector,  etc.,  v.  CrawforcL  476 

2.  And  this,  although  the  original 
contributors  had,  some  of  them, 
directed  the  defendant  not  to  pay 
over  their  subscriptions,  and  the 
Sunday-school  had  a  voluntary 
organization  independent  of  the 
church.  Id, 


RENTS. 


JBee  AsfisasMSKTS,  1, 2,  8, 4,  5,  6. 


RESCISSION. 

1.  Where,  after  a  contract  has  been 
entered  into  between  two  parties, 
notice  is  given  by  one  of  them  that 
the  contract  is  rescinded  on  his 
part,  he  is  liable  for  such  damages 
and  loss  onlv  as  the  other  party 
has  suffered  by  reason  of  sudi  re- 
scinding of  the  contract,  and  it  is 
the  duty  of  such  other  party  upon 
receiving  such  notice,  to  save  the 
former  as  far  as  it  is  in  his  power. 


an  fbrther  dama^  though  the 
performance  of  this  duty  may  call 
for  aftoaative  action  on  his  part 
DUlon  V.  Anderwn,  282 

2.  When  notice  o£  the  rescinding  of 
a  contract  is  given  to  such  an 
agent  or  employe  of  one  of  the 

garties  as  is  authorized  to  stand  in 
is  place  and  represent  him  in  his 
busmess,  or  in  the  particular  branch 
of  it  connected  with  the  subject- 
matter  of  the  contract,  it  is  suffi- 
cient, though  such  notice  is  not 
brought  home  to  the  party  himsell. 

Id. 

See  Yendob  Ain>  Ybndee,  1. 


SALE. 

8ee  CoBFOiUTiON,  1. 
Deliyebt. 


SET-OFF. 

See  CjOVKTKBrCLAIhL 

EqUTTABLB  SbT-OfF. 


SEVERANCE  OF  CAUSES  OF 
ACTION. 

See  Cause  of  Action,  1, 2. 


SHAKERS. 
iSs0  Appbentice.  8. 


SHERIFF. 

1.  A  deputy  sheriff  is  as  much  enti- 
tled, m  respect  to  liabilities  incur- 
red b^  doing  an  act  in  his  official 
capacity,  to  the  protection  of  the 
three  years  statute  of  limitations 
contained  in  subdivision  1  of  sec- 
tion 92  of  the  Code,  as  the  sheriff. 
Oumming  y.  Brown,  614 
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2.  The  seizure  by  the  pheiiff  under 
an  attachment,  of  properhr  sup- 
posed to  be  that  of  the  debtor,  is 
**an  act  in  his  official  capacity" 
within  the  meaning  of  that  section 
of  the  Code,  and  an  action  for  con- 
version against  him  by  a  tliird  per- 
son claiming  the  property  to  be 
his,  and  not  the  debtor's,  must  be 
brought  within  three  years.        Id 


SHIPPING. 

SeeYESSELS, 


SPECIAL  PARTNER 

.  3  removal  of  the  place  of  busi- 
ness of  a  **  limited  partnership " 
from  the  county  where  it  was  es- 
tablished, and  where  the  certificate 
required  by  the  statute  has  been 
duly  filed  m  the  county  clerk's  of- 
fice, to  another  county,  and  the 
contmuance  of  business  there, 
without  filing  in  the  clerk's  office 
of  that  county  any  new  certificate, 
renders  it  a  general  partnersbip, 
and  the  special  partners  liable  as 
general  partners.  Van  Hiper  v. 
I^ppenhauseTL  68 


SPECIFIC  PERFORMANCE. 

1  A  parol  promise  by  the  owner  of 
land  to  "  give "  it  to  another,  ac- 
companied by  actual  delivery  of 
the  possession  thereof  to  him,  will 
be  enforced  in  equity  l)y  a  decree 
for  specific  performance,  where 
the  promisee,  induced  by  such 
promise,  has  made  substantial  im- 
provements, and  considerable  ex- 
penditures upon  the  premises  with 
the  knowleage  of  the  promissor. 
Freeman  v.  freeman.    \/  84 

2.  Accordinriv,  where  the  plaintiff 
had  placed  his  som,  and  son's  wife 
(the  defendante)  in  possession  of 
a  lot  of  land,  telling  them  that  it 
should  be  theirs  as  long  as  they 
lived,  and  that  **he  hi^  bought 
the  place  for  a  home  for  them,  and 
gave  it  to  them,"  and  they  had 
thereupon   kept  possession,   par- 


tially cleared  tlie  land,  and  made 
some  other  improvements  upon  it. 
— Hdd^  in  an  action  of  ejectment 
brought  by  the  plaintiff,  these 
facts  being  set  up  by  the  defend- 
ants as  a  ffround  for  equitable 
relief,  that  mey  were  entitled  to  a 
decree  for  specific  performance  by 
the  plaintiff  of  his  promise  to  give 
them  a  life  estate  in  the  land.     Id. 

8.  The  real  ground  ui)on  which  equi- 
table jurisdiction  is  exercised  in 
such  cases,  either  of  sale,  or  of 
gift,  is  to  prevent  a  fraud  being 
practiced  upon  the  parol  pur- 
chaser, or  donee,  by  inaucing  him 
to  expend  his  money  in  improve^ 
ments  upon  the  faith  of  the  pro- 
mise, and  then  depriving  him  of 
the  benefit  of  such  expenditures, 
and  securing  them  to  the  seller  or 
donor. — Gbover,  J.  Id, 

4.  Where  the  defendant  made  an 
executory  contract  with  B  and  0 
for  the  sale  of  a  piece  of  land,  they 
taking  immediate  possession,  and 
C  atlerward  died,  leaving  the 
plaintiff  (then  a  minor)  his  heir, 
and  his  widow  and  B  were  ap- 
pointed his  administrators,  and 
default  having  been  made  in  the 
payments  under  the  contract  sub- 
sequent to  C's  death;  and  the 
defendant,  h  iving  notified  B  that 
the  pa3rments  in  arrear  must  be 
paid  within  a  fixed  time  or  he 
would  re-enter,  and  B  having 
failed  to  pay  and  assenting  to  the 
re-entry,  which  was  made. — Hdd^ 
that  the  contract  was  at  an  end, 
and  the  plaintiff,  as  heir  of  C,  was 
not  entitled  to  specific  perform- 
ance.— Ueld^  further,  that  she  was 
not  entitled  to  a  i-etum  of  the 
moneys  paid  by  her  father  in  his 
lifetime  tmder  the  contract  JETo- 
loem  V.  Pattereon,  218 


STAMPS. 

The  act  of  Congress,  known  as  the 
internal  revenue  act,  so  far  as  it 
prescribes  a  rule  of  evidraice,  as 
to  documents  wanting  a  proper 
revenue  stamp,  is  operative  only 
in  the  federal  courts,  and  has  no 
application  to  the  oourts  of  a 
State.  People  esc  rd  Barbtntr  r. 
Gates,  40 
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STATUTES. 
See  ApFBUNTiOBi 

1.  Revised  Statutes,  as  to  signing 
indentures  by  parent 

See  A8SE88ME17T8, 1, 2, 8, 4, 5,  6. 

2.  Act  providing  for  assessment  of 
rents,  and  act  providing  for  reas* 
sessment  of  omitted  property. 

See  Bounty  to  VoLUNTEEBa 

8.  Act  of  1864  as  to  bounties  by 
supervisors. 

See  Chabttablb  Dbyises  ajud  Be- 
quests, 1, 2, 3. 

4  Statutes  of  1840  and  1841  as  to 
literary  corporations  taking  in 
trust,  also  act  of  1860  as  to  mortr 
main. 


See  Constitutional  Law. 


5.  Act  of  1862,  giving  lien  on  ves- 
sels. 


See  Criminal  Law,  1, 2,  8. 

6.  Revised  Statutes  as  to  personal 
presence  of  prisoner  at  trial  for 
felony. 

See  Eminent  Domain,  1,  2,  8, 4, 5, 6. 

7.  General  railroad  act.  and  act  of 
1866  in  reference  to  Albany  Basin. 

iSs0  Innkbefers. 

8.  Act  of  1855  in  reference  to  lia- 
bility of  innkeepers  when  safe  pro- 
vided etc. 

See  Landlord  and  Tenant,  1,  2. 

9.  Revised  Statutes  as  to  implied 
covenants  in  conveyances. 


See  Litsbabt  Coeporation& 

10.  Acto  of  1840   and  1841   as   to 
power  to  take  in  trust 

See  Place  op  Trial. 

11.  Code,  as  to  foreclosure  of  mort- 
gage in  county  where  land  situated. 

See  Sheriff. 

12.  Code,  §  92,  as  to  short  statute  of 
limitations. 

See  Special  Partner. 

13.  Limited  partnership  acts. 

See  Stamps. 

14.  Internal  revenue  act  of  congress. 

See  Partnership,  5,  6. 

15.  Act   of  1854   as   to   individual 
bankers. 


STATUTE  OP  FRAUDa 

1.  A  parol  promise  by  the  owner  of 
land  to  "ffive**  it  to  another,  ac- 
companied by  actual  delivery  of 
the  possession  thereof  to  him,  will 
be  enforced  in  equity  by  a  decree 
for  specific  peiiormance,  where 
the  promisee,  induced  by  such 
promise,  has  made  substantial  im- 
provements, and  considerable  ex- 
penditures upon  the  premises,  with 
the  knowledge  of  the  promissor. 
Freeman  v.  Freema?i,  34 

2.  Accordingly,  where  the  plaintiff 
bad  placed  his  son,  and  scm's  wife 
(the  defendants),  in  possession  of 
a  lot  of  land,  telling  them  that  it 
should  be  theirs  as  long  as  they 
lived,  and  that  "he  had  bought 
the  place  for  a  home  fcr  them,  aud 
gave  it  to  them,"  and  they  had 
thereupon  kept  possession,  par- 
tially cleared  the  land,  and  made 
some  other  improvements  upon  it 
— Held,  in  an  action  of  ejectment 
brobght  by  the  plaintiff,  these 
facts  being  set  up  by  the  defend- 
ant  as   a  ground   lor   equitable 
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relief;  that  th^  were  entitled  to  a 
decree  for  specific  performance  by 
tlie  plaintiff  of  his  promise  to  give 
them  a  life  estate  in  the  land.    Id, 

3.  The  real  ground  npon  which 
equitable  jurisdiction  is  exercised 
in  such  cases,  either  of  sale,  or  of 
gift,  is  to  prevent  a  fraud  being 
practiced  upon  the  parol  pur- 
chaser or  donee,  by  inducing  nim 
to  expend  his  money  in  improve- 
ments, upon  the  Mm  of  the  pro- 
mise, and  then  depriving  him  of 
the  benefit  of  such  expenditures, 
and  securing  them  to  the  seller  or 
donor.    Gbover,  J.  Id, 

4  Part  payment  on  a  parol  contract 
for  the  sale  of  an  interest  in  land 
does  not  take  the  case  out  of  the 
statute  so  as  to  enable  the  vendor 
to  sue  for  the  balance.  Cogger  v. 
Lansing,  550 

5.  Where  a  parol  contract  for  the 
sale  of  land  b3r  the  plaintiff  to  the 
defendant  having  been  made,  the 
latter  pays  a  portion  of  the  pur- 
chase-money, and  thereupon  a 
deed,  fhlly  executed,  is  delivered 
by  the  plaintiff  to  the  defendant's 
brother,  upon  the  agreement  that 
when  the  defendant  pays  the  bal- 
ance, his  brother  shall  deliver  the 
deed  to  him,  he  agreeing  to  pay 
Buch  balance, — Hetdf  in  an  action 
to  recover  the  sum  unpaid,  that  it 
was  to  enforce  a  parol  contract 
for  the  sale  of  land  which  was 
void,  and  the  action  could  not  be 
maintained.  Id, 

6.  The  deed  executed  by  the  vendor 
cannot  be  said  to  contain  the 
terms  of  the  contract,  nor  can  the 
purchaser  be  held  bound  thereby, 
as  it  has  never  been  delivered  to 
or  accepted  by  him.  Id, 

7.  Neither  can  the  action  be  main- 
tained as  for  the  purchase-money 
of  land  actually  sold  and  con- 
veyed ;  for  until  the  delivery  to  the 
defendant  of  the  deed,  no  title 
passes.  Id, 


STATUTE  OP  LIMITATIONS. 

1.  Where,  at  the  time  of  the  adop- 
tion of  the  Code,  a  right  of  action 


had  accnied,  and  waa  then  subsist- 
ing, a  subsequent  oral  promise  to 
pay,  is  sufficient  to  take  the  case 
out  of  the  operation  of  the  statute 
of  limitationa.    Laimng  v.  Blair. 

48 

2.  Van  Aden  v.  FeUz  (1  Keyes,  832), 
approved  and  followed.  Id. 

8.  A  deputy  sheriff  is  as  much  en- 
titled, in  respect  to  liabilities  in- 
curred by  doing  an  act  in  lus 
official  capacity,  to  the  protection 
of  the  three  years'  statute  of  limi- 
tations contamed  in  subdivision  1 
of  section  92  of  the  Code,  as  the 
sheriffl    Gumming  t.  Brawn,    514 

4  The  seizure  by  the  sheriff  under 
an  attachment,  of  property  sup- 
posed to  be  that  of  the  debtor,  is 
'*an  act  in  his  official  capacil^" 
within  the  meaning  of  that  section 
of  the  Code,  and  an  action  for  con- 
version against  him  by  a  third  per- 
son claiming  the  property  to  be 
his,  and  not  the  debtor's,  must  be 
brought  within  three  years.       LL 

5.  The  statute  of  limitations  is  no 
defence  to  an  action  at  law  on  a 
draft,  brought  seven  years  and  five 
months  af^r  the  cause  of  action 
accrued,  a^^inst  a  par^  residing 
in  Jersey  City,  though  iomz  busi- 
ness in  the  city  of  New  Yorl,  hav- 
ing his  office  there  and  being  there 
openly  ten  hours  in  the  daytime  of 
evety  business  day.  If  the  statute 
runs  at  all  during  the  presence  of 
a  non-resident  within  the  State, 
such  presence  must,  in  any  view 
of  the  case,  amount  in  the  aggre- 
gate to  six  years  to  render  the  de- 
fence available.    Bennett  v.  Ooek. 

537 

See  Taylob  v.  Tatlob,  578. 


STEAMBOATS. 

/SseYBSSEiA 


STREETa 

1.  A  contracting  board,  authorized 
by  law  to  contract  for  the  pave- 
ment, etc,  of  streets  according  to 
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Bach  plan  as  they  may  adopt,  and, 
after  ten  days  notice  in  the  city 
newspapers,  to  let  the  work  to  the 
parties  who  shall  offer  to  do  the 
same  at  the  lowest  prices,  haye  no 
power,  after  publication  of  a  no- 
tice requiring  the  work  to  be  done 
in  accordance  with  a  plan  adapted 
only  to  the  Belgian  payement,  to 
award  such  contract,  with  specifi- 
cations (which  have  not  been 
adopted  by  said  board),  and  which 
relate  only  to  paving  such  streets 
with  the  Kicholson  payement 

2.  It  is  the  duty  of  the  board  first  to 
adopt  plans  and  specifications  of 
the  work  required  to  be  done,  so 
that  those  desiring  to  contract 
therefor  can  understandingly  make 
offers  for  its  performance. 

8.  This  is  true,  although  the  differ- 
ent pavements  are  patented,  and 
there  can  be  no  competition  be- 
tween different  parties  in  respect 
to  any  one  of  them.  Beopie  v. 
Board  of  Improvement  of  Union 
street.  227 


STRICT  FORECLOSURE, 
See  FoBBOLOfiUBB. 


SUPERVISORS. 
See  Bou^nr  to  YoLUKTBEBa. 


SUPPLEMENTAL  COMPLAINT. 

1.  Where  two,  having  contracted  to- 
gether for  the  purchase  of  land, 
partition  it  between  them  and  pos- 
sess accordingly,  and  one  (the  plain- 
tiff's testator  and  devisor)  dying  in 
possession  of  his  part,  the  other 
the  defendant)  immec'iately  enter- 
ed upon  it  and  occupied,  claiming 
the  whole.— ^Mct,  that  each  was, 
as  against  the  other,  entitled  to  the 


exclusive  possession  of  the  portion 
allotted  to  him,  independently  of 
the  question  whether  either  or 
both  had  against  the  vendor  the 
rieht  to  the  possession  of  any  part 
of  the  lot;  hdd  further,  therefore, 
that  the  defendant  was  liable  to 
the  plaintiff  for  the  rents  and  pro- 
fits of  the  half  allotted  to  tbe  plain- 
tiff's testator;  but  held  fuither,  the 
defendant  having  died  leaving  chil- 
dren his  heirs-flMaw,  who  were 
made  defendants  by  a  supplemen- 
tal complaint,  merely  alleging,  in 
addition  to  the  oii£;inal  allegatious, 
the  defendant's  death  and  their 
heirship,  that  a  personal  judg- 
ment against  such  heirs  for  the 
rents  and  profits  accruing  after 
the  death  of  the  original  defend- 
ant was  unauthorized  by  the  plead- 
ings ;  and  further,  that  proof  that 
"  the  widow  (of  the  original  defend- 
ant) and  his  children  have  it  (the 
land)  yet,"  did  not  support  a  find- 
ing that  the  infant  heirs  had  re- 
ceived rents  and  profits  subsequent 
to  the  death  of  their  father.  Taylor 
v.  Taylor,  678 

2.  The  office  of  a  bill  of  revivor,  un- 
der the  old  equity  practice,  and  of 
a  supplemental  complaint  under 
the  Code,  stated  by  Church,  Ch.  J. 

Id, 


SUPPLEMENTARY  PROCEED- 
INGS. 

See  RscEiyBB. 


SURETY. 

See  GUABAKTT,  1. 

Intbbest,  1. 


SURPLUS  MONEYS. 
See  Lasdlobo  ako  Teztakt,  1, 3. 
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SUSPENSION   OP  POWER   OP 
ALIENATION. 

See  PBRFETUITIE& 

Wills, 


TAXES. 

1.  Where  an  action  is  brought  against 
a  municipal  corporation  to  recover 
a  tax  which  was  onlawfhlly  levied 
and  collected,  and  which  subse- 
quent to  its  collection,  upon  a  writ 
of  certiorari  being  sued  out,  and 
the  assessment  brought  before  the 
court,  was  annulled  and  the  assess- 
ment acyudged  to  be  invalid, — 
ffeld^  that  the  corporation  was 
bound  to  refund  to  the  plaintiff 
such  portion  of  the  tax  as  was  re- 
ceived by  it,  notwithstanding  that 
the  officers  who  collected  such  tax 
were  not  appointed  or  controlled 
by  such  corporation.  Bank  of 
UammonvmUh  v.  Mayor  of  New 
T<yrk.  184 

2.  Where  the  assessors  have  juris- 
diction of  the  person  and  subject- 
matter  for  the  purpose  of  on  assess- 
ment of  property  for  taxation,  they 
act  judicially;  and  while  the  assess- 
ment remains  in  force,  no  action 
wUl  lie  for  the  recovery  of  the  tax 
so  paid,  although  the  property  was 
not  by  law  the  subject  of  taxation. 
(Affirmmg  87  N.  Y.,  611.)         Id. 

8.  When  taxes  are  received  by  a 
public  officer,  the  law  presumes 
that  they  are  paid  over  to  the  per- 
sons to  whom  they  are  directed  to 
be  paid  by  law.  Id, 

See  Assessments. 

EVIDENCB,  9. 


TAX  TITLES. 

Bee  Assessments. 

Borden  op  Proof,  1. 
Evidence,  9. 


TENANCY  BY  THE  CURTESY. 

1.  As  a  general  rule,  actual  seizin  of 
the  wife  during  coverture  is  neces- 


sary to  a  tenancy  by  the  *4rl^. 
Ferguson  v.  Tvoeedy.  kJ  543 

2.  Where  there  is  an  outstanding 
estate  for  life,  the  husband  cannot 
be  the  tenant  by  the  curtesy  of  the 
wife*8  estate  in  reversion  or  remain- 
der, unless  the  particular  estate  ter- 
minate during  coverture.  /d. 

8.  The  wife  of  the  plaintiff  bemg  co- 
devisee  with  her  brother  of  a  cer- 
tain farm,  with  a  limitation  over 
on  the  death  of  either  without  Issue 
to  the  survivor,  by  deeds  inter- 
changed with  her  brother  before 
marriage,  partitioned,  until  either 
should  die  without  issue  and  no 
longer,  the  farm  devised,  and  went 
into  exclusive  possession  of  the  part 
conveyed  to  her,  the  brother  tak- 
ing exclusive  possession  of  the  part 
conveyed  to  him.  The  wife  died 
leaving  issue  (the  defendant!  and 
subsequentlythe  brother  diea  with- 
out issue, — Held,  that  the  plaintiff 
had  no  tenancy  by  the  curtesy  in 
the  land  conveyed  to  the  brother. 

Id. 


TENANCY  AT  WILL  AND  BY 
SUFFERANCE. 

1.  A  tenant  at  will  has  no  estate  that 
can  be  granted  by  him  to  a  third 
person  and  one  who  enters  on  land 
under  a  lease  or  assignment  from  a 
tenant  at  will,  is  a  disseizor,  and  is 
liable  in  trespass  at  the  option  of 
the  landlord.  The  same  rule  ap- 
plies to  a  tenant  by  shfferance. 
lieekhow  v.  Sohanek.    V  448 

2.  Accordingly,  in  an  action  of  eject- 
ment, where  one  of  the  defences 
urged  was  that  the  defendants 
were  the  lessees,  and  had  suc- 
ceeded to  the  possession  of  ten- 
ants at  will  of  the  plaintiff,  and 
had  received  no  notice  to  quit  un- 
der the  statute. — Hekl^  that  the 
facts  did  not  constitute  them  dth- 
er  tenants  at  will  or  by  sufferance, 
and  no  notice  to  quit  to  them  was 
necessary.  Id. 


TENANTS  IN  COMMON. 

1.   One  tenant  in  common   has  a 
right  to  take  peaceable  posoeooioB 
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of  the  premises  owned  In  common ; 
and  although  such  possession  is 
acquired  by  stealth,  yet  if  with- 
out tumult  or  a  breach  of  tlie 
peace,  it  will  not  be  illegal.  Wood 
V.  FhiUips,      {  152 

2.  One  tenant  in  common  has  no 
right  to  oust  or  debar  his  co-ten- 
ants from  joint  possession  witli 
him ;  but  if  such  co-tenants,  after 
overcoming  such  attempt  to  oust 
them,  and  regaining  possession, 
lay  hands  upon  their  co-tenant 
and  remove  him  by  force  from  the 
common  property,  they  are  liable 
for  an  assault  and  battery.        Id, 


TRESPASS. 
8u  Tenancy  at  Will,  1, 2. 


TRIALS. 

1.  Where  a  party  upon  the  trial 
rests  his  c&se  upon  certain  posi- 
tions which  he  calls  upon  the 
court  to  rule  in  his  favor  us  ques- 
tions of  law  arising  upon  un- 
disputed facts,  if  he  also  desires 
that  any  question  of  fact  in  the 
case  be  submitted  to  the  Jury,  he 
must  spetcify  it  and  ask  that  it  be 
so  submitted.  In  the  absence  of 
this,  his  mere  exception  to  the 
ruling  of  the  judge  that  there  is 
no  question  for  the  jury,  is  un- 
availing.   ONeCX  V.  Jame9,        85 

2.  When  evidence  has  been  impro- 
perly rejected  and  the  judgment 
is  soueht  to  be  sustained  on  the 
grotmd  that  the  facts  established 
by  the  verdict  show  that  the  evi- 
dence, if  admitted,  would  not  have 
changed  the  result,  it  must  appear 
that  such  is  necessarily  the  effect 
of  the  verdict;  not  that  the  Jury 
might,  but  that  they  must  have 
found  as  claimed.  StarbM  v 
Barrons,  200 

S.  It  is  error  to  suffer  to  go  to  the 
jury  any  evidence  ^ven  by  a  wit- 
ness on  direct  exammation  for  the 
ale,  where  by  sudden  illness  or 
eath  of  such  witness,  or  other 
cause  withuut  the  fault  of  and  be- 
yond the  control  of  the  prisoner, 

Hand— Vox.  IV.  82 


he  is  deprived  of  his  right  of 
cross-examination.    People  v.  Cole, 

508 

4.  Accordingly,  on  the  trial  of  the 
prisoner  for  grand  larceny,  tlie  wife 
of  the  prosecutor,  havmg  given 
material  evidence  in  behalf  of  the 
people  on  her  direct  examination 
by  the  district  attorney,  fainted 
away,  and  went  into  convulsions 
immediately  after  such  direct  ex- 
ammation was  closed,  and  before 
the  prisoner  had  any  opportunity 
of  cross-examining  her,  and  so  re- 
mained until  the  close  of  the 
trial. — Eddy  the  court  having  re- 
fused either  to  strike  out  her  tes- 
timony or  adjourn  the  trial  until 
she  should  become  able  to  bear 
cross-examination,  or  to  discharge 
the  prisoner,  that  it  was  erroneous 
to  permit  her  evidence  to  go  to 
the  jury.  Id. 

See  Arrest  of  Judgment,  1, 2. 
Criminal  Law,  1, 2, 3. 
Exceptions. 
Jury,  1, 2. 
Place  of  Trial. 
Pleadinq,  1. 


TRUSTS  AND  TRUSTEES. 

1.  The  testator  devised  and  be- 
queathed all  his  residuary  real  and 
personal  estate  to  his  executors 
in  trust,  to  receive  the  income 
and  to  apply  it  according  to  the 
directions  of  the  will,  during  the 
life  of  the  testator's  widow ;  upon 
her  death,  to  sell  certain  lots,  and 
cause  the  residue  of  the  estate  to 
be  appraised  by  three  appraisers, 
one  of  whom  should  be  chosen  by 
the  surrogate  of  the  city  of  New 
York;  to  divide  the  whole  into 
twelve  equal  parts;  to  convey, 
transfer  and  pay  over  to  the  testa- 
tor's son  W.,  in  tee  simple,  to  whom 
he  gave,  devised  and  bequeathed 
the  same,  or,  in  case  of  his  death 
to  his  then  living  lawful  issue,  three 
of  said  parts;  to  convey,  etc.,  to 
the  testator's  son,  E,  m  fee  simple, 
and  he  gave,  devised  and  be- 
queathed the  same  to  him,  or,  in 
case  of  his  death  prior  to  the  time 
of  such  distribution,  to  his  then 
living  lawful  issue,  thr«e  other  of 
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•aid  parts ;  to  retain  and  hold  as 
trostees  under  aaid  will,  and  be 
gave,  devised  and  bequeathed  the 
same  to  them  accordingly,  two 
other  of  said  parts,  in  tmst  to  in- 
vest, lease,  etc.,  and  Kcdye  the 
income,  etc,  and  apply  it  to  the 
use  of  his  dauj^ter,  M.,  during  her 
life,  with  remamders  over  after  her 
decease.  He  created  like  trusts  as 
to  two  other  shares  of  two-twelfths 
each,  for  the  benefit  of  his  two 
daughters,  C.  and  F^  respectively. 
He  Gurected  that  the  shares  of  each 
of  the  sons  and  daughters  should 
include  certain  real  estate,  specifi- 
cally desciibed,  at  its  appraised 
value ;  that  in  case  of  the  decease 
of  either  of  his  said  sons  prior  to 
such  division,  leaviuj^  no  lawful 
issue  living  at  the  tune  of  such 
division,  the  surviving  son,  or  in 
case  of  his  death,  his  lawfUl  issue 
then  living,  should  take  the  share 
of  the  deceased  son ;  and  that,  in 
case  of  the  death  of  either  of  the 
daughters  previous  to  the  time  of 
distribution,  the  trustees  should 
retain  her  share  upon  certain 
trusts  for  her  issue. 

Jldd^ — that  the  estate  of  tlie  trus- 
tees under  the  general  residuary 
devise  would  terminate  upon  the 
death  of  the  widow. 

lliat  the  trust  to  receive  the  rents, 
etc..  would  cease  with  the  trust  to 
apply  them. 

That  the  trust  to  sell  vested  no  estate 
in  the  trustees. 

That  the  trusts  to  appraise,  divide 
and  convey  were  unauthorized  as 
trusts,  but  could  be  executed  as 
powers. 

That  upon  the  death  of  the  widow 
the  devises  to  the  sons  and  trus- 
tees for  the  daughters  respectively, 
would  immediately  take  eSeci  m 
actual  enjoyment 

That  the  trusts  to  sell,  appraise  and 
divide  did  not  suspend  the  power 
of  alienation  of  the  real  estate  or 
the  absolute  ownership  of  the  per- 
sonal property,  but  that  from  the 
time  of  the  death  of  the  widow 
and  pending  the  divlBion,  the  sons, 
and  the  trustees  for  the  daughters, 
would  be  entitled  to  the  possession 
and  enjoyment,  as  tenants  in  com- 
mon, of  the  undivided  property 
subject  to  the  power  of  sale  and 
division. 


That  tiie  limitations  in  case  of  death 
of  SODS  or  dangfaters,  **prlor  to 
the  time  of  soch  distribotitm,"  or 
"  prior  to  snch  division."  or  "  pre- 
vioos  to  the  time  of  di<ttribution,'* 
referred  to  the  time  appointed  for 
the  division,  viz.,  the  death  of  the 
widow. 

That  the  sons,  or  their  issue  then 
livine,  would  take  the  shares 
which  were  given  absolutely,  and 
the  dan^ters,  or  their  issue  then 
living,  would  take  the  beneficial 
interest  in  the  shares  given  in 
trust    Maniee  v.  Maniee,  203 

2.  A  trust  to  apply  rents,  etc.,  to  the 
use  of  more  than  two  beneficiaries 
is  valid,  if  it  is  limited  in  its  dura 
tion  to  the  life  of  one  of  them.  Id. 

3.  A  general  devise  to  esecutors  in 
trust  vests  no  estate  in  them,  ex- 
cept for  such  of  the  declared  pur- 
poses as  require  that  the  title  bo 
vested  in  them.  Id, 

4  A  void  trust,  which  is  separ 
rable  from  other  valid  trusts,  may 
be  cut  off,  where  the  trust  thus  de- 
feated is  independent  of  the  other 
dispositions  of  the  will  and  sub- 
ordinate to  them,  and  not  an  es- 
sential part  of  the  general  sch^ne. 

Id, 

5.  A  devise  of  land  to  trustees  direct- 
ing them  to  execute  and  deliver  to 
a  corporation  a  deed  of  convey- 
ance thereof^  for  the  uses  and  pur- 
poses and  with  tlie  restrictions  set 
forth  in  the  will,  creates  no  valid 
trust  in  such  trustees,  and  gives 
them  no  title,  but  vests  immedi- 
ately and  absolutely  in  such  cor- 
poration the  land  devised.  Adam$ 
V.  Perry,  487 

6.  A  devise  of  real  and  personal 
to  trustees,  to  sell  the  land  and 
invest  the  avails,  together  with  the 
personal  in  specified  securities,  and 
pay  to  a  certain  educational  cor- 
poration, annually,  the  income  to 
oe  devoted  by  such  corporation  to 
certain  specified  purposes,  creates 
an  active  trust,  and  the  title  to  the 
Amd  does  not  pass  to  the  corpora- 
tion. Id. 

7.  A  trust  created  by  will  for  the 
purpose  of  enforcing  a  forfeiture 
of  lands  devised,  in  case  of  non- 
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compliance  with  a  condition  sub- 
sequent is  not  authorized  by  the 
Revised  Statutes  and  is  void.  It 
is  the  right  of  tlie  heirs  of  the  tes- 
tator to  claim  the  benefit  of  such 


forfeiture. 


Id. 


See  Accumulations. 

Educational  Ck)»PORATioNS. 

Wills. 

Railwayb,  6,  6. 

USURY. 

1.  When  a  lender  stipulates  for  a 
contingent  benefit  beyond  the  legal 
rate  oi  interest,  and  has  the  rigtit 
in  any  event  to  demand  the  repay- 
ment of  the  principal  sum  with  tlie 
legal  interest  thereon,  the  contract 
is  in  violation  of  the  statute  pro- 
hibitinff  usury,  and  is  void.  Browne 
V.  Vreaenbergh.  195 

2.  In  an  action  brought  to  have  secu- 
rities given  to  secure  a  usurious 
loan  declared  void,  the  offer  of  the 
plaintiffs  in  their  complaint  to  pay 
the  principal  sum  with  lawfiil  inte- 
rest, must  be  accepted  by  the  de- 
fendant, if  at  all,  before  judgment, 
and  cannot  be  enforced  by  motion 
on  the  part  of  the  defendant,  or 
after  judgment  has  been  entered 
against  Imn  in  the  action.         Id. 

8.  Qiiere.  Whether  even  upon  the 
oiler,  the  court  could  have  required 
compliance  with  it  Id. 

VALUE. 
See  Evidence,  5,  6, 7, 8. 

VENDOR  AND  VENDEE. 

1.  Where  the  defendant  made  an  exe- 
cutory contract  with  B  and  C  for 
the  sale  of  a  piece  of  land,  they  tak- 
ing immediate  possession,  and  0 
afterward  died,  leaving  the  plaintiff 
(then  a  minor)  his  heir,  and  his 
widow  and  B  were  appointed  his 
administrators;  and  default  having 
been  made  in  the  payments  under 
the  contract  subsequent  to  C's 
death ;  and  the  defendant,  having 
notified  B  that  the  payments  in  ar- 
rear  must  be  paid  within  a  fixed 
time  or  he  would  re-enter,  and  B 
having  failed  to  pay  and  assentmg 
to  re-entry,  which  was  made,— 
Eeldy  that  the  contract  was  at  an 
end,  and  the  plaintiff,  as  heir 
of  C,  was  not  entitled  to  specific 


performance,  Eddy  fiirther,  that 
she  was  not  entitled  to  a  return  of 
the  moneys  paid  by  her  father  in 
his  lifetime  under  the  contract 
Havens  v.  FatUrson.  218 

2.  Part  payment  on  a  parol  contract 
for  the  sale  of  an  interest  in  land 
does  not  take  the  case  out  of  the 
statute  so  as  to  enable  the  vendor 
to  sue  for  the  balance.  Cagger  v. 
Lansing.  550 

8.  Where  a  parol  contract  for  the  sale 
of  land  by  the  plaintiff  to  the  de- 
fendant having  been  made,  the  lat- 
ter pays  a  portion  of  the  purchase- 
money,  and  thereupon  a  deed, 
fullj  executed,  is  delivered  by  the 
plamtiff  to  the  defendant's  brother, 
upon  the  agreement  that  when  the 
defendant  pays  the  balance,  his 
brother  shall  deliver  the  deed  to 
him,  he  agreemg  to  pay  such  bal- 
ance,— Udd,  in  an  action  to  recover 
the  sum  unpaid,  that  it  was  to  en- 
force a  parol  contract  for  the  sale 
of  land,  which  was  void,  and  the  ac- 
tion could  not  be  maintained.    Id. 

4.  The  deed  executed  by  the  vendor 
cannot  be  said  to  contain  the  terms 
of  the  contract,  nor  can  the  pur- 
chaser be  held  bound  thereby,  as 
it  has  never  been  delivered  to  or 
accepted  by  him.  Id. 

5.  NeiUier  can  the  action  be  main- 
tained as  for  the  purchase-money 
of  land  actually  sold  and  con- 
veyed ;  for  until  the  delivery  to  the 
defendant  of  the  deed,  no  title 
passes.  Id, 

6.  Where  two,  having  contracted 
together  for  the  purcliase  of  land, 
partition  it  between  them  and  pos- 
sess accordingly,  and  one  (the 
plaintiff's  testator  and  devisor) 
dying  in  possession  of  his  part,  the 
other  (the  defendant)  immediately 
entered  upon  it  and  occupied, 
claiming  Uie  whole, — Hcld^  that 
each  was,  as  against  the  other,  en- 
titled to  the  exclusive  possession  of 
the  portion  allotted  to  him,  Inde- 
pendently of  the  question  whether 
either  or  both  had  against  the  ven- 
dor the  right  to  the  possession  of 
any  part  of  the  lot;  Jield  ftirther, 
therefore,  that  the  defendant  was 
liable  to  the  piaintiff  for  the  rents 
and  profits  of  the  half  allotted  to 
the  plaintiff's  testator.  I'ayhr  v. 
Taylor.  67a 
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VESSELa 

1.  A  claim  for  labor  performed^  and 
materials  fomiahed  upon  and  for 
tbe  hall  of  a  Tenel,  wbUe  in  the 

EToces»  of  construction  before 
Ltmebing,  is  not  a  claim  npon  a 
maritime  contiact,  and  not  within 
the  Jurisdiction  of  the  admiralty 
courts.  The  lien  law  of  1802,  en- 
titl«^  *  an  act  to  provide  for  the 
collection  of  demands  against  ships 
and  vessels/'  giving  a  lien  on  the 
Teasel  for  such  labor  and  materi- 
als, and  providing  for  the  enforce- 
ment thereof  »n  rem,  is,  as  to  such 
contracts,  constitational  and  valid, 
and  no  infringement  upon  the  fed- 
eral maritime  Jurisdiction!  Slt^p- 
pard  V.  Steele,  52 

2.  In  re  Steamboat  Josephine  (39  N. 
T.,  19),  commented  upon  aiid  dis- 
tinguiiihed.  Id. 

8.  The  act  is  not  unconstitutional,  as 
infringing  upon  the  right  of  trial 
by  juiy.  Liens  were  given,  in  such 
cases,  before  the  constitution  of 
1846,  which  were  enforceable  in 
equity  without  a  jury.  They  are 
not,  therefore,  cases  where,  within 
that  Constitution  (art  1,  §  2),  a 
trial  by  jury  had  theretofore  **  been 
used."  Id. 

4.  Where,  within  the  twelve  days  af- 
ter the  vessel  shall  leave  the  port 
where  the  debt  was  contracted,  an 
application  shall  have  been  made 
to  the  proper  officer  for  an  attach- 
ment, ana  the  vessel  shall  have 
been  seized  under  such  attach- 
ment, and  released  therefrom  by 
the  givmg  of  a  bond  in  accordance 
with  the  act,  it  is  immaterial  to  the 
right  of  action  upon  the  bond, 
whetlier  or  not  a  specification  of 
the  claim  shall  have  been  filed 
within  such  twelve  days.  Id. 

5.  Where  a  steamboat  collides  with 
a  vessel  aground  in  or  near  the 
channel  of  a  navigable  river,  it 
will  not  relieve  the  colliding  ves- 
sel from  liability  for  the  injury, 
that  from  some  hidden  and  unfore- 
seen cause,  her  bow  was  suddenly 
sheered  directly  toward  the  injured 
vessel,  when  so  near  that,  by  the 
exercise  of  the  utmost  care  and 
vigilance,  the  collision  could  not 
be  avoided,  when  it  also  appears 
that,  at  the  time  the  steamers  bow 
BO  sheered,  her  pilot,  under  an  er- 


roneous hnpreaBkm  as  to  th6  true 
direction  of  the  channel,  wasn^ili- 
gently  steering  her  away  from  h, 
and  out  of  the  accustomed  course. 
Austin  Y,  Steamboat  Co,  75 

6.  A  party  cannot  excuse  himself 
npon  the  plea  of  inevitable  acci- 
dent, where,  by  bis  own  negli- 
gence he  has  placed  himself  in  a 
position  which  renders  a  collision 
unavoidable.  He  must  exercise 
aire  and  foresight  to  prevent 
reaching  a  point  from  which  be  is 
nnable  to  extricate  himself ;  and 
omitting  these,  the  greatest  vigi- 
lance and  skill  on  ]m  part  subse- 
quently, when  the  danger  arises, 
will  not  avail  him.  Id. 

7.  Where  it  appears  that  the  ground- 
ing of  the  injured  vessel  was 
caused  by  her  running  out  of  the 
accustomed  channel  (her  pilot 
conmiitting  the  same  mistake  as  to 
the  proper  course  that  was  after- 
wara  committed  by  the  pilot  of 
the  colliding  steamer),  the  negli- 
gence in  so  running  ner  aground 
IS  not  that  "proxmoate"  negli- 
gence contributing  to  the  injnry, 
which  will  prevent  a  recovery  by 
her  owners  for  damages  occasioned 
by  the  subsequent  negligence  of 
those  in  charge  of  the  steamer  in 
running  into  ner,  when  they  had 
knowl^ge  of  her  position,  and 
that  she  was  aground  Id, 

8.  Notwithstanding  the  previous  ne- 
gligence of  those  managing  the 
grounded  vessel,  if^  at  Uie  time 
when  the  injury  was  committed, 
it  might  have  been  avoided  Iw  the 
defendant,  by  the  exercise  of  rea- 
sonable care  and  prudence,  an  ac- 
tion will  lie  for  the  injury.         Id, 

9.  Stnmt  V.  Foster  (1  How.  U.  &,  89), 
commented  upon  and  distin- 
guished. Id, 

10.  It  is  not  negligence  in  those  in 
charge  of  a  vessel  aground  to  omit 
to  give  signals  to  approaching 
vessels  as  to  which  side  of  her  is 
the  proper  course  for  them  to  take, 
even  if  such  course  is  known 
to  them.  The  customarv  signals 
fVom  steam  vessels  by  blasts  of 
the  steam  whistle  are  to  indicate 
the  course  which  the  vessel  giving 
them  intends,  herself,  to  take,  and 
are  not  therefore  appropriate  to  he 
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given  by  a  steamer  not  in  motion. 

Id, 

11.  Any  State  legislation  providing 
for  tlie  enforcement  of  a  maritime 
claim  or  contract,  except  by  com- 
mon-law remedy,  infrhiges  upon 
the  exclusive  jurisdiction  of  the 
fedei-al  courts^^and  is  in  violation 
of  the  federal  Constitution.  Brook- 
man  V.  HamUl,  554 

13.  But  as  to  claims,  not  in  their  na- 
ture maritime,  against  the  owners 
of  vessels,  the  State  jurisdiction  is 
complete,  and  there  is  no  restric- 
tion upon  its  power  to  prescribe 
forms  and  methods  of  proceeding 
to  enforce  them.  Id. 

13.  It  is  not  material  to  the  question 
of  constitutionality,  in  any  particu- 
lar case,  whether  the  admiralty 
courts  do  or  do  not  proceed  in  such 
case  in  rem^  but  the  test  is  the  na- 
ture of  the  claim,  whether  mari- 
time or  otherwise.  Id, 

14.  Ships  and  vessels,  when  within 
the  territorial  jurisdiction  of  the 
States,  are  not  exempt  from  the 
operation  of  their  laws  for  the  col- 
lection of  claims,  or  the  creation  or 
enforcement  of  liens  not  founded 
upon  maritime  contracts  or  torts ; 
but  as  to  the  latter,  the  jurisdiction 
of  the  admiralty  is,  except  as  to 
mere  common-law  remedies,  and 
with  the  reservation  as  to  inland 
lakes  and  rivers  contained  in  the 
act  of  congress  of  1845,  exclusive 
in  all  cases,  as  well  where  they 
proceed  only  in  personam  as  in 
rem^  —  JBeld,  accordingly,  that 
claims  for  wharfage  of  a  sea-going 
vessel  are  maritime  in  their  na- 
ture, and  the  act  of  1862  (chap. 
482  of  Laws  of  1862),  therefore,  in 
so  far  as  it  provides  for  attach- 
ments and  other  proceedings  in 
rem  against  vessels  for  such  claims, 
is  void ;  and  a  bond  given  to  dis- 
charge such  an  attachment  cannot 
be  enforced.  Id. 

15.  In  re  Steamboat  Josephine  (89  N. 
y.,  19),  explained  ana  limited  Id. 

WAIVER. 

1.  Neither  the  prisoner  or  his  coun- 
sel can  waive  the  presence  of  the 


former    on   trial    for   a   felony. 
Maurer  v.  People.  1 

2.  Upon  a  criminal  trial,  after  tlie 
prisoner  has  pleaded  "  not  guilty,'* 
It  is  within  the  discretion  of  the 
court  to  permit  him  to  interpose  a 
special  plea,  setting  up  defects  in 
the  organization  of  the  grand  jury 
which  found  the  indictment,  and 
a  refusal  to  allow  the  plea  can- 
not be  alleged  as  error.  People  v. 
AUen.  28 

3.  A  waiver,  by  the  indorser  of 
negotiable  paper,  of  demand  upon 
the  maker,  and  of  notice  of  non- 
payment, may  be  by  implication 
from  his  acts,  as  well  as  by  express 
words.    Slieldon  v.  Norton.       93 

4.  And  accordingly,  where  'the 
holder  of  a  promissorjr  note,  just 
previous  to  its  maturity  having 
sought  an  interview  with  the 
indorser,  shown  him  the  note,  and 
stated  that  **  the  m^er  wanted  it 
to  remain  another  year,"  asked 
him  if  he  was  willing, — Held 
(Church,  Ch.  J.,  and  Folqer,  J., 
contra),  that  the  reply  of  the 
indorser  that  he  was  willing  to  let 
it  remain,  and  that  it  was  a  good 
note,  were  a  waiver  of  demand 
and  notice  at  maturity,  and  their 
omission  did  not  discharge  the 
indorser.  Id, 

5.  Held  further,  that  under  these 
circumstances,  the  waiver  was 
complete,  independently  of  the 
question  whether  an  agreement 
between  the  maker  and  holder  for 
an  extension  for  one  year  on  the 
note  was  or  was  not  made.  In 
such  case,  the  liability  of  the 
indorser  becomes,  by  the  waiver 
absolute  on  the  maturity  of  the 
note,  and  no  subsequent  demand 
and  notice,  at  the  expiration  of 
the  year  of  extension,  or  at  any 
other  time,  are  necessary  to  fix 
him.  Id, 

See  Place  op  Trial,  1. 


WATCH. 

Not  a  "jewel"  or  "ornament" 
under  imikeepers'  statute  of  1855. 
BamdUyY,  Leland,  539 
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WHARPAGR 

Claims  for,  against  sea^going  vessels 
are  maritime  claims,  and  subjects 
of  admiralty  Jurisdiction.  Iwook- 
man  y.  HamUL  554 


WILLS. 

1.  An  executory  bequest  limited  to 
the  use  of  a  corporation  to  be  cre- 
ated within  the  period  allowed  for 
the  vesting  of  future  estates  and 
interests  is  valid.  BurriU  y.  Board- 
man.  254 

2.  Where  a  testator  bequeathed  the 
residue  of  his  estate  to  nine  trus- 
tees, for  the  establishment  of  an 
hospital  f<)r  the  reception  and  re- 
lief of  sick  and  diseased  persons, 
and  directed  them  to  apply  to  the 
legislature  for  a  charter  to  incor- 
porate the  same ;  and  in  case  the 
legislature  should  refuse  to  grant 
the  same  within  two  years  next 
alter  his  death,  promdad  Uoo  lives 
named  in  hia  itm  should  eonUnue 
so  Icmg^  then  the  trustees  were  to 
pay  over  the  same  to  the  United 
States. — Hdd^  that  the  provisions 
did  not  violate  the  statute  of  per- 
petuities, but  that  the  corporation 
could  take  only  in  case  the  charter 
was  granted  withm  the  two  years. 

Id, 

8.  BM^  Airther,  that  the  bequest  was 
not  void  on  account  of  the  uncer- 
tainty of  the  beneficiary.  Id, 

4.  Querey  as  to  the  validity  of  tlie 
contingent  bequest  over  to  the 
United  States.     Chxjbch,  Ch.  J. 

Id. 

5.  Where,  by  a  will,  shares  or  inte- 
restB  in  real  or  personal  estate,  to 
be  ascertained  by  a  division  or 
sale,  are  given,  the  estate  or  inte- 
rest of  each  devisee  or  Ic^tee  in 
the  property  to  be  divided  cr  con- 
verted IS  a  vested  interest  before 
the  conversion  or  division,  and 
takes  effect  in  actual  enloyment, 
as  soon  as  the  time  appointed  for 
the  division  or  sale  arrives.  Mon- 
ies V.  Mantes,  803 

8.  Limitations  over,  to  take  effect  in 
case  of  the  death  of  any  such  de- 


Tbee  or  l^atee  prior  to  the  divi 
sion,  refer  to  the  time  appointed 
for  the  division,  and  not  to  the 
period  of  its  completion,  unless  the 
language  of  the  will  dearly  and 
unequivocally  expresses  an  inten- 
tion that  the  vestm^  of  the  estates 
or  interests  of  the  donees  shall  be 
postponed  until  such  completion. 

Id. 

7.  If  such  intention  is  clearly  and 
unequivocally    expressed,     effect 

^ust  be  given  to  it  But  such  in- 
tention will  not  be  imputed  to  the 
testator,  if  it  can  be  avoided.     li. 

8.  A  general  devise  to  executors  hi 
trust  vests  no  estate  in  them,  except 
for  such  of  the  declared  purposes 
as  require  that  the  title  be  vested 
in  them.  Id. 

9.  The  testator  devised  and  be- 
queathed all  his  residuary  real  and 
personal  estate  to  his  executors  in 
trust,  to  receive  the  income  and  to 
apply  it  according  to  the  directions 
of  the  will,  during  the  life  of  the 
testator's  widow ;  upon  her  deaUi, 
to  sell  certain  lots,  and  cause  the 
residue  of  the  estate  to  be  ap- 
praised by  three  appraisers,  one  of 
whom  should  be  chosen  by  the 
surrogate  of  the  city  of  New 
York;  to  divide  the  whole  into 
twelve  equal  parts;  to  convey, 
transfer  and  pav  over  to  the  testa- 
tor's son  W. ,  m  fee  simple,  to  whom 
he  gave,  devised  and  biequeated  the 
same,  or,  in  case  of  his  death  to 
his  then  living  lawful  issue,  three 
of  said  parts;  to  convey,  etc,  to 
the  testator's  son, E., in  fee  simple, 
and  he  gave,  devised  and  bequeath- 
ed the  same  to  him,  or,  in  case  of 
his  death  prior  to  the  time  of  such 
distribution,  to  his  then  living  law- 
ful issue  three  other  of  said  parts ; 
to  retain  and  hold  as  trustees  under 
said  will,  and  he  gave,  devised  and 
bequeathed  the  same  to  them  ac- 
cordingly, two  other  of  said 
parts  in  trust,  to  invest,  lease,  etc.. 
and  receive  the  income,  etc.,  ana 
apply  it  to  the  use  of  his  daughter 
M.,  during  her  life,  with  remton- 
ders  over  after  her  decease.  He 
created  like  trusts  as  to  two  other 
shares  of  two-twelfths  each,  foi 
the  benefit  of  his  two  daughters 
C.  and  F.  respectively. 
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He  directed  that  the  shares  of  each 
of  the  sons  and  daughters  should 
include  certain  real  estate,  specifi- 
cally described,  at  its  appraised 
yalue ;  that  in  case  of  the  decease 
of  either  of  his  said  sons  prior  to 
such  division,  leaving  no  lawful 
issue  living  at  the  time  of  such 
division,  the  surviving  son,  or  in 
case  of  his  death,  his  lawful  issue 
then  living,  should  take  the  share 
of  the  deceased  son ;  and  that,  in 
case  of  the  death  of  either  of  the 
daughters  previous  to  the  time  of 
distribution,  the  trustees  should 
retain  her  share  upon  certain 
trusts  for  her  issue. 

flWcZ.— That  the  estate  of  the  trus- 
tees under  the  general  residuary 
devise  would  terminate  upon  the 
death  of  the  widow. 

That  the  trust  to  receive  the  rents, 
etc,  would  cease  with  the  trust  to 
applv  them. 

That  the  trust  to  sell  vested  no  estate 
in  the  trustees. 

That  the  trusts  to  appraise,  divide 
and  convey,  were  unauthorized  as 
trusts;  but  could  be  executed  as 
powers.  « 

That  upon  the  death  of  the  widow 
the  devises  to  the  sons  and  trus- 
tees for  the  daughters  respectively, 
would  immediately  take  effect  m 
actual  enjoyment. 

That  the  trusts  to  sell,  appraise  and 
divide,  did  not  suspend  the  power 
of  alienation  of  the  real  estate  or 
the  absolute  ownership  of  the  per- 
sonal property;  but  that  from 
the  time  of  the  death  of  the  widow 
and  pending  the  division,  the  sons, 
and  the  trustees  for  the  daughters, 
would  be  entitled  to  the  possession 
and  enjoyment,  as  tenants  in  com- 
mon, of  the  undivided  property 
subject  to  the  power  of  sale  and 
division. 

That  the  limitati(ms  in  case  of  death 
of  sons  or  daughters,  "  prior  to  the 
time  of  such  distribution,"  or 
**  prior  to  such  division,"  or  "pre- 
vious to  the  time  of  distribution," 
referred  to  tlic  time  appointed  for 
the  division,  viz.,  the  death  of  the 
widow. 

That  the  sons,  or  their  issne  then 
living,  would  take  the  shares 
which  were  given  absolutely,  and 
the  daughters,  or  their  issue  then 
living,  would  take  the  beneficial 


interest  in  the  shares  given  in 
trust  Id, 

10.  A  remainder  in  fee  in  real  estate, 
to  take  effect  after  the  expiration 
of  two  lives  in  being,  at  the  testa- 
tor's death,  may  be  created  in  favor 
of  a  person  not  in  being  at  that 
time ;  and  in  such  a  case  a  further 
contingent  remainder  in  favor  of 
a  person  not  in  being  at  the  crea- 
tion of  the  estate  may  be  limited, 
to  take  effect  in  the  event  that  the 
person  to  whom  the  remainder  is 
first  limited  shall  die  under  the  age 
of  twenty-one  yeai*s.     \  Id, 

11.  The  testator  created  trusts  of  real 
and  personal  property,  to  receive 
the  income  and  apply  it  during  the 
life  of  his  widow,  ai;id,  upon  her 
death,  to  divide  the  property  into 
shares;  and  as  to  the  share  of  each 
daughter,  to  receive  the  income, 
and  apply  it  to  her  use  during  her 
life,  and  after  her  death  to  divide 
her  part  into  as  many  shares  as 
there  should  be  children  of  such 
daughter  living  at  the  time  of  her 
death,  and  to  retain  one  of  such 
shares  for  each  of  said  children, 
and  accumulate  the  net  income 
thereof  during  his  or  her  minority, 
and,  on  his  or  her  arriving  at  age, 
to  pay  the  same  over  to  him  or  her, 
with  its  accumulations,  with  con- 
tingent limitations  over  of  the 
shares  of  any  of  such  children  who 
might  die  during  minority. 

Held^ — ^that  these  contingent  re- 
mainder^ and  the  trusts  for  ac- 
cumulation, were  valid  as  to  the 
real  estate  and  void  as  to  the  per- 
sonalty. 

That  the  failure,  as  to  the  per- 
sonalty, of  these  trusts  for  accumu- 
lation during  the  minority  of  Uie 
testator's  grandchildren,  and  of 
the  contingent  limitations  over  in 
case  of  their  death  in  infancy,  did 
not  invalidate  the  other  disposi- 
tions of  the  will. 

That  the  effect  of  declaring  them 
void  would  be  to  vest  the  person- 
alty absolutely  in  the  children  of 
each  daughter  on  the  death  of 
their  mother. 

That  a  void  trust,  which  is  separa- 
ble from  other  valid  trusts,  may 
be  cut  off,  where  the  trust  thus  de- 
feated is  independent  of  the  other 
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dispositions  of  the  will  and  sub- 
ordinate to  them,  and  not  an  essen- 
tial part  of  the  general  scheme. 

Id. 

12.  The  teptator  directed  that  during 
the  lifetime  of  his  widow,  a  por- 
tion of  the  income  be  distributed 
by  the  trustees  to  his  widow  and 
five  children,  and  that  the  rest  be 
accumulated  to  swell  his  residuary 
estate. 

Eddy — that,  except  as  to  this  accu- 
mulation, the  trust  was  Talid. 

That  a  trust  to  apply  rents,  etc.,  to 
the  use  of  more  than  two  benefi- 
ciaries is  valid,  if  it  is  limited  in 
its  duration  to  the  life  of  one  of 
them. 

That  tlie  direction  for  accumulation 
being  void,  the  portion  of  the  in- 
come directed  to  be  accumulated 
became  immediately  payable  to 
the  persons  presumptively  entitled 
to  the  next  eventual  estates  in  the 
corpus  or  j^rincipal. 

That,  tlie  widow  beiuf;  still  living, 
these  were  the  sons,  in  their  own 
right,  and  tlie  daughters,  through 
tlieir  trustees,  and  the  issue  of  one 
of  the  daughters  who  had  died. 

That  such  issue  were  also  entitled  to 
the  portion  of  the  income  payable, 
under  the  will,  to  their  mother 
during  the  lifetime  of  the  testator's 
widow. 

That  they  took  it  as  income,  not 
legally  disposed  of,  accruing  from 
the  share  in  which  they  presump- 
tively had  the  next  eventual  estate. 

18.  The  husband  of  the  deceased 
daughter,  and  administrator  of  her 
estate,  was  properly  required  to 
give  security  before  receiving  the 
arrears  of  accumulations  and  in- 
come due  to  his  wife  at  the  time 
of  her  decease,  he  being  a  resident 
of  Connecticut,  and  she  having 
been  domiciled  there  at  the  time 
of  her  decease,  and  the  husband 
being,  by  the  laws  of  that  State, 
entitled  only  to  a  life  estate  in  her 
personal  property.  Id. 

11  The  testator  made  a  bequest  of 
$5,000,  which  he  directed  paid  to 
Uie  treasurer,  for  the  time  being, 
of  Yale  College,  accompanied  with 
a  request  that  tlie  trustees  of  the 
college  invest  it  and  accumulate 
the  income  until  the  principal  and 


interest  should  amount  to  $8O,O0Ci| 
and  thereatler  apply  so  much  of 
the  interest,  when  required  to  do 
so,  as  would  educate  continuously 
.one  person  who  should  bear  the 
testator's  paternal  name,  and  be  a 
lineal  descendant  of  his,  in  all 
their  courses,  collegiate  and  scien- 
tific. 
The  college  being  authorized  by  its 
chaiter  to  taie,  this  bequest  was 
sustained  as  a  valid  bequest  of 
$5,000  to  the  college ;  and  the 
questions  whether  the  request  cre- 
ated a  trust,  and  whether,  if  it  did, 
such  trust  was  legal,  were  left  to 
the  courts  of  Connecticut,  where 
the  fund  was  to  be  administered. 
(CnuitCH,  Ch.  J.,  dissented  as  to 
the  bequest  to  Yale  College.)     Id, 

15.  The  existence  of  corporations 
organized  under  the  laws  of  a 
sister  State  is  recognized  by  the 
courts  of  this  State,  and  they  may 
take  personal  property  under  wills 
executed  bv  citizens  of  this  State, 
if  by  the  laws  of  their  creation 
they  have  authority  to  acquire 
property  by  bequest.  Chatnber- 
lain  T.  Chamberlain,  424 

16.  The  law  of  the  testator's  domi- 
cil  controls  as  to  the  formal  requi- 
sites essential  to  the  validity  of  the 
will,  the  capacity  of  the  testator, 
and  tlie  construction  of  the  instru- 
ment Id, 

17.  When,  by  the  lex  domicUiiy  a  will 
has  all  the  formal  requisites  to 
pass  title  to  personalty,  the  validity 
of  particular  bequests  will  depend 
upon  the  law  of  the  domicil  of  the 
legatee,  except  in  cases  where  the 
law  of  the  domicil  of  the  testator 
in  terms  forbids  bequests  for  any 
particular  purpose,  or  in  any  par- 
ticular manner,  in  which  latter 
case  it  would  be  void  everywhere 

Id, 

18.  For  the  purpose  of  ascertaining 
the  estate,  only  half  of  which  can 
be  willed  to  charitable  or  educa- 
tional corporations,  under  the  act 
of  1860,  the  widow's  dower  and 
the  debts  are  to  be  first  deducted. 

Id, 

19.  A  testator  cannot  ^ve  to  two  oi 
more  cori)orations  m  the  aggre- 
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gate  more  tlian  he  can  give  to  a 
•ingle  object,  yiz.,  one-half  of  his 
estate.  Id, 

20.  Under  a  condition  requiring  the 
devisee  or  legatee  (tiie  widow  as 
well  as  others)  to  renoimce  all 
claim  to  any  share  or  interest  in 
the  estate  other  than  as  given  by 
the  will,  without  exception,  the 

'Court  cannot  except  from  the  ope- 
ration and  effect  of  the  condition 
any  part  of  the  estate,  idthough 
its  attempted  disposition  by  other 
clauses  in  the  wiU  is  held  mvalid. 

21.  When  the  hiyalidlty  of  a  gift  to 
a  particular  purpose  or  trust  ren- 
ders substantially  ineffectiye  the 
other  provisions  of  the  will  in 
reference  to  the  same  purpose,  the 
latter  must  fall  with  the  former, 
but  whenever  the  purpose  of  the 
testator  can  be  carriea  into  effect 
as  to  a  valid  provision,  the  inva- 
lidity of  others  will  not  affect  it 
Adams  y.  Ferry.  487 

See  Chabitable  DsyisEs  ahd  Be- 
quests, 2,  d|  4, 5. 
DByiSB. 

LiTEBABT  C0BP0BATI0ir& 

Tbusts  and  Tbubtebs.  I 


WITNESS. 


1.  On  the  trial  of  the  prisoner  for 
grand  larceny,  the  wife  of  the 
prosecutor,  having  giving  mate- 
rial evidence  in  behalf  of  the 
people  on  her  direct  examina- 
tion by  the  district  attorney, 
Ikinted  away,  and  went  into  con- 
vulsions immediately  after  such  di- 
rect examination  was  closed,  and 
before  the  prisoner  had  any  oppor- 
tunity of  cross-examining  her,  and 
so  remained  until  the  dose  of  the 
triaL— AM^  the  court  having  re- 
ftised  either  to  strike  out  her  testi- 
mony or  adjourn  the  trial  until  she 
should  become  able  to  bear  cross- 
examination,  or  to  dischaige  the 
prisoner,  that  it  was  erroneous  to 
permit  her  evidence  to  go  to  the 
jury. 

It  is  error  to  suffer  to  go  to  the  Jury 
any  evidence  given  b^  a  witness  on 
direct  examination  &r  the  people, 
where  by  sudden  illness  or  by 
death  of  such  witness,  or  other 
cause  without  the  fault  of  and  be- 

Send  the  control  of  the  prisoner, 
e  is  deprived  of  his  right  of  cross- 
examination.    People  Y,  Cole,  508 


NoTB.— In  Birmingham  Iron  Foundry  y.  Haifidd  (p.  224),  Amasa  J. 
Parkeb  was  counsel  for  the  appellant  and  A.  W.  Lord  for  the  respondent 
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PROCEEDINGS 

IN  THE 

COURT  OP  APPEALS  ON  THE  OPENING  OF  ITS  FIRST  SES. 

SION,  JULY  5, 1871. 


The  new  Court  of  Appeals  having  been  fonnally  organized 
on  the  ith  day  of  July,  1870,  at  12  o'clock  noon,  in  tho 
Senate  Chamber,  adjourned  to  10  o'clock  in  the  morning 
of  the  5th,  at  the  same  place,  to  receive  an  address  from 
the  bar. 

The  court  having  assembled  in  the  Senate  Chamber  at  10 
o'clock  on  the  morning  of  the  5th  of  July,  and  been  fonnally 
opened,  Hon.  Amasa  J.  Faseeb,  arose  and  said : 

May  it  Please  the  Court. — ^At  a  meeting  of  the  members 
of  the  bar,  held  yesterday,  the  pleasant  duty  was  assigned  to 
me  of  addressing  you  on  your  accession  to  the  bench,  and  of 
expressing  to  you,  with  their  congratulations,  their  entire  con- 
fidence, and  the  earnest  wish  that  the  responsible  duties  upon 
which  you  are  about  to  enter,  may  prove  as  agreeable  to 
yourselves,  as  they  believe  they  will  be  useful  to  the 
public. 

The  organization  of  a  new  court  of  last  resort  in  this  great 
State,  begins  a  new  epoch  in  its  judicial  history,  and  will  be 
justly  regarded  as  a  prominent  landmark  in  the  march  of 
events.  Its  importance,  in  this  case,  can  only  be  appreciated 
by  remembering  that  this  court  is  the  final  arbiter  of  ques- 
tions affecting  the  lives,  liberty  and  property  of  more'  than 
four  millions  of  people,  and  that  you  hold  witiiin  your  juris- 
diction, great  commercial  interests,  extending  &r  beyond  the 
political  boundaries  of  the  State.    The  absorbing  power  of 
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our  great  metropolis,  attracting  toward  it  the  commerce  of 
the  world,  and  carrying  out  in  business  affairs  the  same 
great  mechanical  law  of  the  universe,  by  which  the  greater 
body  attracts  to  it  the  smaller,  will  bring  before  you  for 
adjudication  questions  arising  in  every  land  and  on  every 
sea* 

The  administration  of  justice,  whether  considered  with 
reference  to  its  delicacy  or  its  responsibility,  justly  belongs  to 
the  highest  class  of  governmental  power.  It  calls  for  god- 
like attributes.  It  demands  the  exercise  of  the  best  intel- 
lectual and  moral  gifts.  It  can  be  successful  only  so  long  as 
it  commands^the  public  confidence.  We  have  been  taught, 
and  we  fully  believe,  that  an  independent  and  honest  judici- 
ary is  the  bulwark  of  our  liberties.  From  the  commence- 
ment of  our  State  government,  thQ  courts  of  final  resort 
have  always  commanded  the  confidence  of  the  people.  They 
have  been  filled  by  men  eminent  for  their  learning  and  of 
unquestioned  integrity,  who  have  diligently  applied  their  best 
faculties  to  the  discharge  of  their  duties.  Their  opinions  have 
commanded  the  respect  of  the  world,  and  they  are  cited  as 
well  at  Westminster  Hall,  as  in  all  the  States  of  the  Union. 
Their  failure,  from  time  to  time,  to  prevent  an  accumulation 
of  causes  on  the  calendar,  has  been  owing  to  no  remissness  of 
duty  on  their  part,  but  to  the  increase  of  litigation  necessarily 
consequent  upon  increase  of  population,  property  and 
commerce.  Our  highest  court  has  been  characterized  during 
the  last  twenty  years,  as  was  the  court  which  preceded  it, 
by  great  industry  and  ability,  and  it  retires  from  its  field 
of  labor  with  the  good  opinion  and  the  thanks  of  the  com- 
munity. 

Three  times  in  the  history  of  our  State,  has  its  highest  tri- 
bunal been  reorganized  with  a  view  to  adapt  its  capacity  for 
buiness,  to  the  increased  necessities  of  the  service.  At  each 
time  it  was  believed  we  could  profit  by  the  additional  experi 
ence  of  the  past. 

It  is  confidently  expected  by  those  whom  I  represent  on 

this  occasion,  that  the  tribunal  I  now  have  the  honor  to 
address,  will  prove  as  now  constituted,  a  great  improvement 
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on  those  which  have  gone  before  it.  Some  of  yon,  as  well  as 
myself,  participated  in  the  discussions  which  led  to  the  adop- 
tion of  the  present  plan.  We  knew  what  was  desired  and 
what  defects  it  was  proposed  to  remedy.  The  court  has 
secured  a  more  permanent  character.  It  no  longer  changes 
one-half  its  numbers  with  every  revolving  year;  a  longer  term 
of  service,  and  the  advantage  of  experience,  will  give  stability 
to  its  judgments.  Ite  hold  upon  the  public  confidence  will 
be  strengthened  by  the  fact  that  it  represents  different  politi- 
cal opinions,  and  it  will  deserve  that  increased  confidence, 
because  it  secures  that  examination  of  a  certain  class  of 
!^  governmental  questions  from  different  stand-points.      It  is 

P^  but  just  to  say,  that,  with  these  advantages  in  the  plan  of 

^^'  organization,  and  the  high  personal  character  of  those  just 

chosen  to  test  it,  no  court  has  ever  before  been  inaugurated 
in  our  State  which  shared  so  largely  in  the  public 
confidence,  and  which  gave  such  promise  of  future  use- 
fulness. 

The  change  in  the  judiciary  system  just  effected,  has 
been  brought  about  in  the  hope  or  relieving  the  calendar 
of  the  great  number  of  causes  awaiting  a  hearing.  Prompt- 
ness in  the  administration  of  justice  is  indispensable  to 
its  eflSciency,  and  ^  in  promoting  that,  the  interests  and 
wishes  of  the  bar  coincide  fully  with  the  public  inter- 
ests. 

It  is  greatly  to  be  regretted  that  the  delay  in  organizing 
the  new  court,  throws  upon  it  the  accumulations  of  one  year 
more  than  was  originally  intended.  But  it  is  confidently 
believed  by  the  bar  that  the  practice,  which  it  is  said  will  be 
adopted  by  this  court,  of  holding  a  continuous  session  like 
that  of  the  United  States  Supreme  Court,  and  deciding  causes 
before  writing  opinions,  will  greatly  lessen  the  labor  of  the 
I  judges,  and  soon  relieve  them  from  the  accumulation  I  have 

mentioned. 

In  conclusion,  allow  me  to  say  in  behalf  of  those  I  repre- 
sent, that  it  will  at  all  times  give  them  great  pleasure  to  do 
all  in  their  power  to  render  the  duties  of  the  court  agreeable 
and  lighten  its  labors.    They  will  strive  to  uphold  its  dignily 


6G4  APPENDIX 

and  to  mamtain  it  in  the  fall  confidence  of  the  public,  and 
they  hope  in  return  to  deserve  its  good  opinion  and  enjoy  ita 
esteem,  confident  as  they  are,  that  justice  can  only  be  well 
and  advantageously  administered  when  pleasant  reciprocal 
relations  and  mutual  respect  and  confidence  exist  between 
the  Bench  and  the  Bar. 


EESPONSE  OF  THE  CHIEF  JUDGE. 

The  Chief  Judge  immediately  arose  in  his  place  on  the 
bench,  and  in  response  to  the  address,  said : 

For  my  associates  and  myself,  I  desire  to  return  to  you, 
sir, 'and  to  the  members  of  the  bar  in  whose  behalf  you  have 
spoken,  our  profound  thanks  for  the  confidence  you  have 
expressed  in  the  court  as  now  organized,  and  for  the  compli- 
mentary sentiments  contained  in  your  address  toward  its 
individual  members. 

It  is  to  be  regretted,  as  you  have  stated,  that  we  are  obliged 
to  commence  with  an  amount  of  business,  which,  at  the  out- 
set, threatens  to  overwhelm  us.  But  by  persistent  labor,  and 
a  persevering  determination  to  accomplish  the  work,  we  hope 
to  be  successful.  I  feel  at  liberty  to  say,  that  an  earnest  and 
conscientious  effort  will  be  made  to  satisfy  the  rea^n- 
able  expectations  of  the  profession  and  the  people  of  the 
State. 

You  have  not  overestimated  the  character  of  our  duties. 
It  is  no  exaggeration  to  say  that  this  court  is  the  most  impor- 
tant judicial  tribunal  in  the  country,  except  the  Supreme 
Court  of  the  United  States,  and  in  the  number  of  cases  dis- 
posed of  and  the  amount  of  property  in  relation  to  which  we 
ire  called  upon  to  adjudicate,  it  surpasses,  I  apprehend,  even 
that  court,  although  that  tribunal  is  vastly  more  important  to 
the  people  of  the  whole  country,  when  it  discharges  witii 
fidelity  the  vital  duty  of  restraining  the  action  of  the  varioui 
departments  of  the  general  government  within  the  pre 
cise  limits  prescribed  by  the  Constitution  of  the  United 
Btotes. 
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For  mjsdff  without  judicial  ezperienoei  I  enter  upon  the 
discharge  of  the  duties  of  this  position  with  great  diffidence 
in  my  ability  to  meet  successfully  its  grave  responsibilities ; 
but  as  my  associates  are  all  gentlemen  of  the  highest 
character  possessed  of  ample  legal  learning  and  ability, 
and  nearly  all  of  them  of  large  judicial  experience,  I  am 
consoled  and  gratified  with  the  reflection  that  any  defect  of 
my  own  will  not  be  injuriously  felt  in  the  general  action  of 
m  the  I  the  court. 

I  may  be  permitted  to  express  the  hope  and  belief  that 

0  J09, 1  the  court,  in  its  official  action,  will  always  be  independ- 

1  kn  I  ent  of  every  improper  influence,  and  fi'ee  from  unjust  bias 
I  bave  I  or  prejudice,  and  that  the  high  judicial  character  which 

the  State  has  heretofore  attained,  will  never  be  tarn- 
ished or  lowered  by  the  conduct  of  any  of  its  mem- 
bers. 

bliged  Hon.    Henry   E.   Datibs    then  arose   and   moved  the 

e  0Il^  court  that  the  address  of  the  bar    and  the  response  of 

ir,iiiJ  the   Chief  Judge,  be  entered    upon    the  minutes  of  the 

iliope  I  court. 

^lod  This  motion  was  entertained  (Allkn,  J.  presiding  jpro 

ggeoD-  tempare)j  and  granted. 

f  tk  '  The  court  then  took  up  the  motion  calendar. 
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